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Improving the Inter-American Human Rights System:
A Continental Challenge, a Collective Undertaking

ore than 200 hwnan rights or-
genizations from across the
Americas recently signed a

document entitled “Himan Rights Plan
of Action for the Americas; A continen-
tal challenge, a coileetive undertaking”,
This decument is the resalt of extensive
discussions over several years between
hundreds of arganizations in the region,
The results of this process are several
recommendations for fhe development
of a more agile, transparent and effec-
tive Inter-American human rights pro-
tection system.

The Inter-American human rights
gystem has given the Organization of
American States (OAS) great prestige,
inside and outside the hemisphere, This
was achieved through the serious, pro-
fessional, and committed work of the
Inter-American Commyission on Fiaman
Rights for over 40 years, and of the
Inter-American Court, for the last
20 years. This work has saved lives,
broughtjustice to victims, and advanced
the cause of huinan rights in the region,

Ironically, during the age of dicta-
torships, when the massive and systent-
atic violation of human rights was state
policy, the OAS General Assembly paid
great aifention to the annual and country
reports of the Commission. Now, in the
hemisphere’s current demoeratic era,
many States, as well as the political bod-
ies of the OAS — its Permanent Coun-
¢il (PC) and General Assembly {GA) —
atthe very least, manifest indifference.

Formany, 1999 will be remembered
asa year of OASsilence, The GA, meet-
ing in Guatemala, said and did nothing
when the government of Trinidad and
Tobago executed a prisoner who was
under the protection of provisional mea-
sures offhie Inter-American Court. Nei-
ther the GA nor the PC made a move to
oppose the Peruvian Governtnent’s de-
cision to remove itself from the conten-
tious jurisdiction of the Court, As well,
in recent years, many States have failed
to comply with decisions of the
Inter-Arnerican Commission or Court,
striking at the very legitimacy of the
Inter-American human rights system,

by Ariel Dullzky and Ismene Zarifis*
International Human Rights Law Group

There have also been pernicious at-
tempts to weaken the OAS’s human
rights institutions by proposals dis-
guised as efforts to sirengthen the
Systerm.

In addition, there has been a con-
certed attack by some governmenis on
the non-governmental organizations
(NGOs) that operate within the Tater-
American human rights system. Such
NGOs frequently represent victims of
hurnan rights abuses, bringing their in-
formation and clains to the Commission
or Court. Yet, they have been portrayed
as covert agenis of terrorism, guerilla
movements, dmg traffickers or political
opposition groups, or as fronis for spuri-
ous economic interests, In recent years,
siates have also been reluctant to ac-
knowledge the important role NGOs
play as a channel for the demands of eivil
society.

At the present time, the Commission
on Juridical and Political Affairs of the
PC of the OAS is spearheading a dia-
logue on strengthening and reforming
the system. Meanwhile, the Foreign
Ministers and Heads of Delegations,
while meeting in San José, Costa Rica,
resolved to form an dd-Hoe Task Force,
with the goal of elaberating a “plan of
action for the strengthening and devel-
opment” of the inter-American system.

Both States and NGOs recopnize
that serious problems continue in the
Inter-Aumerican system, weakening the
profection of human rights and endan-
gering the credibility of the Commission
and the Court. These problems include,
among others:

¥ the endemic shortage of resonrces;

> the lack of compliance with the
Cowrt’s verdicts and the Commis-
sion’s recommendations;

> the faflure of some States in the re-
gion to ratify the basic human rights
ireaties;

» the delays and the insufficient ca-
pacity of the supervisory bodies to
process the enormous volume of
registored complaints; and

# the lack of clarity in some proce-
dures,

‘These issues have been addressed in
the NGO “Human Rights Plan of Action
for the Americas®, with the hopes that
the plan will be adopted by the next
Sununit of the Americas, o fake placs in
Canada in the year 2001, The Summit
has been chosen as the preferred venue
because it brings together the Presidents
and Heads of State from the entire hemi-
sphere, The following is a summary of
the proposals,
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The NGO Proposals

(1) Maintaining the dual
structure of the system and
moving toward a permanent

Commission and Court

Various proposals have suggested
that it weuld be better to merge the
Commiission and the Court info a single
judicial body following the Eurepean
model. Human rights organizations do
not agree, They point out that the differ-
ent functions performed by the two bod-
ies — the quasi-judicial, political and
diplomatic functions performed by the
Comrmission and judicial functions of
the Court — have allowed the system to
respond to the multiple and complex re-
alities of the hemisphere,

For example, the Commission’s
on-site visits and country reports con-
fine fo be indispensable, addressing
needs that individual case reports and
decisions alone do not satisfy, The visits
and reports also have educational, pre-
ventive and promotional effects. An
Inter-American Cowt, by itself, would
beunable to resolve the myriad of struc-
tural human rights problems that existin
the region including police brutality, in-
human prison conditions, the margin-
alization of the jndigenons population,
or discrimination and violence against
women, especially in the absence of in-
dependent, efficient, and strong judicial
systems at the national level.

Moreover, if the Commission and
tire Court merged into one permanent
body, the inhabitants of a number of
countries in the hemisphere —
including Cuba, the United States,
Canada and Trinidad and Tobago —
would be left without a supervisory
mechanism since the governmenis of
these counfries have not ratified the
Convention. The inhabitants of four
other couniries — Barbadoes, Dominica,
Grenada and Jamaica — would also be
without protection, since their
govermnents have ratified the
Convention but have not accepted the

Jjurisdiction of the Court,

What human rights NGOs would
prefer is for the cwrent two-body
structure be maintained, but that both
the Inter-American Commission and
the Inter-American Court sit all year
round as permanent institutions.
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(2) Providing sufficient financial
and human resources to the
Inter-American system

The human rights organs of the
Inter-American system of human rights
protection lack the necessary infrastrue-
ture and resources to confront the magni-
tude of their tasks, The work of the
Commission and the Court has ex-
panded significanily over the last severat
years, buttheir resources have not grown
commensurately. It should be a cause for
worry and shame for OAS member
States that the Commission and the
Court depend on generous voluntary
confributions of a few member States
and on the philanthropy of various Euro-
pean countries. Thus, the OAS should
double the budget for the Commission
and Court over the next three vears, To
improve financial fransparency, the an-
nual reports and the web pages of the
Commission and the Cowrt should in-
clude the budget accorded them by the
OASB, the voluntary contributions re-
ceived from member States, the dona-
tions of third countries, and information
regarding expenditures.

(3) Improving the faci-finding
process before the Commission
and the Court to ensure
independence, publicity and
efficiency

There is a consensus in the inter-
American systern that the Commission
should improve its procedures for gath-
ering evidence and determining the facts
of a case. If the Comumission is to prop-
erly mvestigaie cases — which might in-
cluide holding hearings, bringing
wilnesses to testify, and doing on-site
visits — it will need greater resources,
Second, the Commission must enjoy
complete independence and impartiality
to engage in proper fact-finding. To
achieve this, the victims must have inde-
pendent representation before the Court,
Only in this way will the Commission be
relieved of its cwrent dual role as judge
in the first instance and party in the sec-
ond. Third, the Commission should re-
form its rules to ensure transparency,
clarity and equality between the parties
in the proceedings.

As these changes are implemented,
the Coust should change its own proce-
dures to grant validity to the proceedings
and findings of the Commission. This
change would eliminate the duplication
which currently takes place where, after
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the Commission conducts a lengthy
fact-finding process, and reaches s
conclusions, the whole process is re-
peated in its entirety for those cases that
reach the Cowt,

{4) Ensuring the election of
independent and competent
members of the Commission and
the Court throngh an open and
public process.

The reputation of the protection bod-
ies depends on the confidence that they
inspire in users — both victims and
states. In proposing candidates, the
States have not always evidenced a seri-
ous commitment to the qualities of inde-
pendence, competence and moral
authority. In some cases, judges and
commissioners eclected by the States
have acted simultsneously as ambassa-
dors or high government officials. The
current procedure for proposing and
slecting candidates is not open to public
discussion, and thers is no procedure for
objectively evaluating the eredentials of
the candidaies. A new and more open
procedure, and one which takes into ac-
count gender balance, should be put in
place. :

(5) The need to sirengthen the
implementation of decisions by
the Commission and the Court,

States have failed o design better
mechanisms to supervise the compli-
ance of member States with decisions of
the Conumission and with the judge-
meits of the Court, and States have re-
peatedly failed fo comply with the
decisions and judgements themselves.
It is, thersfore, important that we
strengthen existing ties between the
Inter-American systesn and domestic
systems to facilitate the implementation
of binding decisions or judgements of
supervisory bodies The NGO proposal
recommends that all countries in the
Americas adopt the legislative measures

‘necossary to grant domestic legal force

to the decisions of the Commission and
the Court and to ensure thelr execution.

In addition, the role of the Court and
ihe Cominission in supervising compli-
ance with their own decisions should be
expanded, and the role of the States as
collective guarantors of compliance
with Commission and Court decisions
should be sirengthened. Currently, thers
exists a gap between the roles that the
GA and the PC play, in cnsuring compli-




ance with the decisions of the Commis-
sion and the Couri. This normative
Incung should be filled in a way which
atlows the political bodies of the OAS to
complement the work of the Commis-
sion and the Court in supervising com-
pliance, One proposal suggests that a
mechanism be developed which would
allow the political bodies of the CAS fo
become incrementally more jnvolved in
cases to ensure compliance with the de-
cisions of the Commission and Cowt,
This mechanism could include giving
the GA the power to suspend the OAS
membetship of a State which systemati-
cally and repeatedly fails To comply with
the decisions of the human rights bodies
(which would involve amending the
OAS Charter).Various other measures
are also recommended.

(6) Enlarge the access to the
Court

The Convention states that only the
Commigsion or the States may subrait
cases to the Court. In other words, the
Convention doss not grant the petition-
ers or the representatives of the vietims
direct access to the Courf. To address.
this problem, States should adopt a pro-
tocol to the Convention, similar to Proto-
col 9 adopted in the Buropean human
rights syster, which allows petitioners
to present cases directly to the Court,
Until that time, the Commission should
establish in its Rules a mechanism for
granting special or even determinant
weight to the petitioners’ wishes regard-
ing the need to send a case to the Court,

Tt would also be helpful ifthe criteria
for sending cases to the Court were ¢lari-
fied. Cwrently, the Commission or the
States may decide, at their own discre-
tion, whether a case should be submitted
to the Court — a procedure character-
ized by great uncertainty. Until such
time as petitioners can submit cases di-
rectly to the Court, the Commission
should modify its Rules to make submis-
sion of cases to the Court mandatory in
all cases where the procedure set forth in
the Convention has been exhausted
without achieving State compliance
with the Commission’s recommenda-
tions. Th addition, the Commission
should always issue a reasoned explana-
tion in relation o any decision it makes
not to send a case to the Court,

As well, States should consider mak-
ing greater use of their rightto send cases
to the Court. To date, only Costa Rica
has attempted, in one case, to submit a
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Inter-dmerican Court of Huinan Rights

matter to the Court’s contentiouns juris-
diction,

(7) Ensure the independent
representation of the victims
before the Court

The inter-American system doesnot
presenily allow victiras direct teprésen-
tation throughout the proceedings be-
fore the Court except that, since 1997,
the Court’s Rules of Procedure grant the
victimms the right to independent repre-
sentation in the reparations stage of a
case. As a result, the Commission is fre-
quently obliged fo act as the representa-
tive of the victim’s interests before the
Court.

To address this problematic situa-
tion, for some 15 years, the Cornmis-
sion’s practice has been to allow the
victim’s representative to participate ac-
tively in all stages of litigation before the
Court as part of the Commission’s dele-
gation. However, this ad foc solution is
now compromising the legitimacy ofthe
system, for it puts the Commission in the
position of acting i a dual and contra-
dictory capacity, That is, the Commis-
sion changes from judge, ruling on the
positions of the victims and the States
during its own proceedings, to lawyer
for the victims and adverse party to the
State in the proceedings before the
Court. This leads to valid questions
gbout the ability of the Cornmission to
protect its impartiality. For example, the
Commission can face a situation in
which it is acting before the Court as
lawyer to a victim against a specific
State, while at the same time dealing in
its own Commission proceedings with
another cage Involving that same State,
where it must be seen to be impartial as
between the State and the alleged vic-
tim. In addition, the ocurrent system
lends credibility to the arguments of

some States that the Commission is too
cloge to the NGOs.

A call for a public
and open debate

The Inter-Ammerican system, as with
any international human tights system,
operates through the people it protects,
the governments it monitors and the or-
gans of the system itself. Any attemptto
strengthen, reform, support or improve
the system should take into accouwat
these three actors.

1t is important to maintain an open,
permanent, public and democratic dia-
logue on the imter-American gystem.
Any discussion and debate that seeks to
form a consensus to strengthen the sys-
tem, in the intermediate and long term,
must involve each and every actor re-
lated to the system. Wiih this goal in
mind, itis essential thateffective consul-
tation lpks place which permits civil so-
ciety to patticipate in ail debates.

The inter-American system i3 con-
fronting a crucial peried of reform that
will define its role in the future, How it
responds will determine whether our
hemisphere adopts a system that is trans-
parent and able to apply clear precise
and progressive rules which best guar-
antee the protection of human rights, or
is a confidential, ritualistic, inaccessible
and mechanical system dominated by
politics. Thus, the OAS General Assem-
bly, to be held next June in Canada,
should mandate the PC, through its
Commission on Juridical and Political
Affairs, to create task forces — includ-
ing representatives from all States, cont-
missioners and judges, independent
experts and representatives of civil sosi-
ety — to prepare a proposed plan of
action.

*Ariel Dulitzky, the Latin American legal
officer for the International Human Rights
Law Group, has - litigeted more than
150 cases before the Inter-American Com-
mission and Coutf, Ismene Zarifis, pro-
gram assistent 2t the Law Group, previously
wotked with the National Coalition for Hai-
tian Rights (NCHR) in Haiti as a human
rights monitor.
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