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demandeurs d’asile et que le législateur frangais a adopté une nouvelle disposition
législative™. En effet, le gouvernement a créé un nouvel article L. 213-9 du Code de
l'entrée et du séjour des étrangers et du droit d'asile conférant un caractére suspensif
. au recours en annulation introduit par 1'étranger non autorisé a entrer sur le territoire
au titre de 1'asile dans un délai de quarante-huit heures & compter de la notification de

la décision de refus d'entrée®*.

®* % %

In fine, année 2007 a donc marqué, par plusieurs arréts symboliques, des
progrés qui doivent encore étre impulsés tant dans les anciens pays de 1’Est que dans
des pays appartenant au groupe fondateur. Malgré la perspective de ’entrée en
vigueur du Traité de Lisbonne, la dynamique de la Convention européenne reste
entiére, méme si les deux Europe tendent a se rapprocher’”. Si la lutte contre la
discrimination collective a progressé en 2007, ’année 2008 semble prendre un
chemin identique. La Cour européenne a ainsi eu a juger en début d’année la
possibilité pour un homosexuel d’obtenir ’agrément & une adoption dans
I’ordonnancement juridique frangais. Elle a estimé, dans un arrét E.-B. c. France™,
qui fera I’objet d’une prochaine chronique, que dés lors que la législation nationale

permet l'adoption par une personne célibataire, le refus d'un agrément en raison de

l'orientation sexuelle constitue une discrimination, condamnant la France sur le
fondement des articles 8 et 14 de la Convention européenne. Prolongeant ’arrét .

Gebremedhin, ’affaire Saadi c. Royaume-Uni*' éclaire la situation des nouveaux

centres de rétention au Royaume-Uni destinés aux demandeurs d’asile qui sont jugés
peu susceptibles de s’enfuir et dont le cas peut étre traité au moyen d’une procédure
accélérée.

3 Loi n° 2007-1631 du 20 novembre 2007 relative 4 la maitrise de I’immigration, 4 I’intégration et &

I"asile.

Sur cette réforme, voir Muriel Merino, « La réforme du contentieux des étrangers. Aspects positifs et
négatifs d'une réforme contestée » (2008) 2 Droit administratif 3. ‘

Voir Catherine Haguenau-Moizard, « Les droits de I'nhnomme : une ou plusieurs Europe? » (2008) 170
La Gazette du Palais 31. k :

26 E.-B. ¢. France, n° 43546/02 (22 janv. 2008).

27 Royaume-Uni, n° 13229/03 (29 janv. 2008).
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CHRONIQUE DE LA JURISPRUDENCE DU SYSTEME
INTERAMERICAIN DES DROITS DE L’HOMME (2007)

' REVIEW OF THE CASE LAW OF THE INTER-AMERICAN
HUMAN RIGHTS SYSTEM (2007)

_ Par Bernard Duhair:ze* et
Ariel Dulitzky

La Commission et la Cour interaméricaines des droits de I’homme sont deux ‘organes de I’Qrganisation des
Ftats américains (OEA) chargés de veiller 4 la protection des droits humains dans les Amériques. Les deux

. instances sont habilitées a instruire des recours individuels intentés contre des Etats Membres et portant sur

des allégations de violations des droits de la personne. La présente chronique porte sur la jurisprudence de
ces deux instances pour I’année 2007. :

The Inter-American Commission and Court of Human Rights are two bodi'es of the Ofganization of
American States (OAS) mandated to ensure the protection of human rlght.s in t'he Amen_cas. Both are
habilitated to process individual cases lodged against Member States. and dealing with allegations of human
rights violations. The present review covers the case law of both bodies for the year 2007.

*  Professeur de droit international au Département des sciences juridiques de l’Universi.té du Québec &
Montréal (UQAM) et directeur de la Clinique internationale fie défense des d.roi'ts_ h\}malns de I’UQAM
(CIDDHU). L’auteur a travaillé comme avocat au Secrétariat de la Commission interaméricaine des
droits de I’homme de I’OEA. - . )

" Professeur et directeur de la Clinique de- droits humains de-I’Université du Texas aux Etats-Unis.
L’auteur a travaillé comme secrétaire exécutif adjoint au Secrétariat de la Commission mteramérlcame

des droits de I’homme de OEA. .




300 (2007) 20.2 Revue québécoise de droit international

L The Inter-American Commission ‘on.Human Rights in 2007 "

Despite numerous important leading cases decided by the Inter-American
Commission on Human Rights (IACHR),' its case law remains underdeveloped in the
area of equal protection and non-discrimination and regarding sexual and
reproductive rights. Nevertheless, the Commission can play, as it does in many other
areas, an important role in developing international standards and emphasizing States”

often neglected responsibility to enforce protections and guarantees for women’s
human rights.

In 1994, the IACHR established a Rapporteurship on the Rights of Women
with an initial mandate to analyze the extent to which member State law and practices
affecting the rights of women comply with the broad obligations of equality, non-
discrimination, and protection against violence set forth in the American Declaration
of the Rights and Duties of Man,® thé American Convention on Human Rights® and
the Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women.* At their core, these instruments uphold a woman’s right to
equal protection, non-discrimination, and simple and effective recourse, with due
guarantees, for protection against acts of violence committed against her; they also
uphold thé¢ State’s obligation to act with due diligence to provide redress and to
prevent, prosecute and punish these acts of violence.

In 2007, the Commission published a total of 82 re'ports5 : 49 on petitions that
were declared admissible; 14 reports on petitions that were deemed inadmissible; 5
friendly settlement reports; and 4 reports on merits.® Among those decisions, several

See among others, Ana Gonzalez and others v. Mexico (1992), Inter-Am. Comm. H.R. No. 129/99,
Annual Report of the Inter-American Commission on Human Rights: 1999, OEA/Ser.L/V/11.106/Doc.
6, rev (rape by soldiers); Raquel Marti de Mejia v. Peru (1996), Inter-Am. Comm. H.R. No. 5/96,
Annual Report of the Inter-American Commission on Human Rights : 1995, OEA/Ser.L./V/11.91/Doc.
7, rev (sexual abuse by members of security forces); Maria Mamérita Mestanza Chavez v. Peru
- (2000), Inter-Am. Comm. H.R. No. 66/00, Annual Report of the Inter-American Commission on
Human Rights: 2000, OEA/Ser./L/V/IL.111/Doc. 20, rev (forced sterilization of women); X and ¥ v.
Argentina (1996), Inter-Am. Comm. H.R. No. 38/96, Annual Report of the Inter-American
Commission on. Human Rights: .- 1996, OEA/Ser.L/V/IL.95/Doc. 7, tev (vaginal inspections as a
condition of prison visits); Maria da Penha v. Brazil (2001), Inter-Am. Comm. H.R. No. 54/01,
Annual Report of the Inter-American- Commission on Human Rights: 2000, OEA/Ser./L/V/I1.111/Doc.
20, rev (domestic violence); Maria Fugenia Morales de Sierra v. Guatemala (2000), Inter-Am. Comm.
H.R. No. 4/00, Annual Report of the Inter-American Commission on Human Rights: 2000,
OEA/Ser./L/V/IL:111/Doc. 20, rev (discriminatory dispositions in the Civil Code).
OAS, Ninth International Conference of American States, Final Act, dmerican Declaration of the
" Rights and Duties of Man, OR OEASer.LVIL.23/Doc. 21 rev. 6 (1979). . :
American Convention on Human Rights, 22 November 1969, 1144 UN.T.S. 123 (entered into force 18
July 1978) [Pact of San José]. . B
Inter-American Convention on the Prevention, Punishment and Eradication of Violence against
Women, 9 June 1994, 35 1.L.M. 1535 (entered into force 5 Maich 1995) ) [Convention of Belem do
Pard}. : I :
See generally OAS, Inter-American Commission -on Human Rights, dnnual Report of the Inter-
American Commission on Human Rights: 2007, OR OEA/Ser.L/V/IL.130/Doc. 22, rev. 1 (2007),
online: <http://www.cidh.org/annualrep/2007eng/TOC htm>,
Nicaragua v. Costa Rica (2007), Inter-Am. Comm.. H.R, No. 11/07, Annual Report of the Inter- -
American Commission on Human Rights: 2007, OBA/Ser.L/V/IL130/Doc. 22, rev. 1 (in 2007 the"
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could be 'considered women’s rights cases and can be div1d§d ¥ntf) t}}ree' ;)rc?[ig
categories of specific rights: 1) the rights to equality and non—dlscmnlme}tllon, )and‘
rights to physical and psychological integrity and freedom frqm se.:xufl1 vio i:ncetion ;
3) reproductive and sexual rights. We will analyze those decisions in the next section.

7
Karina Montenegro ét al. v. Ecuador

This group of petitions dealt with female victims who, at j(he time of th(;:lr
arrest, were either pregnant or, in one case, 68 years old. Ecuadorian law provides

that pregnant women and persons over 65 years of age shall not be deprived of liberty

and that preventive custody shall be substituted wi’fh housq arrest. A.lthouglz réloi:, i?}f
the alleged victims obtained judicial orders to substitute th?lr preventive cusdothyt .
house arrest, these orders were never followed. Th@ petitioners also argue tath °
detention was arbitrary, given the prison .con(.htlons in which they spent thex
pregnancies, gave birth, and still live with their children.

‘By declaring the petitions admissible, the Commission fo.und1 that t};(el
detention alléged to contravene the conditions required under.Ecguad.orlan aw coual :
constitute a violation of article 7 of the American C?rgzventzon (rl'ght. to Ir)lerscéxé !
liberty) and article 7 of the Convention of Belem dg Paffa. The Commlsmt())nt ls1 f(l):}/( e
contradictory approach to.the scope of the potentlal' violations that was 10’ Hexite
and restrictive. One characteristic of the Inter—Amerlcan system in gengrad, axll_ o he
IACHR in particular, is the excessively expansive methodology it uses .md ea 1n§ w1of
petitions. Rather than restricting the consideration of cases to a hm'lt.e nunrz1 erth
potential violations, the Commission tends to analyze most of the petltlons un ng /03
provisions of as many articles of the pertinent treaties as pqs‘s1b1e. Rgpor’t v .
provides a good example of this tendency: -although the Petltloner di h'rllgt cfatlﬁt;
violations of articles 5 (right to human treatmenjc) and 19 .(rlghts of ‘Fhe chi ) of t
American Convention,'® the Commission, invoking Fhe. principle of iura novit curia,
considered that the conditions in which the alleged victims .had spent thellr pre%nagcy,
gave birth, and were raising their children coulq constitute a v101at10n.0 1tdg)se
articles. This approach not only amplified the rnaterlal scope of thf: cas}fl: by hn;gr gnlr:gsg
new potential violations but also the personal scope by 1nc1u.d1'ng the chi ren 2
potential victims, rather than restricting it to the mot'hers as orlgma!ly'pggstejn e anz
the petitioners. Using the same expansive 1nterpreta,1t10n of 1t§ oylvnv jurisdic '10(;1., and
despite the fact that article 12 of the Belem do Parad Convention' grants jurisdic

Commission issued an important decision on one of the ﬁrs.t in.ter-.Stz}te f:omplaipts Ibilr'ought bi
Nicaragua against Costa Rica. The complaint alleged systematic dlscnrrgl?a;tlon against Nicaragua
iving i i issi ition inadmissible).
itizens living in Costa Rica. The Commission found the peti
? 2;2;1; Montinegro et al. v. Ecuador (2007), Inter-Am. Comm. H.R. No. 48/07, 2/12nnual 1Report of the
Inter-American Commission on Human Rights: 2007, OEA/Ser.L/V, /11.130/ Doc. 22, rev. 1.
Supra note 3.
Supra note 4.
Supra note 3.
Supra note 4.
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to the IACHR to hear claims regarding potential violations of article 7 of that treaty,"
the Commission also understood that the conditions of detention could constitute a
violation of article 4 (b) of the Convention of Belem do Pard.”

That relaxed approach to finding additional potential violations contrasts
‘with the Commission’s silent rejection of the claims made under article 24 of the
American Convention™ (right to equal protection). The JACHR simply stated that the
“arguments laid out by the petitioner do not tend to establish possible violations”" of
the above ‘article. The Commission did not consider it necessary to elaborate on its
reasoning. As an admissibility decision, the ‘Commission needed only to decide if the

allegations were not “manifestly groundless or obviously out of order.”'® The’

Commission’s flimsy reasoning makes it impossible to understand why an allegation
of discrimination for a situation that negatively affects only pregnant women is
manifestly groundless or obviously out of order. In the Tellez case'’ to be discussed

later, the JACHR took the completely opposite position regarding a labour regime that -
applied exclusively to women. Furthermore, the Commission did not explain why the-

State’s failure to effectively enforce a regime created to protect pregnant women in
detention did not constitute a potential violation of the equal protection clause.

Report 48/07 simultaneously illustrates the diversity of instruments at the
IACHR’s disposal and its willingness to integrate the regional system with - the
“universal one. The Commission admitted the case for potential violations of rights
protected under the American Convention'® and the Convention of Belem do Par .19
‘While- the Commission correctly noted that is not appropriate to enforce the U.N.
Convention on the Elimination of all Forms of Discrimination Against Women,” it

‘maintained that “nevertheless, said instrument may be used in its interpretation of

provisions contained in the 4American Convention and the Convention of Belem do

Pard.”™' From its very first Advisory Opinion, the Inter-American Court on Human
Rights recognized that a “tendency to integrate the regional and universal systems for
the protection of human rights can be perceived in the Convention™

‘or more member states of the Organization, may lodge petitions with the Inter-American Commission on
Human Rights containing denunciations or complaints of violations of Article 7 of this Convention by a
State Party [...]"). : :

- B Ibid.

Supra note 3.

Supra note 7 at 68.

Supra note 3, art 47.

Y Elena Téllez Blanco v. Costa Rica (2007), Inter-Am. Comm. H.R. No. 29/07, Annual Report of the

Inter-American Commission on Human Rights: 2007, OEA/Ser.L/V/I1.130/ Doc. 22,rev. 1.
Supra note 3. . :

Supra note 4.

Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 1979,
1249 UN.T.S. 13 at 193 (entered into force 3 September 1981) [CEDAW].

Supra note 7 at para.-52.

Other treaties subject to the advisory jurisdiction-of the Court (Art. 64 American Convention Human
Rights) (1982), Advisory Opinion OC-1/82, Inter-Am. Ct. HR. (Ser A) No. 1, at paras. 41, 43,
OEA/Ser.L/V/II/9/Doc.13. ‘ . ‘

and perceived

Ibid. art. 12-(“[a]ny person or group of personé, or any nongovernmental entity legally recognized in one'.
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the “need of the regional system to be complemented by the universal.”” The
Commission often states that

due regard should [...] be given to other relevant rules of international law
applicable to member states against which complaints of violations [...]
are properly lodged as well as developments in the corpus juris gentium of
international human rights law over time and in present-day conditions.
[Those d]evelopments [...] may in turn be drawn from various sources of
international law, including the provisions of other international and
regional human rights instruments [.. ]

Jessica Gonzales and Others v. United States”

In June 1999, Jessica Gonzales’ estranged husband abducted her three
daughters, in violation of -a domestic violence restraining order. Ms. Gonzales
repeatedly called and met with the police to report the abduction and restraining order
violation. The petition claimed that the police failed to respond to her urgent calls.
Ten hours after her first call to the police, Ms. Gonzales’ estranged husband arrived at
the police station and opened fire. The police immediately shot and killed Mr.
Gonzales, and then discovered the bodies of the Gonzales daughters (7, 8 and 10) in
the back of his pickup truck. There was never a criminal investigation into the'deaths
of the three minors. Ms. Gonzales filed a civil lawsuit against the police, but in June
2005, the United States Supreme Court allegedly validated the law enforcement -
officials’ conduct by holding that Ms. Gonzales was not entitled under the United
States Constitution to have the restraining order enforced by the police.

This is the first complaint brought by a domestic violence victim against the
United States for alleged international human rights violations. The Commission is
the only international organization that has compulsory jurisdiction to hear and decide
on individual complaints for alleged human rights violations committed by the United
States: when it does so, it assesses whether the State has violated its obligations under
the Arggerican Declaration,”® a source of legal obligations for all OAS Member
States. )

2 Ibid. . :
*  Michael Domingues v. Unites States (2002), Inter-Am. Comm. H.R. No. 62/02, at paras. 44-45, Annual
Report of the Inter-American Commission on Human Rights: 2002, OEA/Ser.L/V/1L.117/Doc. 1, rev. 1
[footnotes omitted]. : . :
Jessica Gonzales and Others v. United States (2007), Inter-Am. Comm. H.R. No. 52/07, Annual
Report of the Inter-American Commission on Human Rights: 2007, OEA/Ser.L/V/I1.130/Doc. 22, rev.
1. )
Supra note 2. o :
Jessica Gonzales, supra note 25 at 56. See also among others Juan Raul Garza v. United States (2001),
Intér-Am. Comm. H.R. No. 52/01, Annual Report of the Inter-American Commission on Human
Rights: 2000, OEA/Ser/L/V/L111/Doc. 20, tev, Michael Domingues, supra note 24; Napoleon
Beazley v. United States (2003), Inter-Am. Comm. H.R. No. 101/03, Annual Report of the Inter-
American Commission on Human Rights: 2003, OEA/Ser.L/V/I1.118/Doc. 5, rev. 2; Cesar Fierro v.
United States (2003), Inter-Am. Comm. H.R. No. 99/03, Annual Report of the Inter-American
Commission on Human Rights: 2003, OEA/Ser.L/V/IL.118/Doc.5, rev. 2. ’ :

25

26
27




. _Thq Government argued that no provision of the dmerican Declaration™
imposes an affirmative duty on States to prevent the commission of individual crimes
by private parties such as the criminal murders at issue in this case. The Commission
fild not respond directly to the question of whether the American Declaration™
imposed an affirmative duty to prevent crimes by private parties. By referring the
question to the merits phase, it simply stated that ' )

the scope of this obligation in the present case can and will be reviewed in
light of the circumstances of the facts alleged, the jurisprudence of the

, Inter-American system of human rights and its application to countries -
» which have not ratified the American Convention. The allegations of the
parties in this case do not indicate the petition is' manifestly gfoundless or
outof order]...]3° :

Interestingly, in a footnote, the Commission referred to two Colombian cases

where the Court found the State in violation of the American Convention®' for actions
comrrélztted by paramilitaries groups acting at least with the acquiescence of the
State.”™ The Commission has consistently established that any interpretation and
gppli,cation of the Declaration® should pay due regard to other relevant rules . of
mterna.tipnal law. In particular, this includes the American Convention,*® which
accord}ng to the Commission, may be considered in many instances to represent ar;
authoritative_expression of the fundamental principles set forth in the American
Declaration.®® : ’

. Nevertheless, the Commission did not elaborate on why the Court’s case law
in applying the American Convention36 is relevant to interpreting the Declaration® in
the present case. Particularly, there is no mention of the fact that the Declaration®
lacks an equivalent to article 1 (1) of the Convention,”® the cornerstone of the Court’s
argument to attribute responsibility to the State for the actions of private actors. In the

% Supranote 2.

»® Ibid.
* Jessica Gonzales, supra note 25 at 56.

3 Supranote 3.
32

Annual Report of the Inter-American Court of Human Rights: 2005, OEA/Ser.L/V/IL.124 (2006);
Pueblo Bello Massacre Case (Colonibia) (2006), Inter-Am. Ct. H.R. (Ser. C) No. 140, at para 123’
Annual Report of the Inter-American Court of Human Rights: 2006, OEA/Ser.L/V/I1 127’(2007) . |
Supra note 2. . h '
Supra note 3. : :
Supra note 4. See OAS, Inter-American Commission on Human Rights, Report of the Situati

~ Human Rights of Asylum Seekers within the Canadian Refugege Detefminatji;: Si;t;:rztzono(lj{

33

35

OEBA/Ser.L/V/I1.106/Doc. 40, rev (2000) at 38; Garza, supra note 27 at. paras. 88-89 (confirming that

:;/lh:l}el the C(:x:un_is:_}gnt l::Iearly does not apply the American Convention in relation to member states
at have yet to ratify that treaty, its provision : in i i i i

the prinoiales of the Declaratiotr}z,). p s may well be relevant in informing an interpretation of
Supra note 3.

) Supranote 2.

3 Ibid. '

¥ Supranote 3.

36
37

Mapiripdn Massacre Case (Colombia) (2005), Inter-Am. Ct. H.R. (Ser. C) No. 134, at para. 111, -

Veldsquez Rodriguez case, the Inter-American Court effectively held that “when the
State allows private persons or groups to act freely and with impunity to the detriment
of the rights recognized by the Convention [...] the State has failed to comply with its
duty to ensure the free and full exercise of those rights to the persons within its
jurisdiction” as established in article 1 (1) of the American Convention.™® Nor did the
Commission take the opportunity to mention how the State’s duties in relation to a
massacre perpetrated by paramilitary groups with State acquiescence in the context of
an armed conflict is similar to the killing of three children by their father as in this
case. The Commission did not make reference to its own Report on Access to Justice
for Women Victims of Violence in the Americas.*' In that report, the IACHR not only
identified some of the crucial problems facing female victims of violence, but also

* provided an extensive development of the applicable legal standards, including the
" existence of positive State obligations to prevent, investigate and punish incidences of

violence against women. It is surprising that the Commission chose not to refer to its
own findings, but instead quoted the two above-mentioned court decisions that
applied different instruments and were adopted in completely different factual
circumstances. ‘

The Commission observed that the petitioners alleged

that the police authorities engage in a systematic and widespread practice
of treating domestic violence as a low-priority crime, belonging to the
private sphere, as a result of discriminatory stereotypes about the victims.
These stereotypes influence negatively the police response to the
implementation of restraining orders. The failures in the police response
affect women disproportionately since they constitute the majority of
victims of domestic violence. The deficiencies in the State response
allegedly have a particularly alarming effect on women that pertain to
racial and ethnic minorities, and lower-income groups.*

It is not clear if the Commission was restating the petitioners’ position or if it
was making factual or legal determinations that hint at the types of issues that it will
consider in its decision at the merits phase. :

In this case, the petitioners challenged both the actions and omissions of the
State of Colorado and of the United States Supreme Court. Thus, the Gonzalez case,
like others related in the present article, will require the Commission to clarify the .
scope of human rights obligations in the context of federal states. This is a matter of
‘extreme importance in the Americas given that six OAS member States are federal
States® and the majority of the population protected by the Inter-American human
tights system lives in federal States. To interpret the obligations from the American

“ Veldsquez-Rodriguez Case (Honduras) (1988), Inter-Am. Ct. HLR. (Ser. C) No. 4, at para. 176, Annual
Report of the Inter-American Court of Human Rights : 1988, OEA/Ser.L/V/TI1.19/Doc.13. :

4 OAS, Inter-American Commission on Human Rights, dccess to Justice for Women Victims of Violence
in the Americas, OR OEA/Ser.L/V/II, Doc. 68 (2007). : :

4 Jessica Gonzales, supra note 25 at 58. .

#  Argentina, Brazil, Canada, Mexico, the United States, and Venezuela.
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. 44 : .. .
Declaration™ for federal States, the Commission considered it appropriate in at least

one occasion to compare a specific rule — the right to elect representatives to the

fedelfal legislative branch by the residents of the city where the federal government -
had its seat — that exists in other American federal countries.* In the only decision -

where the Commission took issue with the U.S. federal distribution of competences
the JACHR found that the U.S. had violated its international obligations by allowing’
the dfzcision of whether homicides committed by minors deserved the death penalty to
remain in the hands of individual states rather than of the federal government.*® In
_ many federal countries, the enactment of criminal legislation is eminently a local
rather than a central government matter.*” The categorical conclusion reached by the
. JACHR would force federal states such as Mexico and the United States to modify

this constitutional -distribution of authority, which is, in turn, the result of complex

institutional balancing and historical practice. It remains to be seen whether, in the

Gonzalez case, the Commission will use the practice of other American federal States-

regarding legislation on violence against women as an interpretative tool and whether

it will consider the possibility of using the federal clause of the American -

“Convention®®

to shed light upon the obligations arising from the Admerican
Declaration.”

Paulina del Carmen Ramirez Jacinto v. Mexico™®

The Ramirez friendly settlement agreement between the petitioners and the

State of Mexico constitutes one of the most important cases related to sexual and

reproductive rights that has been decided and approved by the Commission to date.’

On 31 July 1999, Paulina del Carmen Ramirez Jacinto, then fourteen years

old, was raped in her home. The incident was immediately reported to the Public
‘ Prosecutor specializing in sexual crimes and domestic violence. The rape resulted in a
pregnancy, which Paulina and her mother decided to abort. Article 136 of the Baja
California Criminal Code makes rape cases one of the exceptions in which abortion is

Supra note 2.

See Statehood Solidarity Committee v. United States (2003), Inter-Am. Comm. H.R. No. 98/03 » at
;())al;;/ SlOi,N;gzr{zgi DReport of the Inter-American Commission on Human Rights: 2603

er. . oc. 5, rev. 2 (comparing the situation of Washin D.C. wit i .
Brasilia, Caracas, Buenos Aires, and Ottawa). . ) gton, D.C. with Mexico, DE-
Roach and Pinkerton v. United States (1987), Inter-Am. Comm. H.R. No. 3/87, at para. 63, Annual.
Repolrt of the Inter-American Commission on Human Rights 1986-1987, OEA/Ser.L/V/1L.7 1’/Doc 9
rev. 1. ‘ i -
See for example, article 23 of the Mexican Constitution and article 22 of ili ituti

1 3 1 the Brazilian Constitution.

Sge also article 75 of the Argentinean Constitution and article 156 of the Venezuelan Constitution
Supranote 3, art. 28. .
Supra note 2. . . .
Paulina Del Cz_zrmen Ramirez v. Mexico (2007), Inter-Am. Comm. H.R. No. 21/07, Annual Report of
the Inter-Amer.lcan Commis.sion on Human Rights: 2007, OEA/Ser.L/V/I1.130/Doc. 22, rev. 1.
The HumanAnghts Commltte'e decided a case with some similarities, see Human Rights Committee
Karen Noelia Llantoy Huamdn v. Peru, HRC Communication No. 1153/2003, UN HCR, 85" Sess .
UN Doc. CCPR/C/85/D/1153/2003 (2005). ’ ’
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legal.®®> On 3 September 1999, the Public Prosecutor’s Office granted them the
necessary authorization for the intervention to be performed at a public hospital. She
received an appointment for October 1* and remained at the hospital until October g™,
during which time the procedure was not performed and she was unjustifiably forced
to fast. Once again, Paulina and her mother went to the Public Prosecutor’s Office,
which repeated the order for the medical procedure to be performed. Following that,
the State Attorney General took Paulina and her mother to a Roman Catholic priest.
On 13 October 1999, Paulina was readmitted to the hospital. The next day, two
women with no connection to the health services visited her while her mother was not
present. Invited by the hospital’s director to visit, these women showed Paulina
violent videos of abortion procedures in order to dissuade her from terminating her
pregnancy and subsequently did the same with her mother. On 15 October 1999,
moments before the surgical intervention was to take place, the director of the
General Hospital' met with Paulina’s mother to describe the alleged risks of the
procedure. He also said in the event of Paulina’s death, her mother would be solely
responsible. This biased and imprecise information sticceeded in scaring the mother,
who decided to ask the medical staff to refrain from proceeding with the operation.
Based on these facts, the petitioners brought the case to the Commission and reached
a friendly agreement after long negotiations with the State.

Because the parties reached such a settlement agreement, the Commission
could not rule on the merits of the petition. The proper interpretation of article 4 of
the Convention — stating that “every person has the righit to have his life respected.
This right shall be protected by law and, in general, from the moment of
conception”53— remains for another occasion.® Particularly, the Commission will
need to decide how that article conmects to other articles of the American
Convention,” including those that protect the physical, moral and psychological
integrity of women and their rights to equal protection, privacy and dignity, among
others.

Despite that the Commission did not have the opportunity to rule on the
merits, it did say that '

the Convention of Belem do Para states that the victims of sexual violence .
are entitled to the recognition, enjoyment, exercise, and protection of all

2 (“[a]bortion shall not be punishable: [...] When the pregnancy is caused by rape [.. .], provided that the

abortion is carried out within the first ninety days of gestation and the incident was duly reported, in

* which case it may be performed on the sole condition that the incident is verified by the Public

Prosecutor’s Office”). :
Supra note 3, art. 4 [emphasis added].

4 Baby Boy v. United States of America (1981), Inter-Am. Comm. H.R. No. 23/81, Annual Report of the
Inter-American Commission on Human Rights:1980-1981, OEA/Ser.L/V/IL54/Doc. 9, rev. 1 (one
should recall that the Commission had already ruled that the U.S., by allowing legal abortions, was not
in violation of the American Declaration); James Demers v. Canada (2006), Inter-Am. Comm. H.R.

_ No. 85/06, at para. 45, Annual Report of the Inter-American Commission on Human Rights: 2006,

" OEA/Ser.L/V/IL127/Doc. 4, rev. 1 (in the Demers case, the Commission also declared inadmissible

the claims that abortion, as it is regulated in Canada, violated the rights of “hundreds of thousands of
unborn'children and their mothers”).

Supra note 3.
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. their human rights, including the civil, political, economic, social, and
cultural rights enshrined in regional and international human rights
instruments. The Commission also underscores that women cannot fully
enjoy their human rights without having timely access to comprehensive
health care services, and to information and education in this sphere. The
IACHR also notes that the health of sexual violence victims should be
treated as a priority in legislative initiatives and in the health policies and
programs of Member States.*®

The delicate language chosen by the Commission shows that the Inter-
American body was not. prepared to make explicit references to the existence of

sexual and reproductive rights, even if abortion is a legal possibility, at least in the

case of pregnancies resulting from rape.

This is not the first time that the Commission haé been precluded from ruling
on the merits of petitions dealing with sexual and reproductive rights; several other
petitions have also concluded in friendly settlement. In the Carabantes Galleguillos

case, the Commission approved a friendly settlement agreement concerning a petition’

challenging the decision of a private school to expel a student for becoming
pmgmant.57 The IACHR also adopted a friendly settlement report in the Maria

- Mamérita Mestanza Chadvez case, which involved a woman’s death resulting from a’
forced sterilization.”® In the Sanchez Villalobos case, petitioners challenged the =

complete ban of in vitro fertilization in Costa Rica. The Commission declared the
petition admissible in 2004. It has not issued a decision on the merits to date.”

‘As mentioned in other cases, as reflective of common Inter-American

practice, the petitioners alleged a long list of potential violations from a variety of -
instruments, many of them outside the jurisdiction of the Commission.*® Pursuant to

articles 48 (1)(f) and 49 of the American Convention,®' the Commission should
approve friendly settlements reached “on the basis of respect for the human rights

56

_Paulina Del Carmen Ramirez, supra note 50 at para 19.
57

Mbnica Carabantes Galleguillos v. Chile (2002), Inter-Am. Comm. H.R. No. 33/02, Annual Report of
the Inter-American Commission on Human Rights: 2002, OEA/Ser.L/V/IL117/Doc. 1, rev. 1.

Maria Mamérita Mestanza Chdvez v. Peru (2003), Inter-Am.Comm. H.R. No. 71/03, Annual Report of
the Inter-American Commission on Human Rights: 2003, OEA/Ser.L/V/IL.118/Doc. 5, rev. 2. )

58

59

Annual Report of the Inter-American Commission on' Human Rights:2004, OEA/Ser.L/V/11.122/Doc.

o 5,rev. 1.
art. 1-2, 4, 7, 9; Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights “Protocol of San Salvador”, 17 November 1988, O.A.S.T.S.
No. 69, art. 10. (entered into force 16 November 1999) [Protocol of San Salvador); CEDAW, supra
note 20, art. 12; Convention on the Rights of the Child, 20 November 1989, 1577 UN.T.S. 3, Can. T.S.
1992 No. 3, art. 19, 37, 39 (entered into force 2 September 1990); International Covenant on Civil and
Political Rights, 19 December 1966, 999 UN.T.8. 171, Can. T.S. 1976 No. 47 art. 9, 17, 24 (entered
into force 23 March 1976); Universal Declaration of Human Rights, GA Res. 217(III), UN GAOR, 3d
Sess., Supp. No. A/810 (1948) 71. : '

' Pact of San José, ibid. :

Ana Victoria Sanchez Villalobos and-Otheérs v. Costa Rica (2004), Inter-Am. Comm. H.R. No. 25/04, -

Pact of San José, supra note 3, art. 1, 5, 7, 8, 11-12, 19, 25; Convention of Belem do Para, supra note 4, .
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recognized in [the American] Convention.”%* Petitioners alleged violations of several

OAS and U.N. human rights treaties. Nevertheless, in Report 21/07 the Commission
did not rule on whether it had jurisdiction to approve a friendly settlement for alleged
violations of universal treaties outside its own material jurisdiction. Nor did the
Commission address the alleged violations of article 10 of the San Salvador
Protocol® or articles 1, 2, 4 and 9 of the Belem do Para Convention,®* despite that
those treaties do not grant the Commission jurisdiction to receive individual
complaints regarding those specific articles. The Commission most likely did not feel
that it was necessary to address this jurisdictional issue given the fact that many other-
articles alleged by the petitioners fell under the Commission’s jurisdiction.

An additional observation regarding the legal characterization of . the
complaint is that the Commission declared that it

has repeatedly stated. that protecting and promoting the rights of women is
a priority for OAS member states, with the goal of ensuring the full a}nd
effective enjoyment of their basic rights, in particular the rights of equality,
to freedom from discrimination, and to a life free from gender-based
violence.®’

That statement is important because the petitioners, despite their long list of
potential violations, did not include an allegation of the violation of article 24 of the

American Convention®® that guarantees the right to equal protection. .

The question of federal and local relations also resurfaced in this case, since
the petition challenged the actions and omissions of the authorities of the State of
Baja California. The achievement of friendly settlements in cases involving a.cts at the
-provincial level has proven to be extremely difficult. Results have been mixed, and
the Commission and the Court reached diametrically opposite decisions in at least one
occasion.’’” Contrary to those experiences, the federal and local authorities in Mexico
engaged in discussions with the petitioners to reach an agreement in the Ramirez case.
In this friendly settlement agreement signed by the federal government, the local
authorities assumed most of the obligations (in eleven out of twelve clauses). The
Commission, in turn, accgpted the agreement and stated that :

[t]he achievements secured through the actions and good disposition of tl?e
two parties in this matter offer a significant example to be followed in

62 Ibid., art. 48 (1)(). :

8 Protocol of San Salvador, supra note 60.

Supra note 4. )

Supra note 50 at para 18.

Supra note 3. .

§7  On this matter, see more specifically Paulo C. Guardatti v. Argentina (1997), Inter-Am. Comm. HR.
No. 31/97, Annual Report of the Inter-American Commission on Human Rights: 1997,
OEA/Ser.L/V/IL98/Doc. 6, rev; Garrido and Baigorria (Argentina) (1998), Inter-Am. Ct. HR. (Ser.
C) No. 39, Annual Report of the Inter-American Commission on Human -Rights: 1 998,
OEA/Ser.L/V/IIL43/Doc. 11. See also Emasculated Children Of Maranhao v. Brazil (2006), Inter-Am.
Comm. H.R. No. 43/06, Annual Report of the Inter-Commission on Human Rights: 2006,
OEA/Ser.L/V/IL127/Doc. 4, rev. 1.
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other cases — both those that involve Mexico as well as other cases from
other regions and countries of the hemisphere. In particular, the IACHR
appreciates the active and direct interest of the representatives of the
federal government and of the government of Baja California, pursuant to
the terms of [a]rticles 1, 2, and 28 of the American Convention.

"The Commission advanced an important understanding of the federal clause
included in article 28 of the American Convention® in a way that does not limit the
responsibility of the federal government. On the contrary, the Commission
maintained that “in a federally structured country such as Mexico, national and local
authorities alike are obligated to uphold in full the rights enshrined in the American
Convention.”” In what appears to be a message intended to all the federal states in the
Americas, the Commission noted with approval “the joint, complementary work
carried out by the federal and local authorities — each within its sphere -of
competence.”” '

» The agreement reached shows the potentiality of the fricndly settlement
process in the Inter-American System and the extent to which the parties are willing
to go beyond the traditional concept of reparations.72 Actually, friendly settlement has

68
69
70
ki

Paulina Del Carmen Ramirez, supra note 50 at para 25.
Supra note 3. o
Paulina Del Carmen Ramirez, supra note 50 at para 25.
The Commission appears to be echoing the practice of many different United Nations organs that had
call on federal States to engage in close cooperation and coordination among their different authorities
" and organizations for the effective implementation of the provisions of treaties within the different
units of each federation. See Committee on Economic, Social and Cultural Rights, Concluding
observations: Australia, UN ESCOR, 1993, UN Doc. E/C.12/1993/9 at para. 13; Human Rights
Committee, Concluding observations: Germany, UN ESCOR, 2004, UN Doc.. CCPR/CO/80/DEU, at
para. 12; Human Rights Committee, Concluding observations: Switzerland, UN ESCOR, 2001, UN
Doc. CCPR/CO/73/CH, at para. 6; Commission on Human Rights, Report of the Working Group on
Arbitrary  Detention: Addendum  Visit to Argentina, UN ESCOR, 2003, UN Doc.
E/CN.4/2004/3/Add.3; Human Rights Committee, Concluding Observations: Brazil, UN ESCOR,
1996, UN Doc. CCPR/C/79/Add.66; Human Rights Committee, Concluding Observations: Australia,
UN ESCOR, 2000, UN Doc. A/55/40, at paras. 498-528. ’
In the Ramirez case, the Mexican federal government and the state Government of Baja California
agreed to pay the victim and her son damages covering the legal and medical expenses; assistance for
_maintenance expenses and with necessities and school supplies and a sum for moral damages. The
state Government also committed to provide health and psychological services and support with
educational costs up to higher education. In addition, the Government of Baja California handed over a
computer and printer and lump sum to help Paulina del Carmen Ramirez Jacinto in setting up a

72

microenterprise. The Government of Baja California offered a Public Acknowledgement of

Responsibility in accordance with the terms agreed with the victim and published it in the local
newspapers as well as in the Official Gazette of the State. The parties created a working committee to
prepare draft legislation and the Government of Baja California committed to submit to and promote
before the State Congress those legislative proposals. Additionally, the local government agreed to
schedule training courses for its employees to be conducted by the petitioners. The federal Government
committed to conduct a national survey regarding medical assistance in cases of domestic violence,
and to measure progress with the implementation of the National Program for the Prevention and
Attention of Domestic, Sexual, and Violence against Women. The federal government also undertook
to preparé a circular in order to strengthen their commitment toward ending violations of the right of
women to the legal termination of a pregnancy. Finally, the federal government, through the National
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become a characteristic feature of proceedings before the Inter-American

Commission.”

Marcia Barbosa de Souza v. Brazil™

In another case of violence against women, the Commission declared

-admissible a petition against Brazil. Ms. Marcia Barbosa de Souza was found dead in

a vacant lot in Joao Pessoa, capital of the state of Paraiba, on 18 June 1998. The local
police investigation attributed responsibility for the crime to a state legislator, said to
be the alleged victim’s lover. The prosecutor was barred from bringing a criminal

. action against that person, given his legislative immunity, as the state legislature had

not granted authorization for the proceeding. A constitutional amendment in 2001
permitted criminal actions against legislators without prior authorization by the
Legislative Assembly. Nonetheless, the competent authorities in the State of Paraiba
did not take any new initiative in the criminal action until March 2003. A jury trial
was scheduled to take place in September 2007 (more than nine years after the crime)
when the Commission ruled on the admissibility of the petition.

- The Commission rejected the claims of the alleged violations of the rights.
enshrined in articles 3, 4, and 5 of the Convention of Belem do Para.” The IACHR
correctly pointed out that article 12 of the Convention of Belem do Para’® establishes
that only violations of article 7 of that Convention' are actionable before the organs
of the Inter-American system. This decision openly contradicts what the Commission.
established in its Report 48/07 summarized earlier, where the JACHR admitted a
complaint of a violation of article 4 (b) of the Belem do Para C’onvem‘iqn.78

In contrast with the silent rejection of the equal protection claim made in
Report 48/07, the Commission found necessary to explain in the Barbosa .case its
reasoning for admitting the allegations of a potential violation of article 24 of the
American Convention,” the right to equality before the law. It stated that the
petitioner’s allegation is based on facts that occurred in a context of impunity

Center for Gender Equality’ and Reproductive Health, committed to conduct a review of books,

indexed scientific articles, postgraduate theses, and documented governmental and civil society reports

dealing with abortion in Mexico, in order to prepare an analysis of the information that exists and.

detect shortcomings in that information.

See Nicolas de Piérola & Carolina Loayza, “La Solucién Amistosa de Reclamaciones ante la Comisién

Interamericana de Deréchos Humanos” [The Friendly Settlement of Complaints before the Inter-

American Commission on' Human Rights] (1995) 22 Revista del Instituto Interamericano de Derechos

Humanos 175; Jorge Ulises Carmona Tinoco, “La Solucién amistosa de Peticiones de derechos

hurnanos en el 4mbito universal y regional, con especial referencia al sistema interamericano,” [The

Friendly Settlement of Human Rights Petitions in the Universal and Regional Spheres, with Special
- Reference to the Inter-American System] (2005) 5 Anuario Mexicano de Derecho Internacional 83.

™ Marcia Barbosa De Souza v. Brazil (2007), Inter-Am. Comm. H.R. No. 38/07, 4nnual Report of the

Inter-American Commission on Human Rights: 2007, OEA/Ser.L/V/11.130, Doc. 22, rev. 1.

Supra note 4.

™ Ibid.,art 12.

7 Ibid., art. 7.

™ Ibid., art. 4; Karina Montenegro, supra note 7 and accompanying text.

" Supranote 3. ‘
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regarding violent acts by the justice administration, thus disproportionally affecting

women as a group and allowing for the repetition of these acts. Within this pattern of
impunity, attitudes based on socio-cultural discriminatory concepts that affect mainly
women can be found in judicial employees. This pattern allegedly resulted in extreme
and unjustifiable procedural dilates in cases of violence against women — as is argued
in this one — despite the legislative reform regarding parliamentary immunity in 2001.

A plausible explanation of the differences between Reports 48 and 38
involve the extreme difficulties facing the Commission when dealing with allegations
of equal protection and non-discrimination. In 2007 alone, the Commission declared
inadmissible claims of unequal treatment or discrimination in 13 petitions. In the
same year, admitted claims made under the equal protection clause in 7 petitions. The
IACHR did not déem necessary to elaborate on its reasoning in most of the unequal
protection inadmissibility decisions but did include an explanation in most of the
petitions admitted under article 24.

Elena Téllez Blanco v. Costa Rica®

The petitioners contended that the alleged victim, a woiker for the centers or
shelters established by the Patronato Nacional dé la Infancia (PANI), had an
excessive, disproportionate working day which often extends to 24 hours a day for 11
consecutive days. The alleged victim was employed as a “substitute aunt” at one of
the shelters or residences for children, where she cared for an average of 10 to 20

children, ranging from infants to adolescents. The very name of the position they held -

indicated that they were reserved for women and that, in practice, all the “substitute
aunts” were women. The petitioners argued that both PANI and the judicial

“authorities had a stereotyped notion of women, whereby “in their role as mothers”, -

they were obliged to look after their children 24 hours a day and do household chores
without the right to time off. o

A ‘group of employees filed an amparo petition and an unconstitutionality

action with the Constitutional Chamber of the Supreme Court, which found partial
merits in the action. The decision established that the type of work was part of an
exceptional work regime, and thus the working conditions and the work hours
required of the substitute aunts were not in violation of the law. The Chamber further
decided that this type of work day was necessary for the proper development of the
minors, who need continuous daily care. It also determined that the work day should
be 12 hours instead of 24, which had the effect of making the contested legal
provision unconstitutional, and it granted the right to higher wages for the additional
hours in the working day, during which the substitute aunts had to be available. The
petitioners further -alleged that, despite the Constitutional Chamber’s decision, the
substitute aunts were still instructed to maintain the working schedule of eleven
consecutive days, with a working day that in fact extended to 24 hours, from Monday
to Sunday. They stated that, given this situation, the Employees Union of PANI filed

8 Supranote 17. )

ysememeramer Alrl. des aro Uc U

a second unconstitutionality petition. The Constitutional Chamber declared that there
was no infringement of the fundamental rights of the substitute aunts, since the
established twelve hour working day was being observed, and that their work day was

" being recognized, as was their availability and stay at the workplace, by payment of
. the appropriate wages. ' ,

The State insisted that the petitioner was not a party to either of these two
proceedings, and furthermore, the petition lodged with the Commission did not
indicate at any point that Mrs. Tellez was a party to any of these proceedings. The
State maintained that although the judgments of the Constitutional Chamber of the
Supreme Court have an erga omnes effect, some of the rights claimed by the
petitioner were not examined in the amparo action the Commission accepted the
petitioners” claim that the amparo action was brought by the Employees’ Union of the
Patronato Nacional de la Infancia, and in procuring any type of improvement in_
working conditionis for the group of persons employed as substitute aunts by PANI;
thus represented the interests of Ms. Tellez within Costa Rica. The IACHR has
consistently held the importance of granting standing to labour unions to represent the
interests of unionized workers in courts. In cases such as this one, where civil and
political rights are intertwined with economiic, social and cultural rights, and where
multiple persons are affected by the same situation, the Commission has insisted that
there should be adequate mechanisms for judicial protection to guarantee collective
li’cigation.81 '

The Commission rejected the State contention that the petition was
inadmissible because it did not characterize a violation of the principle of equality and

- non-discrimination by gender. According to the State the “substitute aunts program”

was an exceptional regime, established by law, especially due to the fact that these
workers play a role of the utmost importance for the benefit of minors in a vulnerable
situation. The differences with other labour regimes were reasonable and objective,
the end pursued was a legitimate purpose and there was a payment for the hours of
availability that met the requirements of rationality. The Commission, to the contrary,
accepted the idea that a “violation of [a]rticle 24 of the [Convention] [...] could be -
established if it were proven that the workload to which Mrs. Tellez Blanco is subject

has a disproportionate impact on women, since only women occupy the ‘[alunt’

, positioris.”82 It appears that the Commission opened the possibility of finding
. violations of the equal protection clause only by establishing a disproportionate

impact on women, without requiring that the impact be negative or assessing whether
there could be reasonable explanations for those differences. The dissenting
Commissioners rejected this idea of finding potential violations of article 24 in
abstract. They argued that if Ms. Téllez was a victim of discrimination based on the
exclusive contracting of women for the position of surrogate aunt, then men would be

possible victims of exclusion by not being permitted access to employment of this

81 Qee OAS, Inter-American Commission on Human Rights, Access to justice as a guarantee of

economic, social and cultural rights: a review of the standards adopted by the Inter-American system
of human rights, OR OEA/Ser.L/V/IL129 (2007).

8 Elena Téllez Blanco, supra note 17 at para 62.
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type; however, t’his would not constitute the basis for a discrimination claim in the
case of Ms. Tell_eg. To the extent that the petitioners argued instead that the
employment conditions and work hours of Ms. Téllez and other surrogate aunts

constituted a discriminatory treatment against them in comparison to men, the

dissenting Comm.iss.ioners maintained that the petitioners had not alleged facts that
would show, statistically or otherwise, such a difference in treatment between men

and women in sufficiently comparable situations. The dissenting Commissioners did »

“not make the connegtion ‘between the two arguments made by the petitioners, that
only women were })elng hired to an exceptional and harsh labour regime, nor did they
explain why that situation could not be analyzed as a disproportionate impact case.

The Commission also accepted with a strong dissent of three members that
the fac?s c.:ould constitute a violation of the right to physical integrity. The dissentirig
Commmsxoners understood that the scope of article 5 of the Convention® was not
intended to govern ordinary labour relations or to impose specific standards on States

with respect to employment conditions and working hours in the framework of labour

contracts, whether in the public or the private sector. The minority understood that

there exist international standards on such issues and a system for their international '

supervision, p4artic’u1ar1y in the framework * of ‘the = International Labour
Organization.” In their opinion, they did not address why they could not use these
ILQ standafd.s to interpret article S, as does the Inter-American system with their
agreemept3 in many other areas. Nevertheless the dissenting Commissioners accepted
tl}e p9ss1b11ity of the application of article 5 to labour conditions.in certain special
situations — for example, in situations where specific, extreme working conditions that
h_arm a person’s physical, psychological, or moral integrity were coupled with
circumstances that made the employment relationship a form of, or analogous to

involuntary servitude. In the case presented here, however, the petitioners had noi
all.egefl any facts that present such special circumstances. It is not clear why, for the
minority, this type of extreme labour conditions would not qualify as a violyation of

" article 6 that bans involuntary servitude and forced or compul 1 '
aficle o . pulsory labour, rather than

The Commission declared the petition inadmissible under article 7 of the
Convention of Belem do Para® without giving much explanation. It is not clear why
the gllegation that the labour regime had a disproportionate impact on women did not
qualify as a potential violation of the Belem do Para Convention.®® 1t is important to
re?cal! t.hat‘ the Convention®’ establishes the right of women to live without
d%scm‘mnatlon and that in this case, the Commission admitted that there could be a
violation of the principle of non-discrimination. In both the Marcia Barbosa de Souza
and Karina Montenegro et al. cases summarized earlier, the JACHR specifically

admitted Belem do Para Convention® claims for facts “affecting disproportionably
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Supra note 3. .
Elena Téllez Blanco, supra note 17,
Supranote 4. -

8 Ibid.

8 Ibid.
¥ Ibid.
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_ women as a group.”® It is hard to reconcile these three apparent contradictory

approaches to the Belem do Para Convention.”

IL. La Cour interaméricaine des droits de ’homme en 2007

En 2007, la Cour interaméricaine des droits de I’homme a rendu douze
décisions dans le cadre d’affaires contentieuses’’, dont deux décisions portant sur
P’interprétation de décisions pa»ssées92 . La Cour a également adopté 33 résolutions de
suivi. de mise -en ceuvre de jugements rendus antérieurement’, de méme que 36

_ résolutions de mesures provisoires (rendues par la Cour ou son Président)™. La

présente section portera plus particuliérement sur cinq décisions traitant d’un théme
d’importance capitale pour ’hémisphére, & savoir la protection du droit 4 la vie et la
protection judiciaire s’y rapportant, dans trois contextes plus spécifiques, a savoir
ceux de la lutte contre I’impunité, de la fourniture de soins de santé et de I’application
dela peine de mort”,

8 Marcia Barbosa De Souza, supra note 74 au pasa. 51.

% Ibid. :

%1 Voir généralement OEA, Cour interaméricaine des droits de I’homme, Annual Report of the Inter-
American Court of Human * Rights: 2007, OEA/Ser.L/V/IL130 (2007), en ligne: OFA
<http://www.corteidh.or.cr/docs/informes/Inf%ZOanua%202007%201NG,pdf>. Pour accéder  aux
décisions de la CIDH, voir en ligne : OEA <http://www.corteidh.or.cr/casos.cfm>. ‘

% (Ces décisions sont : Affaire des employés renvoyés du Congrés (Aguado — Alfaro et al) (Pérou)
(2007), Inter-Am. Ct. HR. (Sér. C) n° 174, Annual Report of the Inter-American Court of Human
‘Rights : 2008, OEA/Ser.L/V/I1.134 (2009); Affaire La Cantuta (Pérow) (2007), Inter-Am. Ct. HR.
(Sér. C) n° 173, Annual Report of the Inter-American Court of Human Rights: 2008,
OEA/Ser.L/V/I1.134 (2009). Ce dernier jugement est abordé plus amplement dans Bernard Duhaime et
Ariel E. Dulitzky, « Chronique de la jurisprudence du systéme interaméricain en 2006 » (2006) 19 :2
R.Q.D.1 331 alap. 354. : .

9 Voir OFA, Cour interaméricaine des droits de ’homme, « Jurisprudence monitoring compliance with
judgments », en ligne : Inter-American Court of Human Rights <http://www.corteidh.or.cr/super
vision.cfm>. )

* Voir OEA, Cour interaméricaine des droits de ’homme, « Jurisprudence provisional measures », en
ligne : Inter-American Court of Human Rights <http://www.corteidh.or.cr/medidas.cfm>.

%  Le présent article ne traite pas des affaires suivantes : Affaire Zambrano-Vélez (Equateur) (2007),

Inter-Am. Ct. H.R. (Sér. C) n® 166, portant entre autres sur les états d’exception et la suspension de
droits, de I’ Affaire Bueno-Alves (Argentine) (2007), Inter-Am. Ct. H.R. (Sér. C) n° 164, Annual Report
of the Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/I1.130 (2007) (sur I’interdiction de
la torture); Affaire Cantoral-Huamani et Garcia-Santa Cruz (Pérow) (2007), Inter-Am. Ct. HR. (Sér.
C), n° 167, Annual Report of the Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/I1.130
(2007) (sur la liberté d’association); 4ffaire Chaparro Alvarez y Lapo Iiiguez (Equateur) (2007), Inter-
Am. Ct. HR. (Sér. C) n® 170, Annual Report of the Inter-American Court of Human Rights : 2007,
OEA/Ser.L/V/IL130 (2007) (sur le droit a la propriété). Ces décisions ont cependant fait I’objet de
Farticle de Claudio Nash R. et Claudia Sarmiento R., « Resefia de la Jurisprudencia de la Corte
Interamericana de Derechos Humanos (2007) » (2008) 4 Anuario de Derechos Humanos, en ligne :
<hitp://www.anuariocdh.uchile.ci>. Le présent article ne traitera pas nou plus de I'dffaire du peuple
Saramaka (Suriname) (2007), Inter-Am. Ct. HR. (Sér. C) n° 172, Annual Report of the Inter-American
Court of Human Rights : 2007, OEA/Ser.L/V/IL.130 (2007).
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. Affaire du massacre de La Rochela (i Colombie)96 '

La Cour eut a se prononcer relativement au massacre commis en 1989 dans
le district de La Rochela, en Colombie, contre plusieurs magistrafs chargés d’enquéter
les circonstances entourant un massacre faisant ’objet d’une autre décision de cette
méme Cour, soit I’Affaire des dix-neuf marchands® . 1’Etat reconnut d’emblée que
ces magistrats avaient ét€ arrétés et exécutés par des paramilitaires colombiens; il
reconnut également partiellement sa responsabilité & I’égard de certaines des
violations alléguées par la Commission et les représentants des victimes. '

Tout comme dans I’ Affaire des dix-neuf marchands, la Cour reconnut que les
faits avaient eu lieu dans un contexte de paramilitarisme d’Etat et que la Colombie

devait étre tenue responsable de I’existence de ce contexte propice aux violations des

droits de la personne. La Cour considéra entre autres que 1’Etat avait contribué de
fagon active a la. création de ce contexte, par 1’adoption de lois établissant et
_autorisant les activités de tels groupes’®. Elle considéra également qu’il n’avait pas
‘adopté de mesures pour protéger la population civile contre les risques inhérents a
. Dexistence de ce contexte. La Cour ajouta que, dans ce cadre, de nombreuses
violations étaient spécifiquement orchestrées contre des juges et des magistrats, ce qui
avait eu pour conséquence d’intimider et de décourager ceux-ci de remplir
diligemment leurs fonctions.

Tout comme dans ’affaire précitée, la Cour réitéra la responsabilité de I’Btat -

pour les violations commises par des membres des forces paramilitaires. agissant avec
I’appui, ’acquiescence, la participation ou la coopération des forces de sécurité
étatiques™. Plus spécifiquement, la Cour conclut que I*opération paramilitaire de La
Rochela visant & arréter les magistrats, 4 détruire leurs- documents et & les exécuter
sommairement, avait ét¢ planifiée conjointement avec certains membres des forces
armées colombiennes, ce que I’Etat avait d’ailleurs-reconnu. Il fut également établi
que ces groupes paramilitaires patrouillaient le secteur conjointement avec certains
membres des forces armées, utilisaient leurs bases, leurs armes et leurs véhicules.

Enfin, il fut établi que les paramilitaires avaient spécifiquement ciblé les
victimes, en raison de leur participation dans ’enquéte de I’Affaire des dix-neuf
marchands, les ayant interrogées a ce sujet avant de les abattre. La Cour conclut que
’Etat avait ainsi violé le droit a la liberts, le droit & la vie et le droit 4 I’intégrité
physique des victimes'®. :

% Affaire du massacre de La Rochela (Colombie) (2007), Inter-Am. Ct. H.R. (Sér. C) n° 163, Ahnua‘l

Report of the Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/11.130 (2007).
Affaire des dix-neuf marchands (Colombie) (2004), Inter-Am. Ct. H.R. (Sér. C) n° 109, Annual Report
of the Inter-American Court of Human Rights:2004, OEA/Ser,L/V/IIL65/Doc. L.
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seraient formés par les forces armées, recevraient des ordres de celles-ci et participeraient
conjointement a leurs opérations. ]

Sur le sujet plus large de 1’imputabilité, voir Dinah Shelton, « Private Violence, Public Wrongs and the
Responsibility of States » (1989-90) 13 Fordham Int’i L. J. 1.

1 Supranote 3, art. 4-5, 7. , R

9

Diverses lois adoptées dans les années 1960 autorisaient en effet la création et ’armement de groupes- V
d’autodéfense, plus tard appelés paramilitaires. Ces lois prévoyaient, entre autres, que ces groupes -
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1l est particuliérement intéressant de constater que I’Etat fut non seulement
considéré comme étant responsable de la violation du droit a la vie des magistrats
exécutés, mais également des survivants, étant donné la magnitude du massacre et -
considérant que les responsables de I’opération avaient I’intention et I’objectif de tuer
tous les magistrats présentslm. La Cour interaméricaine conclut que les survivants
n’avaient échappé a la mort que de fagon fortuite et avaient donc subi, eux aussi, une

. violation de leur droit & la vie. Ce faisant, la Cour adopta une approche semblable &

celle de la Cour européenne des droits de 'homme dans les affaires Acar et al. c.

. . Y 2
Turquie et Makaratzis c. Gréce'™.

L’Etat fut également tenu responsable de la violation du droit & I'intégrité de
toutes les victimes en raison de I’angoisse subie lors de I’arrestation, dans lattente de
leur exécution inévitable. Il en fut de méme pour les survivants qui subirent de
nombreuses blessures lors du massacre, qui assistérent & I’exécution de leurs

‘collegues et qui s’attendaient ensuite & recevoir un coup de grace. Il est décevant de

constater cependant que la Cour qualifia ces violations d’atteintes a I’intégrité
personnelle des victimes, sans spécifier si elles constituaient des actes de torture au
sens de la Convention'®.

La Cour considéra enfin que la Colombie avait violé le droit aux garanties

- judiciaires et & la protection judiciaire des victimes considérant les retards

considérables dans I’enquéte relative au massacre, le manque de protection efficace
des victimes malgré les plaintes existant & leur endroit, ’assassinat de témoins clefs,

“1es retards dans I’exécution des ordres de capture, etc. Par ailleurs, notant que 1’affaire

avait été instruite en partie dans le cadre de ’application de la loi dite de « Justice et
Paix »'®, traitant de la démobilisation, de la réinsertion et de la sanction de
paramilitaires, la Cour, sans se prononcer sur la conformité de cette loi avec la
Convention'®, formula, 4 la demande des parties, diverses recommandations relatives
a I’application de cette loi. Elle rappela de fagon générale qu’en appliquant cette loi,
I’Etat se devait de respecter et garantir le droit a Ia protection judiciaire des victimes
d’actes commis par les. paramilitaires, qu’il devait assurer des enquétes rapides et

“efficaces & cet égard et qu’il devait imposer, par la voie de processus judiciaires, des

sanctions proportionnelles & la nature des actes commis en accord avec des-objectifs
clairs et compatibles avec la Convention. Bien que ces recommandations constituent

101 Plus particuliérement, les assaillants avaient exécuté 1’opération méthodiquement, attachant les

victimes et les enfermant dans des véhicules, s’assurant ainsi qu’elles ne pourraient échapper aux
coups de feu. De plus, les paramilitaires avaient ensuite « achevé » les blessés d’un coup de gréice et
n’étaient partis qu’aprés s’étre assurés d’avoir tué tous les magistrats. )
92 fgear et al. c. Turquie, n° 36088/97 et 38417/97, [2005] C.E.D.H., en ligne : Cour européenne des
droits de I’homme <http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentld=774363
&portal=bkm&source?cxtemalbydocnumber&tableﬁF69A27FD8FB86 142BF01C1166DEA398649>,
au para. 77 ; Makaratzis c. Gréce, n° 50385/99, [2004] XI C.E.D.H. aux para. 51- 55.
La Cour aurait pu, selon nous, qualifier les actes perpétrés directement contre les magistrats comme
des actes de torture. Voir par exemple 4 ce sujet Peter Kooijmans, Special Rapporteur, Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment, ESCOR , 42nd Sess., UN Doc.
E/CN.4/1986/15 (1985). ‘
14 | ey de justicia y paz de 2005, diario oficial 45.980, Oficina Alto Comisionado para la Paz.
195 Supranote 3., . .

103
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un obiter dictum, il aurait été souhaitable que la Cour précise plus avant sa réflexion &
ce sujet. Rappelons a cet égard que certaines de ces recommandations avaient été
formulées par la Commission dans le cadre de rapports trés détaillés portant sur ce

processus de’démobilisation'%, ’

- Affaire Escué-Zapata (Colombie)'”’

Une affaire similaire fut soumise & la Cour relativement & ’enlévement et
I'exécution d’un chef autochtone colombien par des membres des forces armées
colombiennes en 1988. L’Etat reconnut en partie sa responsabilité pour la violation du
droit 4 la vie et a I'intégrité de la victime, mais refusa d’admettre que cette violation
s’inscrivait dans un contexte de persécution visant certains peuples autochtones
colombiens. '

- De toute évidence, une telle reconnaissance aurait pu avoir d’importantes
conséquences a d’autres égards ou dans d’autres contextes judiciaires. En effet, elle
aurait pu par exemple servir de fondement contextuel a des allégations de crimes
contre 1’humanité ou de génocide'® pouvant é&tre portées devant une instance
habilitée a recevoir ce type d’affaires. De méme, une telle reconnaissance aurait pu
sous-entendre, selon nous, une atteinte a la Convention 169 de I’OIT concernant les
peuples indigénes et tribaux dans les pays indépendants’®. En effet, il serait
raisonnable de conclure que des attaques perpétrées contre des dirigeants autochtones
puissent constituer une violation au droit de ces peuples d’avoir des. institutions et
d’exercer leurs droits, tel que le garantit cet instrument (art. 4 et suivants), de la méme
maniére que des attaques dirigées contre des journalistes ou des chefs syndicaux
puissent constituer des violations du droit a la liberté d’expression ou a la liberté
d’association, ce qui a été reconnu & maintes reprises par -les instances

interaméricaines se pronongant sur la- Convention américaine. La Commission a

souvent considéré, en effet, que ce type de crimes perpétrés contre des

¢ Voir 4 cé sujet OEA, Commission interaméricaine des droits de P'horame, Repoit on the
" Demobilization Process in Colombia 2004, Doc. off. OEA/Ser.L/V/I1.120/Doc. 60 (2004), en ligne :
Commission interaméricaine des droits de I’homme <http://www.cidh.org/countryrep/ColombiaO4eng/

toc.htm>; Commission interaméricaine des droits de ’homme, Report on the Implementation of the

Justice and Peace Law: Initial Stages in the Demobilization of the AUC and First Judicial
Proceedings, Doc. off. OEA/Ser.L/V/II/Doc. 3 (2007), en ligne : Commission interaméricaine des
droits de I’homme <http://www.cidh.org/pdf%20files/I11%20Informe%20proceso%20desmovilizacion
%20Colombia%20rev%2017%20ENG.pdf>. Voir aussi Bernard Duhaime, « Commission
interaméricaine des Droits de I’Homme en 2005 : enjeux » (2005) 1 Asymétries, analyses de ’actualité
“internationale 138. :

Affaire Escué-Zapata (Colombie) (2007), Intet-Am. Ct. H.R. (Sér. C) n° 165, Annual Report of the
Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/IL130 (2007).

En effet, la persécution de groupes ethniques peut constituer un crime contre I’humanité si cet acte est
commis dans le cadre d’une atiaque massive et systématique contre la population civile. De méme, des
atteintes 4 la vie ou & I'intégrité physique de membres de certains groupes ethniques, commises avec
'intention de détruire totalement ou en partie ce groupe, peuvent étre constitutives du crime de
génocide. : .

Convention révisée de I'OIT (n° 169) concernant les peuples indigénes et tribaux dans les pays
indépendants, 27 juin-1989, 1650 R.T.N.U. 383 (entrée en vigueur : 5 septembre 1991).
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communicateurs sociaux, de méme que I’impunité subséquente, pouvaient avoir un
effet dissuasif (chilling effect) sur eux et ainsi compromettre leur capacité a
poursuivre leurs activités de défense des droits de la personne, de promotion des
droits des travailleurs, ou d’expression publique'". '

Or, dans la présente affaire, une preuve considérable fut admise par la Cour
relativement & P’exécution de nombreux dirigeants autochtones depuis le milieu des
années 1970 et a la situation de vulnérabilité de ces peuples en Colombie, basée entre
autres sur de nombreux rapports de la Commission et du Rapporteur spécial sur les
populations autochtones des Nations unies.

La Cour rejeta cependant, faute de preuve spécifique, I’argument de la
Commission & I'effet que ’enlévement et 1’assassinat de la victime était directement

-en lien avec ’exercice de ses fonctions de dirigeant autochtone. En effet, la Cour

considéra que les membres des forces armées avaient peut-étre éliminé la victime
parce qu’ils la soupgonnaient d’appartenir a la guérilla tout simplement. La Cour

“semble également avoir considéré la théorie selon laquelle les soldats auraient pu

avoir opéré illégalement pour le compte d’une famille voisine avec laquelle la victime
était en conflit dans le cadre d’une dispute fonciére. Il est regrettable de constater
qu’il fut impossible de clarifier les motifs précis expliquant 1’attaque contre la
victime, en raison de P’inefficacité des enquétes qui suivirent la tragédie, ce qui,
rappelons-le, constitue une violation du droit & la protection judiciaire et engageait la
responsabilité de I’Etat.

Bien’ que la Cour conclut effectivement, de ce fait, & une violation du droit

‘aux garanties judiciaires et 4 la protection judiciaire de la victime, et bien qu’elle

considéra que la faiblesse du processus judicaire subséquent n’avait pas permis
d’élucider les circonstances entourant la disparition et le meurtre de la victime'', elle
n’en déduit cependant pas que cette omission, et I’impunité en résultant, aient pu
contribuer & entretenir la situation sérieuse de violations des droits humains affligeant
les peuples autochtones dans la région de la Colombie o les faits étaient reportés,
situation que la Cour avait par ailleurs considérée comme prouvée en I’instance’'”.
N’aurait-on pas pu conclure que cette omission et I'impunité en résultant
occasionnaient un effet dissuasif (chilling effect) sur les dirigeants autochtones,

limitant ainsi la capacité des peuples autochtones & exercer certains leurs droits
garantis par le droit international'*? - -

119 Yoir & ce sujet OEA, Commission interaméricaine des droits de ’homme, Rapport sur la situation des

défenseurs des droits de I’homme dans les Amériques, Doc off. OEA/Ser.L/V/11.124/Doc. 5, rev. 1
(2006) aux para. 52 et s., 122 et s, en ligne : Commission interaméricaine des droits de I’homme
<http://www.cidh.org/pdf%20files/DEFENDERS%20FRENCH%20COMPLETE.pdf>.

UL Ibid. aux para. 63, 109. '

Y2 Ibid. au para. 64.

13 yoir d’une fagon similaire Victor Manuel Oropeza c¢. Mexico (1999), Inter-Am. Comm. H.R. n°
130/99," Annual - Report of the Inter-American Commission on Human " Rights: 1999,
OEA/Ser.L/V/IL.106/Doc. 6, rev; Hector Felix Miranda ¢. Mexico (1999) Inter-Am. Comm. H.R. n°
50/99, Annual Report of the Inter-American Commission on Human Rights: 1998,
OEA/Ser.L/V/IL.102/Doc. 6, rev. ’ /
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Affaire Garcia-Prieto (Salvador)'"

Dans le cadre de I’affaire Garcia-Prieto relative 2 la lutte contre I’ impunité,
la Cour ne put se prononcer sur une partie des faits allégués, soit I’enlévement et le
meurtre de la victime, puisque ces événements avaient eu lieu avant que 1’ Etat du
Salvador ait reconnu la compétence obligatoire de la Cour interaméricaine'"®. Celle-ci
se pencha cependant sur tous les faits subséquents & cette reconnaissance.

A1n51 I’Etat fut tenu responsable des retards et de ’inefficacité de I’enquéte
Judiciaire relative a la tragédie, en contravention du droit aux garanties judiciaires et &
la protection judiciaire de la victime et de ses ayants droits. Plus spécifiquement, la
Cour réitéra I’obligation qu’ont les agents de I’Etat de collaborer avec les instances
judiciaires chargées d’enquetes relatives a des allégations de violations des droits de
la personne.

Dans Paffaire en I’instance, le ministére de la Défense n’avait pas autorisé
’accés & certains documents aux magistrats compétents. Par ailleurs, la Cour
considéra que ’inefficacité des enquétes relatives aux menaces proférées contre les

membres de la famille de la victime avait également constitué une v1olat10n de leur

droital’ 1ntegr1te de la personne.

Cette décision, dont les faits sont tristement semblables a ceux de plusieurs’

autres affaires soumises & la Commission et la Cour interaméricaines, illustre les
particularités des phénoménes d’insécurité et d’impunité qui ont: marqué plusieurs
Etats d’ Amérique centrale an milieu des années 1990 dans le contexte de la difficile
transition de la guerre civile a la paix et la reconcﬂlatlon e,

Affaire Alban-Cornejo (155,'quateur)1 17

Dans I’affaire Albdn-Cornejo, la Cour eut a se prononcer sur ’amplitude des’

»obhgatlons des Etats dans le contexte d’allégations de négligence médicale. Les
representants de la victime prétendaient que celle-ci était dece_dee des suites d’une

4 Affaire Garcia-Prieto (Salvador) (2007) Inter-Am. Ct. H.R. (Sér. C) n° 168, Annual Report of the
Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/IL.130 (2007).

En effet, celle-ci refuse généralement de se prononcer relativement & des faits antérieurs 4 la date de
reconnaissance, par 1’Etat concemé, de la compétence obligatoire de la Cour. Voir 4 ce sujet Affaire
des enfants Yean et Boscio (République Dominicaine) (2005), Inter-Am. Ct. H.R. (Sér. C) n° 130, au
para. 105, Annual Report of the Inter-American’ Court of Human Rights : 2007, OEA/Ser.L/V/IL130
(2007); Affaire Caesar (Trinité et Tobago) (2005), Inter-Am. Ct. H.R. (Sér. C) n° 123, au para. 10,
Annual Report of the Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/IL130 (2007);
Affaire des soeurs Serrano Cruz (Salvador) (2004), Inter-Am. Ct. HL.R. (Sér. C) n° 118, au para. 66,
. OEA/Ser.L/V/IL65/Doc. I. Notons cependant que la pratique de la Cour 4 cet égard est irréguliére,
voir & ce sujet Duhaime et Dulitzky, supra note 92-4 la p 353, a propos de I’Affaire Almonacid-
Arellano et al. (Chili) (2006), Inter-Am. Ct. H.R. (Sér. C) n° 154, Annual Report of the Inter-American
Court of Human Rights : 2007, OEA/Ser.L/V/IL130 (2007).

Voir a ce sujet Due Process of Law Foundation, Victims Unsilenced: The Inter-American Human
Rights System and Transitional Justice in Latin America, 2007, en ligne: Due Process of Law
Foundation <http://www.dplf.org/uploads/1 190403828 pdf>.

Affaire Albdn-Cornejo (Equateur) (2007), Inter-Am.-Ct. H.R. (Sér. C) n° 171, Annual Report of the
Inter-American Court of Human Rights : 2007, OEA/Scr L/V1.130 (2007).
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injection excessive de morphine alors qu’elle était traitée dans un hopital privé. Bien
que la Cour refusa de conclure que la mort de la victime pouvait étre directement
attribuable & I’Btat faute de preuve a cet effet, elle établit cependant que les efforts de
celui-ci pour enquéter et sanctionner les personnes responsables de la tragédie étaient

" insuffisants et constituaient une violation du droit & un procés équitable et a la

protection judiciaire. Pour ce faire, la Cour considéra entre autres les délais encourus,
de méme que le manque de diligence de I’ Etat afin d’assurer la présence des suspects
lors de 1’enquéte criminelle, ce que I’agent équatorien avait déja reconnu lors de
I’audience tenue a la Cour interaméricaine.

Sans conclure explicitement & une violation de la part de I’Etat a cet effet la
Cour précisa cependant que les Etats ont ’obligation d’établir une gestion adéquate
des dossiers médicaux, de méme que leur accés pour les patients concernés, dans le
tespect du droit a la vie privée. Elle rappela également le rdle impoyte'mt devar}t étre
joué par les ordres professionnels médicaux pour assurer la qualité des soins et
sanctionner les medecms négligents. La Cour réitéra ses propos relatifs a I’obligation
générale qu’ont les Etats de réglementer et superviser les soins médicaux offerts dans
les établissements tant publics que privés, tel qu’stabli dans Paffaire Ximenes-Lopes
(Brésil)''®. Elle précisa cependant que les Etats n’ont pas I’obligation de légiférer
pour faire de la négligence medicale un crime spécifique en droit interne. Selon la
Cour,

it is the duty of the State to decide the best way to respond, in this area, to
the needs for punishment, since there is no binding agreen?ent on the
formulation of the description as in other cases in which essential elements
of the criniinal description, including the accuracy of autonomous
descriptions, have been provided for in mternatzonal instruments, for
example, genocide, torture, forced disappearance, etc.!

: II est troublant cepéndant de constater que la Cour choisit, en I’instance, de
ne pas se prononcer explicitement quant & la législation équatorienne et son
adéquation avec la Convention'®, tel que le requiert I’article 2 de cet instrument, et
ce, nonobstant la reconnaissance expresse de responsabilité de I’ Etat & cet égard. La
Cour se contenta de prendre note de I’engagement de I’Equateur de réviser sa
législation pénale en vigueur relative a la négligence médicale et d’y aJ’outer une
precmon suffisante pour assurer une saine administration de la justice. N’ayant pas
conclu & une violation de la Convention'”' de la part de I Ftat, il sera intéressant de
voir si la Cour évaluera, dans le cadre du processus subséquent de supervision de son

U8 4ffaire Ximenes-Lopes (Brésil) (2006), Inter-Am. Ct. H.R. (Sér. C) n° 149, Annyal Report ?f the Inter-
American Court of Human Rights : 2007, OEA/Ser.L/V/I1.127 (2007); Duhaime et Dulitzky, supra
© note 92 4 lap. 349.
19 4ffuire Albdn-Cornejo, supra note 117 au para. 136.
120 Ce constat est d’autant plus troublant considérant, selon les propres dires de la Cour interaméricaine,
I’obligation qu’ont désormais les tribunaux nationaux de procéder & ce type d’évaluation. Voir a ce
sujet Duhaime et Dulitzky, supra note 92 aux pp. 354-56.

' Supranote 3.
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Jugement, les mesures législatives adoptées par I’Equateur pour se conformer & cet
énoncé de principes. ’

Affaire Boyce et al. (Barbades)'>

Dans P’affaire Boyce et al., premiére décision de la Cour relative 4 1’Etat des
Barbades, la Commission et les plaignants alléguaient que celui-ci avait violé les
droits a la vie, a Pintégrité physique et & un procés équitable des victimes en raison
des conditions de détention de celles-ci et de leur condamnation 2 la peine capitale.
La Cour conclut que cette peine contrevenait a 1’article 4 de la Convention'®,
puisqu’elle résultait de I"application d’une loi prévoyant automatiquement la peine de
mort en cas de condamnation pour meurtre. Selon la Cour, bien que la peine de mort
ne soit pas en soi incompatible avec le droit 4 la vie dans les Etats ot elle n’est pas
encore abolie, son application automatique pour certains crimes ne permettait pas de
réserver exclusivement cette sanction pour les crimes les plus graves, puisqu’elle ne
faisait aucune distinction entre les types de meurtres, rendant impossible toute
individualisation du processus de condamnation, et puisqu’elle ne permettait pas de
prendre en compte d’autres facteurs, tel que I’exige la Convention, conformément 2 la
Jurisprudence constante des instances interaméricaines sur le sujet'*,

Il convient de mentionner que, dans le cadre de plusieurs affaires
individuelles, la Commission avait déja statué sur 1’incompatibilité de ce type de loi
avec le droit interaméricain'®. Une audience thématique de la CIDH avait d’ailleurs
porté spécifiquement sur ce sujet lors de la 116° période ordinaire de session en 2002,
dans le cadre de laquelle la Commission avait déja mis en garde I’Etat des Barbades

12 gffaire Boyce et al. (Barbades) (2007), Inter-Am. Ct. H. R. (Sér. C) n° 169, Annual Report of the Inter-

American Court of Human Rights : 2007, OEA/Ser.L/V/I1.130 (2007). 4
Supra note 3. ) : ’
Voir entre autres Richard J. Wilson « The United States' Position on the Death Penalty in the Inter-
American Human Rights System » (2001-2002) 1159 Santa Clara L. Rev. 42; Veronica Gomez, « The
Inter-American System: Recent Cases» (2001) 1 Human Rights Law Review 319. Voir aussi
Restrictions to the Death Penalty (Articles 4 (2) and 4 (4) of the American Convention on Human
Rights} (1983), Avis consultatif OC-3/83, Inter-Am. Ct. H. R. (Sér. A)n° 3, au para. 57, Annual Report
- of the Inter-American Court of Human Rights : 2007, OEA/Ser.L/V/IL61 (1983).
1% Voir par exemple Desmond McKenzie c. Jamaique, Andrew Downer et Alphonso Tracey ¢. Jamaique,
Carl Baker c. Jamaique, Dwight Fletcher c. Jamaique, Anthony Rose c. Jamaique (2000) Inter-Am.
Comm. H.R. n° 41/00, Annual Report of the Inter-American Commission on Human Rights: 2000,
OEA/Ser.L/V/IL.106/Doc. 6, rev; Paul Lallion c. Grenade (2002), Inter-Am. Comm. H. R. n° 55/02,
Annual Report of the Inter-American Commission on Human Rights: 2002, OEA/Ser.L/V/IL.117/Doc.
1, rev. 1; Benedict Jacob c. Grenade (2002), Inter-Am.- Comm. H, R. n° 56/02, Annual Report of the
Inter-American Commission on Human Rights: 2002, OEA/Ser.L/V/IL117/Doc. 1, rev. 1; Dave Sewell
¢. Jamaique (2002), Inter-Am. Comm. H. R.-n® 76/02, Annual Report of the Inter-American
Commission on Human Rights: 2002, OEA/Ser.L./V/IL.X17/Doc. 1.rev. 1.; Denton ditken c. Jamaique

(2002), Inter-Am. Comm. H. R. n° 58/02, Annual Report of the Inter-American Commission on Human
. Rights: 2002, OEA/Ser.L/V/IL117/Doc. 1, rev. 1. ‘
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L : - 126 3 . 111 : .
quant 4 1’incompatibilité de sa loi avec la_Convention ™, ce a quoi la délégation

Lol £ 127
gouvernementale s’était fermement opposée *.

I3 B . - 7 rd L ) r

Plus récemment, la Cour avait egz}leme.nt. statué spec.lﬁquem.ent su
Iillégalité de ce type de loi dans la célébre affaire Hilaire, Cons.tantme, B.enjar‘nziz et
al. ¢. Trinité-et-Tobago"®. Notons ici que cette derniére décision, premiére a;et.re?
rendue sur ce sujet spécifique par un tribunal international, a inspiré le Comité

_ judiciaire du Conseil privé britannique et le Comité des droits de I’homme des
Nations unies'®. Malgré ces avancées importantes et la tendance affirmée des Etats et
“des instances interaméricaines d’abolir progressivement la peine de mort dans les

Amériques”o, plusieurs Etats semblent déterminés 4 vouloir continuer son

. . - e« 131
application, bien souvent en contravention du droit interaméricain ™.

Dans un autre ordre d’idées, la Cour conclut que I’Etat des Barbades avai’_t
¢galement violé larticle 2 de la Convvenlion132 en n’ayant pas arn'encllgc’3 la loi
problématique pour la rendre conforme aux exigences de la- Conv-en,tzo;? . Il.est
intéressant de constater qu’en vertu de la Constitution des Barbades, il est 1mp0§s1ple
de modifier toute loi adoptée avant I’indépendance de I’Etat,.ce qui étal_t le cas ici et
ce qu’avait méme confirmé le Comité judiciaire du Conseil privé bntaqmque. La
Cour rappela cependant que les tribunaux des Barbades, le Conseil et maintenant la
Cour de Justice des Caraibes, avaient I’obligation d’évaluer non seulement‘la
constitutionnalité des lois, mais également leur compatibilité avec la Convention
américaine'®*. Cette approche n’est pas sans rappeler celle adoptée par la (égu_r de}ns
les affaires La Cantuta (Pérou)™ ‘et Almonacid-Arellano et al. (Chili)™ jugées
]’année précédente’’.

127 ffuopi:‘;[::zt:jjet OEA, Commission interaméricaine des droits de ’homme, Communiqué, n° 44/02, @5
~ octobré 2002), en ligne : Commission interaméricaine des droits de 1’homme <http://www.cidh.org/
unicados/English/2002/44.02.htm>. . o

128 S](j)"g;re Hilaire, Cgonstantine et Benjamin et al. (Trinité-et-Tobago) (2002), Ir.lt.er—Am. Ct. H.R. (Sér. C)
n° 94, aux para. 85-118; voir aussi Stéphane Bourgon, « Judgments., Decisions and. other Relevant
Materials Issued by International Courts and Other International Bodies on Human Rights ‘» (2003) 1
Journal of International Criminal Justice 245. o . o .

1 A propos de I’impact, au sein de ces diverses instances, de la jurisprudence interaméricaine relaftxve a
la peine de mort, voir généralement Brian D. Tittemore, « Tl_le Mandatory Death Pena}lty in the
Commonwealth Caribbean and the Inter-American Human Rights Sygtem: An Evolution in the
Development and Implementation of International Human Rights Protections » (2004-2005) 13 Wm.

ill Rts. J. 445. 3

130 iér{ovtI:le:ld la Convention américaine relative aux droits de I’homme t;.*aitant de l’alzolmon de- I_a
peine de mort, 8 juin 1990, O.A.S.T.S. n° 73, 29 LL.M. 1447 (entrée en vigueur : 28 aolt 1991); voir
aussi Restrictions to the Death Penalty, supra note 124 au para. 57. .

Bl Concernant les Etats de la Caraibe anglophone, voir Tittemore, supra note 129 4 la p. 516 et s.

Concernant les Etats-Unis, voir Wilson, supra note 124 3 lap. 1174 et s. i

Supra note 3.

13 Ibid. -

13 rbid : ) . . , ihe Infer-

35 gffaire La Cantuta (Péroy) (2006), Inter-Am. Ct. HR. (Sér. C) n° 162 Annual Report of the Inte
American Court of Human Rights : 2007, OEA/Ser.L/V/11.130 (2007).‘

B gffaire Almonacid-Arellano et al. (Chili), supra note 115.

137 Voir a ce sujet Duhaime et Dulitzky, supra note 92 aux pp. 354-56.

132
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La Cour se prononga enfin sur le droit 4 I’intégrité des détenus, considérant
que le fait .d’a\.foir enfermé les condamnés dans une cage métallique pendant trente
11}015 constituait un traitement inhumain. Elle conclut également que le simple fait
d avoir lu aux victimes les ordonnances judiciaires relatives A leur mise & mort, alors
méme que des recours interaméricains étaient toujours pendants — y compr’is des
o.rdonnances de mesures provisoires de la Cour — constituait' non seulement une
v¥olation du droit a I'intégrité de la personne, mais aussi une violation du droit & la
vie, nonobstant le fait que ces ordonnances n’aient jamais été eﬁ;écutées in concreto,

ce‘qui n’est pas sans rappeler le raisonnement adopté par la Cour dans I’Affaire du
madssacre de La Rochela analysée précédemment'*, ' :

B8 Supra note 96.

VINCENT CHETAIL, DIR., MONDIALISATION, MIGRATION ET
DROITS DE L’HOMME : LE DROIT INTERNATIONAL EN QUESTION,
: BRUXELLES, BRUYLANT, 2007

Par Luc D. K. Akakpo’ et
Anaclet Nzohabonayo™

Cet ouvrage de 728 pages est le fruit du programme international de
recherche Mondialisation, Migration et Droits de ’homme financé par le Réseau
universitaire international de Genéve'. 11 s’agit du deuxiéme volume (volet « droit »)
réalisé sous la direction de Vincent Chetail, aprés la publication du premier volume
consacré au volet « société »%. Le livre rassemble une vingtaine de contributions qui
explorent de nombreux aspects juridiques relatifs au phénoméne migratoire. Vincent
Chetail, I’éditeur de ce livre, est docteur en droit de ’Université de Paris II Panthéon-
Assas. 11 est membre du corps enseignant de I'Institut de hautes études internationales
de Genéve depuis 2003°.

" L’ouvrage est divisé en quatre parties. La premiére partie examine les
principes du droit international des migrations dans' ses dimensions historiques,
conceptuelles et normatives. La deuxieme partie aborde les enjeux. sécuritaires liés
aux migrations. La troisiéme partie est consacrée 4 la protection internationale des
travailleurs migrants et des réfugiés, alors que la derniére traite de la délicate question
de la détention et du renvoi des migrants. :

Le premier chapitre introduit le lecteur aux origines et & 1’évolution du droit
international des migrations. Le professeur Chetail identifie les fondements théoriques
du droit des migrations et soutient que «les Etats admettent les étrangers: non
seulement parce qu’ils le veulent (Sein) mais aussi parce qu’ils le doivent (Sollen) ».

Doctorant en droit (Université d’Ottawa), L.L.M. en droit international humanitaire (Université de
Genéve et Institut des hautes études internationales) et D.E.A en droit de la Chaire Unesco (Université
Nationale du Bénin). L’auteur peut étre joint aux adresses suivantes : <kakak043@uottawa.ca> ou
<luckoko@hotmail.com>. :

- Doctorant en droit (Université d’Ottawa), L.L.M. en droit des investissements (Université d’Ottawa) et
D.E.A en droit et politiques de I’environnement (Université de Lomé, Togo). L auteur peut &tre jointa
’adresse suivante : <nzohabon@yahoo.fr>. : : :

Le programme a eu lieu dans le cadre d’un partenariat entre la Faculté de psychologie et des sciences
de DPéducation de I’Université de Genéve (FPSE) et I’Institut universitaire de hautes études
internationales (IUHEI), avec la contribution de I’ Académie de droit international humanitaire et des
droits humains 4 Genéve, I'Institut d’études politiques et internationales de I"Université de Lausanne
(IEPT), le Bureau international du travail (BIT) et le Haut Commissariat des Nations Unies pour les
réfugiés (HCR).

Voir Marie-Claire Caloz-Tschopp et Pierre Dasen, dir., Mondialisation, migration et droits de
I’homme : un nouveau paradigme pour la recherche et la citoyenneté, vol. 1, Bruxelles, Bruylant,
2007.

Parmi ses ouvrages récents on peut citer : Vincent Chetail et Victor-Yves Ghebali, dir., Conflits,
sécurité et coopération, Bruxelles, Bruylant, 2007; Vincent.Chetail et Alex Aleinikoff, dir., Migration
and International Legal Norms, La Haye, T. M. C. Asser Press, 2003. :
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