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Here in this carload

I am Eve

with Abel my son

if you see my other son
Cain son of man

tell him that I'

I no longer remember if | was Abel or Cain?
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1. Dan Paas, Variaste Directions : THe SeLectep Poetry oF Dan Pacis (Stephen Mitchell trans., 1989).
2. Jorge Luis Borges, Génesis, IV, 8, in La Rosa Prorunpa (1975). (“Ya no recuerdo si fui
Abel o Cain”). All translations, unless otherwise noted, are mine. In this article | use
several quotes from Borges, given his (as well as my) attraction to the Cain and Abel
story. | do not claim that Borges was thinking about enforced disappearances when
he referred to the Bible. Nor do | make any judgment on his political views, includ-
ing an initial support to the dictatorship or publicly condemning enforced disappear-
ances years later. Alejandra Salinas, Political Philosophy in Borges: Fallibility, Liberal
Anarchism, and Civic Ethics, 72 Rev. PoL. 299 (2010); Annick Louis, El Autor Entre
Dictadura y Democracia, Fama Nacional e Internacional. El Caso de Jorge Luis Borges
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ABSTRACT

The story of Cain and Abel, connected to enforced disappearances and the
dictatorship has been used in Argentina by different stakeholders, many
times for opposite purposes and with completely antithetical meanings. The
Cain and Abel story is as complex as the story of enforced disappearances.
Unpacking enforced disappearances while considering the biblical story
allows for fresh readings of the binary approach to victims and perpetra-
tors, challenges the conception of bystanders, and questions the traditional
understanding of accountability limited to criminal responses. It also allows
for thinking critically about memory, the effectiveness of the international
response to enforced disappearances, and the inter-generational effect of
disappearances.

I. INTRODUCTION

During the Argentine dictatorship (1976-1983) Agustin Feced, a police chief,
declared that a “political subversive” could never be from Argentina “[he]
should not even be considered our brother . . . this conflict between us
cannot be likened to that between Cain and Abel.”* Argentine Military Vicar
Adolfo Tortolo justified the actions of the security forces in 1977 stating that
“Abel was murdered for giving God the best. Cain’s malevolence was unable
to tolerate his brother’s greatness of spirit and while Abel was sleeping the
sleep of the just in God’s arms, Cain bears the burden of his crime and lives
out his own death at every instant.”* A mother of a forcibly disappeared
person asserted that “not even the Bible mentions such a possibility [en-
forced disappearances] or its response to it . . . maybe the Cain-Abel case
when God asks: Where is your brother?”® During the dictatorship years, a
group of protestors met several times in front of the Argentine Embassy in
Washington, DC with a banner that read: “Cain, Cain, Where is your Brother
Abel?”® Author Gustavo Abrevaya wrote “Since Cain, someone denies his

(1973-1986), 14 Revista LetraL 17 (2015); Eduardo Anguita & Daniel Cecchini, Borges y
la Dictadura: del AlImuerzo con Videla a la Reunion con las Madres y la Condena a los
Militares en Tiempos de Sangre y Plomo, Inxrosat (July 13, 2019), https://www.infobae.
com/sociedad/2019/07/13/borges-y-la-dictadura-del-almuerzo-con-videla-a-la-reunion-
con-las-madres-y-la-condena-a-los-militares-en-tiempos-de-sangre-y-plomoy/.

3. Cited in MarGUERITE, FEmlowitz, A LexicON OF TERROR: ARGENTINA AND THE LEGACIES OF TORTURE,
27 (1998). For Agustin Feced’s participation in enforced disappearances cases and his
efforts to evade justice (including faking his own death), see Carios et Frape, EL Rosario
e Gawmierl v Fecep (2000), http://www.desaparecidos.org/nuncamas/web/investig/frade76/
frade76_00.htm.

4. Cited in Stephan Ruderer, Between Religion and Politics: The Military Clergy during the
Late Twentieth-Century Dictatorships in Argentina and Chile, 47 ). Latin Am. Stup. 463,
479 (2015).

5. Cited in Matipe Mecisovsky, CiRcLe OF Love over DEeatH: TESTIMONIES OF THE MOTHERS OF THE
PLaza DE Mavo 26-27 (Maria & Matthew Proser trans., 1st ed. 1997).

6. Gustavo Morello, Secularizacién y Derechos Humanos: Actores Catdlicos entre la
Dictadura Argentina (1976) y la Administracion Carter (1977 —1979), 47 Latin Am. Res.
Rev. 62, 73 (2012).
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crime. ... Cain shrugs his shoulders and affirms that he is not the guardian
of his brother. There is the first crime, the first disappeared person, the first
investigation and the first murderer who lies to the interrogator.”” American
Rabbi Marshall Meyer, in a sermon, told his congregation in Buenos Aires
“The Cain of the Argentine present also responds, ‘I do not know, | do not
know where the disappeared are.””®

Why do multiple actors, perpetrators, and victims alike use the Cain
and Abel story for different purposes and give it opposite meanings? The
biblical story helps, in my view, to bring a richer discussion and better
understanding of enforced disappearances which explains why, at least in
Argentina, repressors, priests, rabbis, activists, and poets have all invoked
it. As is well documented, the primary repressive tool used by the Argentine
dictatorship was the systemic practice of enforced disappearances.” However,
can we liken the biblical story of Cain and Abel to the practice of enforced
disappearances and the responses that the Argentinean society, state, and
international community gave to them? Can we assimilate the Cain and
Abel story to the use of a discourse demonizing the “internal enemy” that
enabled the disappearances?'®

Let us start by recalling the story of Cain and Abel (Genesis Ch.4):"

(v 3) And in process of time it came to pass, that Cain brought of the fruit of the
ground an offering unto HaShem. (v 4) And Abel, he also brought of the firstlings
of his flock and of the fat thereof. And HaShem had respect unto Abel and to his
offering; (v 5) but unto Cain and to his offering He had not respect. And Cain
was very wroth, and his countenance fell. (v 6) And HaShem said unto Cain:
“Why art thou wroth? and why is thy countenance fallen? (v 7) If thou doest
well, shall it not be lifted up? and if thou doest not well, sin coucheth at the
door; and unto thee is its desire, but thou mayest rule over it.” (v 8) And Cain
spoke unto Abel his brother. And it came to pass, when they were in the field,
that Cain rose up against Abel his brother, and slew him. (v 9) And HaShem
said unto Cain: “Where is Abel thy brother?” And he said: “I know not; am | my
brother’s keeper?” (v 10) And He said: “What hast thou done? the voice of thy
brother’s blood crieth unto Me from the ground. (v 11) And now cursed art thou

7. Gustavo Abrevaya, Un Juramento que Resulté ser Negro, Revista Kranear (2021), https://
kranear.com.ar/2021/01/22/un-juramento-que-resulto-ser-negro/. (“Desde Cain, alguien
desmiente su crimen. . . . Cain se encoge de hombros y afirma que él no es el guardian
de su hermano. Allf estan el primer crimen, el primer desaparecido, la primera inves-
tigacion y el primer asesino que miente al interrogador.”).

8. Rabbi Marshall Meyer, £/ informe de las Fuerzas Armadas es un Jilul Hashem (Profanacion
del Nombre de Dios) in Daniet Gotpman & HERNAN DoBRY, SER JUDIO EN LOS AROS SETENTA:
TestiMoNIOS DEL HORROR Y LA REsistenciA DURANTE LA Uttima Dictabura 170 (2014).

9. See Nunca Mas: THe ReporT OF THE ARGENTINE NATIONAL COMMISSION ON THE DisappeareD (1986)
[hereinafter Nunca Mas].

10. David Pion-Berlin, The National Security Doctrine, Military Threat Perception, and the
“Dirty war” in Argentina, 21 Comp. PoL. Stub. 382 (1988).

11. I will use the Jewish Virtual Library version of the Bible Electronic Edition, based on the
1917 Jewish Publication Society (JPS), https:/www.jewishvirtuallibrary.org/the-tanakh-
full-text.
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from the ground, which hath opened her mouth to receive thy brother’s blood
from thy hand. (v 12) When thou tillest the ground, it shall not henceforth yield
unto thee her strength; a fugitive and a wanderer shalt thou be in the earth.” (v
13) And Cain said unto HaShem: “My punishment is greater than | can bear.
(v 14) Behold, Thou hast driven me out this day from the face of the land; and
from Thy face shall | be hid; and I shall be a fugitive and a wanderer in the
earth; and it will come to pass, that whosoever findeth me will slay me.” (v 15)
And HaShem said unto him: “Therefore whosoever slayeth Cain, vengeance
shall be taken on him sevenfold.” And HaShem set a sign for Cain, lest any
finding him should smite him. (v 16) And Cain went out from the presence of
HaShem, and dwelt in the land of Nod, on the east of Eden. (v 17) And Cain
knew his wife; and she conceived, and bore Enoch; and he builded a city, and
called the name of the city after the name of his son Enoch.

The choice of this story may appear to some to be somewhat unusual.
It is difficult to see the connection between that narrative, which takes
place between two brothers, and enforced disappearances in Argentina.
However, in the story of Cain and Abel we have some of the same basic
contours of a disappearance and the struggle to find the proper response
to it. In particular, the Torah depicts far more than a mere quarrel between
brothers. The story of Cain and Abel holds profound lessons with regard to
the enforced disappearances.

Elie Wiesel questioned why Cain and Abel hold such an important place
in our collective memory. “Mean, ugly, immoral, oppressive—their story
disturbs and frightens. It haunted mankind then and still does, working its
way into our nightmares.”'? Rabbi Marshall Meyer, who was a human rights
champion while living in Argentina during the dictatorship, spoke about his
own nightmares provoked by the plight of the disappeared and their rela-
tives."> The indeterminate fate of a disappeared person keeps the relatives
and society in general trapped “in a confused nightmare of anxious hope
and denied sorrow.”'* The bad dream is even scarier if “looking around the
world, it appears that if all men are brothers, in the ruling model is Cain
and Abel.""

The Torah story of Cain and Abel has haunted me personally and pro-
fessionally. Alicia Irene “Moni” Naymark, age thirty-one, was kidnapped
on November 10, 1977, in Buenos Aires by a group of armed men who
identified themselves as members of state security forces.’ Since then, her

12. Elie Wiesel, Cain and Abel in the Bible, 14 BisLe Rev. 20 (1998).

13.  Marshall Meyer, Este es mi Testimonio: Tengo Pesadillas, in Mario SznapEr & LEONARDO
SenkmAN, EL Lecapo Der Autorimarismo: DerecHos HumaNos Y ANTISEMITISMO EN LA ARGENTINA
CONTEMPORANEA 359-64 (1st ed. 1995).

14.  JupitH ScHALANSKY, AN INvENTORY OF Losses 14 (Jackie Smith trans., 2020).

15.  Arthur Allen Leff, Unspeakable Ethics, Unnatural Law, Duke L.J. 1229, 1249 (1979).

16.  Alicia (Moni) Irene Naymark was born on November 2, 1945, in Concordia, Entre Rios
province, Argentina. On November 10, 1976, at thirty-one, Alicia was kidnapped from
the apartment that she shared with her friend Silvia Beatriz Gallina in Buenos Aires
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mother, my mother (Moni’s cousin), myself, and many more have been ask-
ing, “Where are you, Moni?” And “Where are the other 30,000 who were
disappeared by the Argentine state?” | have spent my life trying to find an
adequate answer to those and similarly excruciating questions: what is the
proper remedy for the disappearance? What is the appropriate punishment
for those who perpetrated the crime? What are the rights of the relatives

City. At around 6:00 p.m., three armed men dressed in civilian clothes, who claimed
to be members of the armed forces, announced themselves at the home of Moni and
Silvia and demanded that they accompany them. The day after the kidnapping, a man
who said he was an official of the Federal Police called Moni’s mother and told her not
to worry about Alicia’s arrest since it had been confirmed that she had no connection
with the activities they were investigating and that she would soon be released. From
that moment on, nothing more was heard from her. She apparently was detained at the
Garage Azopardo Clandestine Detention Center. Moni was a psychology student and
was divorced.

Moni’s case represents many of the advances and limitations in the fight against
enforced disappearances in Argentina and internationally. The National Commission on
Disappeared Persons included her case in its final report. Her mother received financial
reparations for her disappearance. Her name is included in the Memory Park, Monument
to the Victims of State Terrorism (Parque de la Memoria—Monumento a las Victimas del
Terrorismo de Estado). However, despite the impressive achievement in terms of justice
in Argentina, Moni has not been considered a “victim” in any judicial case. Currently,
Alicia’s disappearance is not being judicially investigated.

Internationally, Amnesty International was one of the first international organizations
to visit the country between November 6-15, 1976. In other words, Moni disappeared
during that visit on November 11. The capacity for mobilization and reaction was so fast
that the report of the visit gives an account of her disappearance. See ReporT oF AN AMNESTY
INTERNATIONAL MisSION TO ARGENTINA 6-15 Novemser 1976 (1977), https://www.amnesty.org/
en/documents/amr13/083/1977/en/. Her disappearance was reported to the International
Committee of the Red Cross, which transmitted it to the Government on September 5,
1978. On December 12, 1978, the United States Embassy in Buenos Aires, reported to
the State Department cases of disappearances including that of Moni. The UN Working
Group on Enforced or Involuntary Disappearances received the complaint regarding
Moni’s disappearance on March 5, 1979. The Inter-American Commission on Human
Rights has a case registered for Moni’s disappearance since 1977. However, there is no
final decision of any kind in this file.

Moni’s disappearance was also reflected in Israel and by Jewish Organizations. The
Israeli Inter-Ministerial Commission for the Disappeared Jews in Argentina received
Moni’s mother’s testimony and her case was mentioned in the FinaL ReporT oF CommissioN
(2000), https://amilat.online/comision-israeli-por-lo-desaparecidos-judios-en-argentina/.
The Report prepared by the Argentine Delegation of Israelites Associations (the main
Jewish political organization in Argentina) refers to Moni in its ReporT ON THE SITUATION OF
THE DisApPEARED Jews DURING THE GENOCIDE PERPETRATED IN ARGENTINA 1976-1983 (INFORME SOBRE
LA SITUACION DE LOS DETENIDOS-DESAPARECIDOS JUDIOS DURANTE EL GENOCIDIO PERPETRADO EN ARGENTINA
1976-1983) (2019), https://www.daia.org.ar/wp-content/uploads/2019/02/Desaparecidos.
pdf.

The complaint processed before the Inter-American Commission on Human Rights
regarding her disappearance was filed by Rabbi Morton Rosenthal, Director of the
Department of Latin American Affairs of the Anti-Defamation League of B'nai B'rith.
Rabbi Rosenthal was the leading voice in the US on the fate of the Argentine Jews who
disappeared. On Rabbi Rosenthal’s work see Ferowitz, supra note 3, at 100-05. All
documentation referring to Moni’s situation mentioned in this article is in the author’s
possession.
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of those who disappeared? | have studied (and tried to influence) how
the international community responds to those questions.' In this article,
I explore the possibility of using the Torah story to understand enforced
disappearances from a different perspective and hopefully influence efforts
towards the development of a more meaningful, personal, familiar, legal,
and ethical response to the voice of the disappeared.

This article presents the Cain and Abel story as a nightmare but also
as a rich metaphor to think of more effective ways to deal with enforced
disappearances. My aspiration is not to reinforce what is already known
but to unsettle old and current assumptions and inspire new questions and
approaches. | aim to give depth to the rereading of legal issues surrounding
disappearances. State terrorism and the use of enforced disappearances in
Argentina was done in the name of fighting for the protection of the Western
and Christian civilization.' Thus, recovering a religious and biblical story to
interpret enforced disappearances, in part, challenges the religious logic and
undertones of the dictatorship. I seek to provide a fresh reading of enforced
disappearances using the lens of the Torah story. Cain and Abel became ar-
chetypes for the wicked oppressors and the righteous person.' This idea is
not novel given that the story has been used in other contexts.?® This is not
surprising because the problem of “how to deal with the sudden absence
of a person at the same time as the presence of their legacy . . . have, over
time, demanded answers and prompted actions.”*'

17.  For the response of the United Nations to the disappeared in Argentina, see lain Gusr,
BEHIND THE DISAPPEARANCES: ARGENTINA"S DIRTY WaAR AGAINST HumAN RiGHTS AND THE Unitep Na-
mions (1990). For the response of the Organization of American States, see Ariel E.
Dulitzky, Argentina, Desapariciones Forzadas y el Sistema Interamericano de Derechos
Humanos: A Propdsito del caso Julien-Crisonas, Revista Pensamiento PenaL (2020), https:/
www.pensamientopenal.com.ar/doctrina/49558-argentina-desapariciones-forzadas-y-
sistema-interamericano-derechos-humanos-proposito?fbclid=IwAR1i54t5pAsbiGtTPef]
qzygEaQ7p0v92HveEImENDbLLENYoCdj4jbn6_RU. For the responses of the Argentine
Jewish Community, the International Jewish organizations and of Israel see the different
chapters of Sznaper & SenkmaN, supra note 13.

18. Dictator Jorge Rafael Videla, said in 1978 that “A terrorist is not just someone with a gun
or a bomb, but also someone who spreads ideas that are contrary to Western and Christian
civilization.” cited in ). Patrice McSHErrY, PReDATORY StaTES: OPERATION CONDOR AND COVERT
WAR IN LATIN AmEerica T (2005).

19.  John Byron, Cain and Abel in Second Temple Literature and Beyond, in 152 Tre Book
of Genesis: ComposiTION, RECEPTION, AND INTERPRETATION 347 (Craig Evans, Joel Lohr & David
Petersen eds., 2012).

20. For instance, racism: Nyasha Junior, The Mark of Cain and White Violence, 139 J. BisLicaL
Lit. 661 (2020), doi:10.1353/jbl.2020.0038; immigration: Abi Doukhan, Cain and Abel:
Re-Imagining the Immigration “Crisis,” 11 Reucions 112 (2020), https://doi.org/10.3390/
rel11030112; violence in Latin America: Tina RosenserG, CHiLDREN OF CAIN: VIOLENCE AND THE
VIOLENT IN LATIN America (1991); or the death penalty: Hands Off Cain is an organization
dedicated to the abolition of the death penalty worldwide. According to the organiza-
tion, the name “Hands Off Cain” is inspired by Genesis standing for justice without
vengeance. See http://www.handsoffcain.info/chisiamo/obiettivi.

21.  ScHalANsky, supra note 14, at 13.
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Concentrating on Argentina, my native country, makes sense, given the
leading role that the country played in developing the systematic practice of
enforced disappearances and the most creative and complete responses to
such terror crime.?? Argentina also influenced the development of interna-
tional law in this area.? In Argentina, the Movimiento Judio por los Derechos
Humanos (Argentine Jewish Human Rights Movement), created at the end of
the dictatorship, read human rights law in light of the scriptural teachings.*

I do not pretend to argue that human rights works or doctrines should
be informed or analyzed in light of religious teachings, Jewish or otherwise.?®
Nor do | propose to present a single or proper reading of the Cain and Abel
story in light of Jewish interpretation.? In fact, a single Jewish interpretation
does not exist.” Similarly the use of the Cain and Abel story, connected
to enforced disappearances and the dictatorship has been used by differ-
ent stakeholders, many times for opposite purposes and with completely
antithetical meanings.

The article proceeds as follows. In the first section, it recalls the biblical
story of Cain and Abel and explains the similarities and differences with the
legal concept of enforced disappearances. The following section highlights
how the story of Cain and Abel has been read, interpreted, completed,
retold, and given different meanings by Judaism, Islam, and Christianity.
Similarly, the concept of enforced disappearances has also traveled, been

22. Kathryn Sikkink, From Pariah State to Global Protagonist: Argentina and the Struggle for
International Human Rights, 50 Lanin Am. PoL. & Soc’y 1 (2008).

23.  Dulitzky, supra note 17.

24. See EI Movimiento Judio por los Derechos Humanos Aprobé su Declaracion de Prin-
cipios, Marshall T. Meyer papers (n.d.), https://repository.duke.edu/dc/meyermarshall/
meypw04032.

25. This approach calls the question whether my own Jewish identity influences my hu-
man rights advocacy work and professional identity. For general discussions on Jewish
identity and lawyering, See, e.g. the works of my colleagues at the University of Texas
at Austin School of Law. Sanford V. Levinson, Identifying the Jewish Lawyer: Reflections
on the Construction of Professional Identity, 14 Carpozo L. Rev. 1577 (1993); William
E. Forbath, Constitutionalism, Human Rights and the Genealogy of American Jewish
Liberalism: A Comment, in THE Law OF STRANGERS: JEwisH LAWYERING AND INTERNATIONAL LEGAL
TroucHT IN HistoricaL PersrecTive 118 (James Loeffler & Moria Paz eds., 2019).

26. In this article, I use some of the Jewish interpretations of Cain and Abel story. There are
similarities and differences on how the story is retold and interpreted in the Quran (5:25-
32); and in the New Testament (Luke 3:36; Hebrews 11:4; 12:24; John 3:12; Jude 1:11;
Mathew 23:35). See e.g., Roberto Tottoli, Cain and Abel, in EncycLOPAEDIA OF Istam THREE
(Kate Fleet, Gudrun Kramer, Denis Matringe, John Nawas & Everett Rowson eds., 2011),
https://referenceworks.brillonline.com/entries/encyclopaedia-of-islam-3/-COM_24374;
Eve’s CHILDREN: THE BisLicAL STORIES RETOLD AND INTERPRETED IN JEWiSH AND CHRISTIAN TRADITIONS |
(Gerard P. Luttikhuizen ed., 2003); Robert McCorquodale, Contemporary Human Rights
and Christianity, 154 Law & Just. Christian L. Rev. 18, 19 (2005) (making the case that
based on the Cain and Abel story, Christians have an obligation to God to uphold the
rights of others and God demands that these rights be upheld).

27. See, e.g., S. DaNieL BrestAUER, Jubaism AND HumaN RiGHTs IN CONTEMPORARY THOUGHT: A BisLio-
GRAPHICAL SURVEY 4 (1993).
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adapted, and adopted across borders, political contexts, cultures, countries,
and times. The question about Cain being “[his] brother’s keeper” highlights
the irony in how the very individual or groups (i.e., Cain or security forces)
who are meant to provide protection (i.e., to Abel or to Argentinians) are
those harming them (through killing or kidnapping). However, a closer read-
ing of the biblical story shows a more complex picture. In the first place,
rather than a binary play between brothers, there are three actors: Cain,
Abel, and God. While most interpretations revolve around the idea of Cain
as his “brother’s keeper,” other interpretations assert that God is the keeper.
Thus, it is God who bears responsibility for not protecting Abel. Cain ques-
tioning God for the divine responsibility is a reminder that those in charge,
divine or otherwise, have a duty to protect and should take responsibility
for harming humans or allowing people to be harmed and failing to protect
them. The keeper question and the mark of Cain are a call for society to
confront itself. As such, the next section of the article signals and explores
how the Genesis story brings the role of the bystander in the case of enforced
disappearances to the forefront. Next, the article expands on the insistence
of brotherhood (repeated seven times in Genesis) to criticize the approach
in enforced disappearances of depriving both victims and perpetrators of
their agency and humanity. On the contrary, it is precisely the very need to
oppress, repress, and harm another human being that makes Cain and the
perpetrators human. The Cain and Abel story requires us to see the humanity
of the brothers and understand that Cain and Abel are also our brothers. That
violence occurred within our family, our community, and within a fraternal
relationship. At its root, disappearances are a social and political problem
and one which must therefore seek a political solution. It is not enough to
exclusively approach it from a legal perspective.

The article goes deeper into the brotherhood and kinship aspect of the
biblical story to call attention to how most of the advocacy around enforced
disappearances is built around the plight of the relatives of those who disap-
peared. The following section refers to God’s punishment of Cain: making
him a wanderer, neither fully alive nor fully dead. We cannot compare
Cain to the disappeared person; however, there is this same ambiguity, not
knowing if the disappeared person is alive or dead. There is also a possibil-
ity of understanding the disappeared as a wanderer, exposed like Cain to
be killed, a person placed in a situation of “bare life” using the expression
of Giorgio Agamben.?® Another possibility of linking the biblical idea of the
eternal wanderer to the disappeared is to think about the Thursday marches
of the Mothers and Grandmothers of Plaza de Mayo, who, since 1977, have
been demanding answers about the fate of their children. Finally, enforced

28. Gioraio AcamseN, Homo Sacer: SovereicN Power AN Bare Lire (Daniel Heller-Roazen trans.,
1998).
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disappearances constitute a continuous crime that remains insoluble until
the whereabouts or fate of the disappeared person is established. Next, the
article explains the connection between Genesis and the memory of the
disappeared. Cain’s mark is a reminder of the murder, the disappearance.
God, by placing a mark on Cain, memorializes Abel, keeping him present
on Cain’s forehead. It marks Cain as a murderer, serves as a reminder to
other human beings of what he did, and prevents them from killing him,
presumably because he is already serving out a divinely imposed punishment.
The Torah also says that Cain, carrying his mark, built cities. The inhabitants
of those cities are permanently reminded of their origin. Similarly, memory
reminds us how our society and cities were built based on the original
violence, including enforced disappearances. Most interpretations represent
Cain as evil and Abel as the expression of the innocent, righteous victim.
Similarly, the predominant discourse presents the disappeared as innocent
victims. However, there is an alternative interpretation alleging the possible
contribution of Abel to Cain’s anger. In no way does Abel’s attitude provide
any moral or legal justification for the crime committed, nor does it reduce
Cain’s culpability or punishment. It presents a more nuanced and human
story. Equally, recognizing the historical context of political violence in Ar-
gentina does not in any way change the legal recognition of the disappeared
as victims of human rights abuses, nor does it provide any political, legal,
social, or moral justification for the enforced disappearances.

Next, the article explores the different ways in which the mark of Cain
has been interpreted. It could be interpreted that God placed the mark as a
“token of forgiveness” given Cain’s sincere repentance when he acknowledged
his sin and the possibility of redemption. In the case of enforced disappear-
ance, a similar approach leads to the possibility of mitigating the penalty
if the person who committed the disappearance contributes to bringing
the disappeared person forward alive, makes it possible to clarify cases, or
identify the perpetrators. The mark could also be a signal to society. Every
person who sees the mark is reminded of what Cain did and what hap-
pened to Abel. It also brings attention to the question of what each person
did while Cain was killing Abel. The article then connects the seven-fold
punishment to the plight of the disappeared. God urges man not to kill Cain,
threatening seven-fold vengeance. It could represent the fact that enforced
disappearance can generate transgenerational sequelae. In the next section,
the article examines how Cain is rapidly found, questioned, convicted, and
punished by God, providing insights on how to react to perpetrators of
enforced disappearances. It is not only that we need to pursue justice, but
we should do it in a just manner. It presents some traditional discussions on
the criminal punishment of enforced disappearances in light of the biblical
story. The final section analyzes God’s question Ayeka (Where are you?) and
the response Hineni (Here | am), connecting them to the issue of enforced
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disappearances. It underscores the multiple facets of the question “where?”
and the multiple meanings of “here,” from the physical location, to the
moral and personal, and to the institutional responsibility for dealing with
enforced disappearances. The article includes some preliminary conclusions
of reading enforced disappearances considering the Cain and Abel story.

Il. CAIN AND ABEL AND ENFORCED DISAPPEARANCE

The story from Genesis resembles in many ways the practice of enforced
disappearances, particularly as they took place in Argentina. According to
international law, enforced disappearance consists of the

arrest, detention, abduction or any other form of deprivation of liberty by agents
of the State or by persons or groups of persons acting with the authorization,
support or acquiescence of the State, followed by a refusal to acknowledge the
deprivation of liberty or by concealment of the fate or whereabouts of the disap-
peared person, which place such a person outside the protection of the law.?

Cain felt resentment and anger towards his brother Abel. However, the
story is silent about what the discussion between the brothers was about.*
In the case of enforced disappearances in Argentina, repressors considered
the victims their enemies.’’ In May 1976, just two months after the coup,
General Ibérico Saint-Jean, then governor of Buenos Aires, said: “First we
will kill all the subversives; then we will kill their collaborators; then . . .
their sympathizers; then . . . those who remain indifferent; and, finally, we
will kill those who are timid.”*? This motivation is legally inconsequential
in the case of enforced disappearances. It is not included in its definition,
and “No exceptional circumstances whatsoever, whether a state of war or
a threat of war, internal political instability or any other public emergency,
may be invoked as a justification for enforced disappearance.”** Yet, it is
very clear that in Argentina, the victims were clearly selected as part of a
criminal plan designed by the military junta.

29. G.ARes. 61/177, International Convention for the Protection of All Persons from Enforced
Disappearance, art. 2 (Jan. 12, 2007).

30. Bereshit Rabba provides three different explanations: money, honor, or women. See
Chaim Milikowsky, Why Did Cain Kill Abel? How Did Cain Kill Abel? Methodological
Reflections on the Retelling of the Cain and Abel Narrative in Bereshit Rabbah, in From
BisLe TO MiprASH: PORTRAYALS AND INTERPRETATIVE PrACTICES 79, 83 (Hanne Trautner-Kromann,
ed., 2005).

31.  Emitio Crenzer, LA HISTORIA POLITICA DEL NUNCA MAS: LA MEMORIA DE LAS DESAPARICIONES EN LA ARGENTINA
(2008).

32.  Avoiding the Worst in Argentina, N.Y. Tives (May 25, 1977), http://www.nytimes/1977/05/25/
archives/avoiding-the-worst-in-argentina.html\; David Streitfeld, Haunted by the Past,
WasH. Post (Mar. 5, 1995), https://www.washingtonpost.com/archive/entertainment/
books/1995/03/05/haunted-by-the-past/0407ece5-37a.

33. Res. 61/177, supra note 29, art. 1.2.
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In response to his grievances, Cain decided to take Abel to a secret
place (i.e., the fields).>* In Argentina, the security forces kidnapped some
30,000 persons* and took them to hundreds of secret detention centers.*
After killing Abel, Cain does not respond to the question of his brother’s
whereabouts. Similarly, in those dark years, the Argentinean state, and the
perpetrators, have individually denied any knowledge of the detentions and of
having any information on the fate of the thousands of disappeared persons.
(i.e., denial of the fate or whereabouts of the disappeared person, namely a
constitutive element of the crime of enforced disappearance).

From there on, we have struggled with the same questions: Where is
your brother? Where are the disappeared? Donde Estan? The state, in the
case of enforced disappearances, uses the same denial approach.’” And
we keep receiving the same response “I do not know.” The relatives of the
disappeared are tortured by the suffering, anguish, and uncertainty of not
knowing what happened to their loved ones. As with Cain, we know that
this denial is an arrogant lie.*® Cain and the repressors know where Abel
and the disappeared are. Cain sinks himself lower by adding falsehood to
crime.®® “If transgression is the henchman, denial is the right-hand man.”*°

The Bible could be interpreted as a proponent for banning enforced
disappearances. The protection of the sanctity of life (and the implicit rejec-

34. Rabak explains that Cain did not physically attack Abel at that time of the rejection
of his offering “as he was afraid of the reaction of his father. He kept his fury under
control until the two of them were alone together in the field.” Rabbi David Kimchi,
Rabak on Genesis 4:8, Seraria (1842), https://www.sefaria.org/Radak_on_Genesis.4.8.2
?2lang=bi&with=all&lang2=en; Dan Ornste, CaiN v. AseL: A Jewisi Courtroom Drama 28
(2020) (explaining that the reference to a field suggests a place far away from human
settlement and Cain’s attempt to commit the crime furtively avoiding his parent’s active
intervention). Compare the reference to a field in Deut. 22, 25-27. The Torah explicitly
refers to the rape of a woman in a field where nobody can hear her cry cannot be heard
to save her. Amos Israel-Vleeschhouwer, Torture: Reading Améry, Rereading Jewish Law,
in Jean AmERy, Bevonp THE MinDs Limits 119, 124 (Yochai Ataria, Amit Kravitz & Eli Pitcovski
eds., 2019).

35.  The human rights movement has customarily invoked that 30,000 persons disappeared.
CONADEP documented 8,900 cases. See Alison Brysk, The Politics of Measurement:
The Contested Count of the Disappeared in Argentina, 16 Human Rigrts QUARTERLY 672
(1994). We accept the 30,000 figures as the symbolic estimation representing the mag-
nitude of the problem. However, as Borges said even if the number of victims has been
exaggerated, “a single case would suffice. Cain killed Abel only once,” cited in Ebuarbo
Braustein & MaRrTIN ZuBieta, Deciamos Aver: LA Prensa ARGENTINA Bajo eL Proceso 360 (1998).

36. INTER-AMm. Comm’'N H.R., ReporT ON THE SituaTiON OF HUMAN RIGHTS IN ARGENTINA (1980).

37. Forinstance, in the IACHR’s file on Alicia “Moni” Naymark, there is a copy of the habeas
corpus where the security forces reported that they did not have any information on her
whereabouts. The Argentine Mission to the OAS also indicated that the authorities did
not have any information on her detention nor on her fate or whereabouts. Copies of
the documents file with author.

38. Kenneth M. Craig, Questions Outside Eden (Genesis 4.1-16): Yahweh, Cain and Their
Rhetorical Interchange, 24 ). Stupy oF OLp Testament 107, 122 (1999).

39.  Eue Wieset, MessenGers oF Gob: Bisuical Portrairs anp Legenps 59 (Marion Wiesel trans.,
1976).

40. Jonathan R. Cohen, The Immorality of Denial, 79 Tut. L. Rev. 903, 925 (2005).
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tion of disappearances) is so crucial that it appears at the very beginning
of humankind, precisely in the Cain and Abel story.*’ The Bible also calls
to “let the oppressed go free” (Isaiah 58:6). Similarly, international human
rights law bans enforced disappearances and recognizes a right not to be
disappeared.*?

Of course, the Cain and Abel story is a nonlegal narrative;** however, |
am using legal ideas to make larger moral and spiritual arguments.* In the
spirit of Jewish tradition, | take the Bible seriously without taking it literal-
ly.* 1 am not making a strictly legal analysis of the biblical story when |
connect it to an enforced disappearance. In fact, it appears that Cain and
Abel go together to the field. There is no coercion or “deprivation of lib-
erty” beforehand. Additionally, Cain is not a state agent or acting with the
acquiescence of the state. Legally speaking, it would be murder rather than
an enforced disappearance. The Bible appears to suggest that Adam and Eve
knew what happened to Abel. “And Adam knew his wife again, and she bore
a son, and she named him Seth, for God has given me other seed, instead
of Abel, for Cain slew him” (Genesis 4:25).%¢ Another difference between the
biblical story and enforced disappearances is that the Bible appears to be
relatively uninterested in Abel; he is named only in reference to his brother
Cain. The entirety of the story is mainly about Cain and God, while Abel
remains passive.*” In Genesis 4:10, God does not say “Abel” but just refers
to “your brother.”*® In the case of the disappeared in Argentina, many of
them were buried in cemeteries that identified them as nameless (“ningin
nombre,” or “N.N.”).*

41.  Peter Hass, HumaN RigHTs AND THE WORLD'S MAjorR RELIGIONS: THE Jewish TraDimion 55 (2005).

42. Res. 61/177, supra note 29, art. 1.

43. For some legal analysis of the biblical story, see Irene Merker Rosenberg & Yale L.
Rosenberg, “Cain Rose Up Against His Brother Abel and Killed Him”: Murder or Man-
slaughter?, 30 Ga. J. INt'L & Comp. L. 37 (2001); OrnsTeN, supra note 34.

44, Id. at 170.

45.  Id. at xxv.

46. The Midrash discusses how Adam and Eve buried Abel. See, e.g., Pirke de Rabbi Eliezer,
ch. XXI, https://www.sefaria.org/texts. In fact, there are other interpretations that Abel’s
body was missing. See Jorn Byron, CaiN AND ABeL IN TExT AND TRADITION: JewisH AND CHRISTIAN
INTERPRETATIONS OF THE FirsT SiBLING RivALRY 76-82 (2011). On the suffering of the relatives of
the disappeared in Argentina due to the impossibility of mourning and giving proper
burial to the disappeared, see Maitane Arnoso Martinez, et al., Argentina (1976-1983):
Impacto y Afrontamiento Psicosocial, 14 UNiversitas PsvcHoroaicat 833 (2015).

47. Joel N. Lohr, Righteous Abel, Wicked Cain: Genesis 4:1-16 in the Masoretic Text, the
Septuagint, and the New Testament, 71 Catrolic Bis. Q. 485, 494-95 (2009).

48. Karolien Vermeulen, Mind the Gap: Ambiguity in the Story of Cain and Abel, 133 ]. Bis.
Lir. 29, 37 (2014).

49. Donna J. Guy, The Shifting Meanings of Childhood and “N.N.,” 35 Latin Am. Perspec. 15
(2008).
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IlI. THE TRAVELING OF THE CAIN AND ABEL STORY AND THE
GLOBALIZATION OF ENFORCED DISAPPEARANCES

The story of Cain and Abel has been read, interpreted, completed, retold,
and given different meanings by Judaism, Islam, and Christianity. Similarly,
the concept of enforced disappearance has also traveled, been adapted, and
adopted across borders, political contexts, cultures, countries, and times.
While enforced disappearances as an international concern were born in
the context of the dictatorships in the southern cone, particularly Argentina,
today they are a global phenomenon®® that exist in a multiplicity of scenari-
0s.°" The narrative framework elaborated based on the Argentine and Latin
American experiences grounded the evolution of the concept of enforced
disappearance and became the yardstick for understanding disappearances.*

The dictatorship perfected enforced disappearances.> The figure of the
Desaparecido is a sad Argentine privilege.* As Cain and Abel’s story became
the paradigmatic example of a fight between brothers, the Argentinean experi-
ence, responses, legally, politically, and socially to enforced disappearance
became the global ruling model.> So much so that there has been talk of
the process of Argentinization of enforced disappearances,”® leading some
scholars to warn against the danger of over-using the term enforced disappear-
ance, instead highlighting the need to distinguish between the Argentinean

50. Desapariciones: Usos Locales, Circutaciones Grosates (Gabriel Gatti ed., 2017).

51. Jonah S. Rubin, Aproximacién al Concepto de Desaparecido: Reflexiones Sobre EI
Salvador y Espana, 25 Aiteripapes 9 (2015).

52. Barbara A. Frey, Los Desaparecidos: The Latin American Experience as a Narrative
Framework for the International Norm against Forced Disappearances, 5 Hispanic Issues
ON LiNE 52, 69 (2009).

53.  See THomas WRIGHT, STATE TERRORISM IN LATIN AMERICA: CHILE, ARGENTINA, AND INTERNATIONAL HUMAN
RigHts 109 (2006); Sikkink, supra note 22, at 5; Piar Cawveiro, Poper v Desaparicion: Los
CAMPOS DE CONCENTRACION EN ARGENTINA 27 (1995).

54. See ALpANDRO BAer & NATAN SzNAIDER, MEMORY AND FORGETTING IN THE PosT-Horocaust Era: THE
Errics oF Never Acai, at prologue (2017); Paul Heath Hoeffel & Juan Montalvo, Missing
or Dead in Argentina, N.Y. Times (Oct. 21, 1979), https://www.nytimes.com/1979/10/21/
archives/missing-or-dead-in-argentina-since-the-military-took-over-the.html.

Desaparecido is one of the more familiar terms of a new Argentine argot, a strange,
forbidding vocabulary invented by an underworld of military and police personnel in
their extralegal duties. The literal translation into English has a curiously passive sense
to it: “to be disappeared.” It disguises the ugly reality of clandestine abduction, torture,
and execution affecting tens of thousands of Argentines in recent years.

55.  Walescka Pino-Ojeda, Ethics of Responsibility or Ethics of Principles? Trauma and Neo-
liberalism in Latin America: The “Periphery” Gone Global, 14 Boroerianps 1, 2 (2015).

56. Sebastiaan Faber, Raising the Specter of “Argentinization”: The Temptation of Span-
ish Exceptionalism, 11 Hiseanic Issues Onune 117 (2012), https://conservancy.umn.edu/
handle/11299/184377.
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“true” cases of disappearances, or the “original disappeared,”” from those
in which the term corresponds to widespread misuse.*®

The international human rights regime and state terrorism in Argentina,
including the perpetration and reaction to enforced disappearances, have
influenced each other since 1976.%° The Argentine human rights movement
and the international protection regime were mutually contaminated.® The
Argentine dictatorship chose enforced disappearances after international
reactions to the executions of the Chilean dictatorship. The international
regime paid more and better attention to the phenomenon of enforced
disappearance considering the Argentine experience.®'

The response to disappearances in Argentina has generated legal, cul-
tural, and institutional precedents that influenced the development of global
responses to this phenomenon.®? At the beginning of the dictatorship, rela-
tives and human rights organizations in Argentina and those of Argentine
exiles, with the cooperation of other international organizations, had to
act creatively in two ways. First, they needed to convince the international
community of the importance of developing effective institutional responses
to the needs of disappeared persons and their families. Then, they began
to develop a legal and normative response to this new phenomenon that
distinguished itself from other traditional violations of human rights.® These
two characteristics, the development, invention, and promotion of new le-

57.  GasrieL GArTi, IDENTIDADES DESAPARECIDAS: PELEAS POR EL SENTIDO DE LOS MUNDOS DE LA DESAPARICION
Forzaba (2011); Desapariciones: Usos Locates, Circutaciones Grosates 27 (Gabriel Gatti ed.,
2017).

58. Gabriel Gatti, “Lo nuestro, como en Argentina”: Humanitarian Reason and the Latin
Americanization of Victimhood in Spain, 25 ). Latin Am. Cuttural Stup. 147 (2016); Gabriel
Gatti, De un Continente al Otro: el Desaparecido Transnacional, la Cultura Humanitaria
y las Victimas Totales en Tiempos de Guerra Global, 48 Potitica v Sociepap 519 (2011).

59.  WRricHT, supra note 52, at xv.

60. In 1976 there was no permanent thematic special procedure. The United Nations had
established an Ad Hoc Working Group in 1975 in response to the disappeared in
Chile. They would then establish a rapporteur on the impact of foreign aid and economic
assistance on respect for human rights in Chile (1977), the United Nations Trust Fund for
Chile (1978), a special rapporteur on the issue of the fate of persons who have disap-
peared or whose whereabouts are unknown in Chile (1979) and a special rapporteur
on Chile (1979). Caros Mauricio Lopez CARDENAS, LAS DESAPARICIONES FORZADAS DE PERSONAS Y
SU EVOLUCION EN EL DERECHO INTERNACIONAL DE LOs DEerecHos Humanos, 62—78 (2d ed. 2018).

61. Daniel Levy, Recursive Cosmopolitization: Argentina and the Global Human Rights
Regime, 61 Brit. ). Soc’y 579, 581 (2010).

62. Heen Durry, Stratecic HUMAN RiGHTS LITIGATION: UNDERSTANDING AND MAXIMIZING  ImpAacT 173
(2018).

63. There is a renewed interest in the contributions of Jewish lawyers to the development
of international law (and human rights law in particular). See THe Law OF STRANGERS:
JewisH LAWYERING AND INTERNATIONAL LEGAL THOUGHT IN HistoricaL PerspecTive, (James Loeffler
& Moria Paz eds., 2019); James LoerrLer, RooTep CosmoPoLITANS: JEws AND HumaN RiGHTs IN
THE TWeNTIETH CeNTURY (2018); NATHAN KURrz, JewisH INTERNATIONALISM AND HUMAN RIGHTS AFTER
tHE HoLocaust (2020). Sadly, these works failed to make references to the contributions
of Latin American Jewish lawyers and activists, to the discussions between Israel, the
American Jewish organizations, and the Argentine Jewish community during the dictator-
ship about antisemitism and the proper response to the situation of Argentinean Jews,
nor are there discussions of a truly Jewish human rights organization, the Argentinian
Movimiento Judio de Derechos Humanos (Jewish Movement of Human Rights).
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gal concepts are the marks of the Argentine human rights movement in the
area of enforced disappearances that persist to this day. In parallel, it is not
an exaggeration to argue that, since the restoration of democracy in 1983,
Argentina has done more than any other country.*

In sum, Cain and Abel, as well as the Argentine desaparecidos have
traveled across borders and time. Both stories tell us something universal
about violence and the responses to bloodshed.

IV. BROTHER’S KEEPER, THE BYSTANDER AND ENFORCED
DISAPPEARANCES

The question about Cain being “[his] brother’s keeper” highlights the irony
in how the very individuals or groups (i.e., Cain or Argentinian security
forces) who are meant to provide protection (i.e., to Abel or to Argentin-
ians) are those harming them (through killing or kidnapping).®> However, a
closer reading of the biblical story shows a more complex picture. In the
first place, rather than a binary play between brothers, there are three ac-
tors: Cain, Abel, and God. While most interpretations circulate around the
idea of Cain as his “brother’s keeper,” there are some limited but equally
important interpretations that revisit the Hebrew meaning to assert that God
is the keeper. Thus, it is God who bears responsibility for not protecting
Abel.%® For instance, Rabbi Shimon Bar Yochai claims that Cain responded
to God’s question by saying, “You are God. You created me and it is Your
task to watch him, not mine. If | ought not to have done what | did, you
could have prevented me, but you did not.”®”

Cain questioning God for the divine responsibility is a reminder that
those in charge, divine or otherwise, have a duty to protect and should take
responsibility for harming humans or allowing people to be harmed and
failing to protect them.® The keeper question and the mark of Cain are a
call for society to confront itself. It is a reminder of what Cain did and what
happened. What did society do? What did they know then versus what do
they know now? What did they do to prevent and address it?

As such, the Genesis story brings the role of the bystander to the forefront.
The Torah presents a God who hears the cry of the oppressed, the weak,
and the exploited.® If one person is able to save another and does not save

64. See Sikkink, supra note 22.

65. In fact, the whole human rights system is built under the same premise. States are
required to respect and guarantee the rights that are being violated by the same States.
The definition of enforced disappearance requires this State element while at the same
time asking the States to protect against enforced disappearances.

66. David J. Zucker, My Punishment is too Great to Bear: Raising Cain, 50 BisuicAL THEOLOGY
Buit. 7, 10 (2020).

67. Genesis Raba 22:9. See Rabbi Cassi Kail, Cain and Abel, Seraria (October 14, 2020),
https://www.sefaria.org/sheets/2698122lang=bi.

68.  Davib Novak, CoveNaNTAL RiGHTs, A Stupy IN Jewist Pouimicat Theory 190-91 (2000).

69. Israel-Vleeschhouwer, supra note 34.
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him, he transgresses the commandment “neither shalt thou stand idly by
the blood of thy neighbour” (Leviticus 19:16) and “when thou buildest a
new house, then thou shalt make a parapet for thy roof, that thou bring not
blood upon thy house, if any man fall from thence” (Deuteronomy 22:8).7°
The Talmud interprets these verses as the obligation to save one whose life
is in danger (Sanhedrin 73a).

This general obligation of the bystander is not built upon any special
relationship based on a legal contract between the bystander and the person
in distress,”" such as parent and child, husband and wife,”? guardian, ward,
or police. The term “bystander” encompasses an extraordinarily wide range
of actors and behaviors, from passive onlookers and witnesses to helpers,
collaborators, and even those who might exploit a situation.” There are dif-
ferent forms of bystanding behaviors, many different positions of bystanders,
and many different capacities to react as a bystander.” Jewish law does not
restrict the duty to rescue those witnessing or finding a person in distress.
It extends the duty to anyone informed or aware of the danger to another’s
life who is able to save another. Ability is determined by a combination of
factors such as geographic proximity, mental awareness, know-how, physi-
cal disposition, the seriousness or likelihood of the harm, the visibility of
the action, the stage of the action and, the relationship among bystanders,
victims, and perpetrators.”> The “small fears, anxieties, resentments, and jeal-
ousies that constitute a society and represent the violent regimes’ conditions
of possibility” may explain many of the reasons for the passive bystander.”

In Argentina, there is an ongoing process of revisiting the idea and
responsibility of the bystander in relation to enforced disappearances. The
definitions and answers to solving this puzzle influence memorialization
projects, shape public policies, and enrich political, cultural, and legal ac-
countability initiatives (criminal or otherwise).””

During the Argentine dictatorship, there was a culture of silent bystand-
ers.”® In fact, through different means, there was extensive use of phrases

70.  Ham H. Conn, HumaN RicHTs IN JewisH Law 36-37 (1984).

71. Id. at 218.

72. In Section VI (Cain, Abel, Brotherhood, and kinship: disappearances and the relatives of
the disappeared) we discuss the role of relatives in cases of enforced disappearances.

73. Victoria J. Barnett, The Changing View of the “Bystander” in Holocaust Scholarship:
Historical, Ethical, and Political Implications, 2017 Utan L. Rev. 633, 636 (2017).

74. Dan Bar-On, The Bystander in Relation to the Victim and the Perpetrator: Today and
During the Holocaust, 14 Soc. Just. Res. 125, 130 (2001).

75.  ConN, supra note 69, at 218.

76.  Mauro Greco, The Silent Majority in Cinema about the Argentinian (Post)Dictatorship:
Collective Responsibility, Desires of Repression and Micro-Fascisms, Law, CULTURE AND THE
Humanimies 1 (2019).

77. Juan Pablo Bohoslavsky & Veerle Opgenhaffen, The Past and Present of Corporate
Complicity: Financing the Argentinean Dictatorship, 23 Harv. Hum. Rts J. 157 (2010).

78. For instance, in the context of corporate responsibility see Willem de Haan, To Know or
not to Know: Silent Complicity in Crimes Against Humanity in Argentina (1976-1983), 62
Bus. Hist. 1279 (2020).
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such as no te metds (do not get involved), por algo serd (there must be a
reason for their disappearance), algo habran hecho (they must have done
something), no es con nosotros (it is not with us),” o el silencio es salud
(silence is health, or keeping quiet is healthy).®® All these phrases represent
different types of attitudes, justifications, and explanations for the bystander
attitude of many societies confronted with mass violence.®' They were self-
protection strategies reflecting mechanisms of self-censorship or expressions
of mistrust or of denial and ignorance. Particularly, the clandestine nature of
enforced disappearances clearly favored this type of attitude and led these
sectors to accept the official version of events, not finding sufficient reasons
to break with the mandate of silence. Many Argentines claimed they were
unaware of widespread human rights violations. Yet, many people seemed
to not want to know or talk about such events.?? For other sectors, on the
other hand, to comply with the “command of silence” involved adopting
a cynical stance and a certain amount of complicity through which they
accepted and adhered to the accusations of the regime that associated the
victims of repression with subversion (por algo serd).s

Human rights law and international criminal justice mechanisms take
up as subjects those accused of responsibility for grave violations of inter-
national law. However, bystanders to these egregious acts are left outside
the scope of these enterprises®* while at the same time being “a critical
segment that must engage in the social and political processes of reclaim-
ing and rebuilding communities after the bloodshed and as such are one of
the audiences to which the enterprise of international justice is directed.”®
Neither subjects nor objects of human rights cases or of criminal (domestic,
foreign, or international) trials, “bystanders illustrate a challenge to law as
a vehicle to establish the roles (victim/perpetrator) in and responsibilities
(guilt/innocence) for serious violations of international criminal law” and
human rights law.®® The inherent tension in legal and political approaches
to the bystander problem derives from the “difficulty of understanding (and
in legal cases, addressing) a collective phenomenon through the lens of
ethics and norms that apply to individual behavior.”®”

79.  Mercedes Maria Barros, El Silencio Bajo la Ultima Dictadura Militar en la Argentina, 5
Pensamento PLural 79 (2009), http://www.pensamentoplural.ufpel.edu.br/edicoes/05/04.
pdf.

80. Uki Goni, El Silencio es Salud: Cémo Llega el Totalitarismo, E. Correo (Feb. 16, 2020),
http://www.elcorreo.eu.org/El-silencio-es-salud-como-llega-el-totalitarismo?lang=frin.

81. Bar-On, supra note 74.

82. Barbara Sutton, & Kari Marie Norgaard, Cultures of Denial: Avoiding Knowledge of State
Violations of Human Rights in Argentina and the United States, 28 SocioLocicaL Forum
495, 497 (2013).

83. Barros, supra note 78, at 84.

84. Laurel E. Fletcher, From Indifference to Engagement: Bystanders and International Criminal
Justice, 26 Mich. J. InT'L L. 1013, 1015 (2005).

85. Id.

86. Id. at 1015-16.

87. Barnett, supra note 72, at 634.
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The protagonists of international criminal trials are the accused and the
victims.®® In international human rights law, the protagonists are the state
and the victims.® Punishment and justice acknowledge the relationship of
perpetrators and victims to the processes that lead to mass violence.* Yet
bystanders are not an explicit focus of proceedings. In the case of enforced
disappearances, the definition only goes as far as to include the concepts
of “authorization, support or acquiescence of the State”" or “support, di-
rect or indirect, consent or acquiescence” (Preamble, UN Declaration) or
“authorization, support or acquiescence.””? These definitions fall short of the
narrow concept of bystanders understood as “those who did not participate
in crimes but nonetheless did not intervene to stop the carnage. [Tlheir role
in the events is defined by their inaction and passivity.”®> As we have said,
some of the interpretations of the Torah story question God’s passivity in
allowing Cain to kill his brother. The conventional response appears to be
that it would violate fundamental principles of fairness to impose criminal
liability on the bystander group, who might be morally but not legally
complicit.” In Argentina, the current efforts are to go beyond the narrow
concept of the bystander in order to include those who enabled or profited
from enforced disappearances as criminally responsible.

The Torah offers an alternative possibility of understanding the issue
of bystanders and collective approaches to enforced disappearances. Cain
built cities, and part of the punishment came seven generations later: Abel’s
bloods (in plural) cry out. All these indications refer to the idea that there is
something beyond the simple victim-perpetrator dichotomy. That communi-
ties, composed mainly of bystanders, are grounded on the bloods of victims
and edified, in part, by the perpetrators. From this perspective, it is very
clear that limiting our dealing with violence to only Cain, the perpetrator,

88. Fletcher, supra note 84 at 1026.

89. See for instance, Entitlement of legal entities to hold rights under the Inter-American
Human Rights System (Interpretation and scope of Article 1(2), in relation to Articles
1(2), 8, 11(2), 13, 16, 21, 24, 25, 29, 30, 44, 46 and 62(3) of the American Convention
on Human Rights, as well as of Article 8(1)(A) and (B) of the Protocol of San Salvador).
Advisory Opinion OC-22/16, Inter-Am. Ct. H.R. (ser. A) No. 22, (Feb. 26, 2016) T 42
(stating that object and purpose of the American Convention on Human Rights is the
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is not enough. We need to expand our approach and understanding of ac-
countability, punishment, memory, and prevention to go beyond individual
criminal liability or State international responsibility. Argentina’s experience
demonstrates that it is possible to expand the scope of justice, truth, repara-
tion, memory, and guarantees of non-repetition.

A new wave of prosecutions is bringing to justice non-traditional civil
actors for their role during the dictatorship. Some of the cases could be de-
fined as accountability applied to a broad concept of the bystander. A court
convicted a priest for his participation in enforced disappearances cases,®
and another court convicted several judges for their complicity in enforced
disappearances.”® A doctor was convicted for his participation during the
dictatorship.”” There are also efforts to hold the economic accomplices of the
dictatorship accountable.®® More than a dozen business people are under
criminal investigation or have been charged with participating in crimes
against humanity, including enforced disappearances.® Another application
of the broad concept of the bystander is accountability for the role of the
media as legitimizing the dictatorship, cooperating with the regime, and
disseminating false information produced by the authorities.'®

The insistence on criminal accountability, essential as the Torah story
demonstrates, has downplayed the development of notions of the collective
failure of international bodies and institutions that protect against enforced
disappearances. While Argentina’s situation made excellent and unequal
contributions to the development of international law and institutions that
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respond to enforced disappearances, the truth is that 30,000 persons disap-
peared in the country.’® In fact, in early scholarship on the Holocaust, the
term “bystanders” was used primarily as a collective designation for the
international community and its citizens for their failure to stop the geno-
cide.'” The Argentine example demonstrates the utility of taking a complex,
multifaceted approach to understanding and examining the multiple levels
(individual, institutional, and international) of bystander behavior, as proposed
by Victoria Barnett with regard to the Holocaust.'® This approach should lead
to better ethical and legal ways to address the problem of multiple layers
of bystanders in Argentina and enforced disappearances in other contexts.

In sum, the Biblical story shows the importance of not reducing the
accountability process to the direct perpetrator and not concentrating exclu-
sively on establishing harsh criminal penalties. Questioning the responsibil-
ity of the bystanders appears to be essential in understanding who failed
to protect and who cooperated or facilitated the commission of the crime.

V. CAIN AND ABEL, BROTHERHOOD, HUMANITY AND ENFORCED
DISAPPEARANCES

The story of Cain and Abel is an explicit rejection of Feced’s position that
the victims of the Argentine dictatorship are not our brothers. While Cain
kills Abel, the emphasis is placed on the fraternal relationship. Brotherhood
is repeated throughout the section: Cain addresses his brother; Cain rises
against his brother; God asks Cain about his brother’s whereabouts; Cain
asks if he is his brother’s keeper; the brother’s blood cries out; the ground
receives the blood of a brother.'%*

Those seven repetitions insist on seeing the other as our brother and
convey a sense of community and shared responsibility.'® At the same time,
the repetition stresses the fundamental principle that whoever kills, kills his
brother. In fact, Ellie Wiesel has gone as far as to argue that every murder
is against humanity; it is a genocide.'®

Cain questioning God’s responsibility is a reminder that those in charge,
divine or human, have a duty to protect and should take responsibility for
harming humans or failing to protect those harmed.'”” Rabbi Meyer under-
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2022 Rereading Cain and Abel 679

stood that the only appropriate response is to affirm, “Yes, | am my brother’s
keeper.” “Brother” should be thought of not in its strict biological sense but
in the broader sense of the other, the one who needs our help.'® As Martin
Luther King Jr. said, “We are inevitably our brother’s keeper because we are
our brother’s brother. Whatever affects one directly affects all indirectly.”'* The
dictatorship, to the contrary, as represented by Feced’s statement, relied on
human indifference rather than so much on fear or hatred. The best antidote
to that indifference is insisting on the brotherhood keeper’s responsibility.

The many references to brotherhood provide an understanding that
ordinary human beings (Cain and the perpetrators) do horrible things and
that Cain and the perpetrators are also our brothers. Accepting that they are
our brothers, part of our community, does not diminish their responsibility
or the horror that they committed. On the contrary, it reinforces the idea
that they (Cain and the perpetrators) must take responsibility for harming
their sibling(s). At the same time, it is a call to assume the social, collective
responsibility of seeing the perpetrators as part of the community. When
Jorge Luiss Borges writes that he did not remember if he was Cain or Abel,
he was saying it was not to say that it does not matter if somebody is the
victim or the perpetrator. To the contrary, it requires us to see that both are
our brothers, and that the violence took place within our family and our
community. It represents a call to see the humanity of both victim and per-
petrators, as well as that of the bystanders. We cannot deal with the violent
actions of enforced disappearances by seeing and respecting the rights of
the victims at the expense of the rights of the perpetrators.

Michael Ignatieff calls the ironic fact that intolerance between brothers is
often stronger than that between strangers the “Cain and Abel Syndrome.”""
The brothers, according to Ignatieff, are those that are close and have a lot
in common with us, while the strangers are those that are distant and lack
a real everyday connection.""" He asserts that the “the analytical question,
therefore, is how the essential elements of similarity which make groups
‘brothers’ are denied and reconstrued so that the two groups confront each
other as ‘strangers.””'"? This syndrome was seen on full display in Argentina.

However, an alternative view reads Cain’s reply to God—"Am | my
brother’s keeper?”—as indicating that he, Cain, felt no connection to hu-
manity.""® In psychological terms, André Lacocque diagnoses Cain as a
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narcissist because “Only a narcissistic blindness can bring someone to even
gracefully kill a brother since he is not ‘me,’ therefore less sacrosanct, ‘less
human’ than one is oneself.”"* As Feced in Argentina, Cain could not see the
face of his brother Abel. Violence consists in “ignoring the face of a being,
avoiding the gaze, and catching sight of an angle whereby the no inscribed
on a face by the very fact that it is a face becomes a hostile or submissive
force.”"'> Feced’s representation of the disappeared as lacking humanity fol-
lows Carl Schmidt’s references to the Cain and Abel story. Schmidt uses the
biblical story to justify his idea of the inevitability of hostility in politics and
the definition of the enemy as something which can be annihilated.”® The
majority of people need to be anesthetized against their elementary sensi-
tivity to the other’s suffering.'” In order to justify “their ruthless exercise of
power,” not only do they have to “elevate their own role into an instrument
of the Absolute, but they also had to demonize their opponents, to portray
them as corruption and decadence personified.” Such demonization plays
a “precise strategic function:” it justifies the abusers doing whatever they
wanted, “since, against such an enemy . . . everything is permitted.”''® That
is why Tortolo used the idea that the officers who killed and perpetrated
disappearances were the righteous Abel.

Both in Argentina and globally, enforced disappearances are described as
a repressive tool that relies upon or accomplishes the dehumanization of the
victims and sometimes of the perpetrators as well. For instance, in Argentina,
the Chief of the Buenos Aires Police during the dictatorship, General Ramon
Camps, said that the disappeared are not persons, “but subversives, terror-
ists or pacifists.”'" The New York Times asserted that the disappearances in
Argentina were a “clear effort to dehumanize the prisoners.”'?* Meanwhile,
on the first anniversary of the coup, Argentine journalist and writer Rodolfo
Walsh wrote in an open letter to the military junta that “the original objec-
tive of extracting information through the use of torture is subordinated in
the perverted minds of those who administer it to the need to utterly destroy
their victims, depriving them of all human dignity, which both the torturers

114.  ANpre LacocqQue, ONSLAUGHT AGAINST INNOCENCE: CAIN, ABEL, AND THE YAHwisT 102 (2008).

115.  Emmanuer Levinas, Coltectep PriosopHical Papers 19 (1987).

116. Jean-Claude Monod, Hostility, Politics, Brotherhood: Abel and Cain as Seen by Carl
Schmitt and Jacques Derrida, in Lancuace, IpEoLocy, AND THe Human: New INTERVENTIONS 95
(1% ed., Sanja Bahun & Du$an Radunovi¢ eds., 2012).

117.  Sitavoy Zizixk & Boris Gunjevic, Gop In Pain: Inversions oF Apocayese 45 (Ellen Elias-Bursac,
trans., 2012).

118. Id. at 47.

119.  Cited by Martin ANDERsEN, La Poticia 268 (2001) (No desaparecieron personas, sino sub-
versivos, terroristas o paciﬁstas.).

120. Paul Heath Hoeffel & Juan Montalvo, Missing or Dead in Argentina, N.Y. Times (Oct.
21, 1979), https://www.nytimes.com/1979/10/21/archives/missing-or-dead-in-argentina-
since-the-military-took-over-the.html.



2022 Rereading Cain and Abel 681

and you have already lost.”'?' The concealment of the bodies, the denial
of the victims’ names, the depersonalization during the time of detention,
and the attempt to “break” their last physical, mental, and moral resistance
were done in “the search to dehumanize and degrade the victims.”'2? “It
is hard to think of any carefully planned practice that could so perfectly
encapsulate the capacity for human beings in power to debase themselves
and dehumanize their victims.”'?* The United Nations have called enforced
disappearances a “form of dehumanization.”'** The Council of Europe de-
scribed enforced disappearances as “a degrading and dehumanizing practice
for the victims.”'? Similarly, some of the sages had explained that Cain’s
mark was a horn. As such, some argue that Cain’s identity has crossed the
no-man’s land between man and animal/prey losing his own humanity.'*
In certain circumstances, such as those that took place in Argentina,'?” en-
forced disappearances constitute crimes against humanity.'?® “Crimes against
humanity” “suggests offenses that aggrieve not only the victims and their
own communities, but all human beings, regardless of their community.”'?°
In this sense, crimes against humanity relate to Cain and Abel’s story, under-
stood as a fratricide with a collective impact and responsibility. Wiesel calls
the killing of Abel the first genocide. Alternatively, crimes against humanity
“suggests that these offenses cut deep, violating the core humanity that we
all share and that distinguishes us from other natural beings.”"** By defin-
ing enforced disappearances as crimes against humanity, many appear to

121.  We are using the quote included in David Streitfeld, Haunted by the Past, WasH. Post (Mar.
5, 1995), https://www.washingtonpost.com/archive/entertainment/books/1995/03/05/
haunted-by-the-past/0407ece5-37a4-491b-9039-8ced0559d406/. The full letter in English
and Spanish is reprinted in Rodolfo Walsh, Open Letter from a Writer to the Military
Junta (Bilingual edition English/Spanish 1977), http://www.jus.gob.ar/media/2940455/
carta_rw_ingles-espa_ol_web.pdf. On March 25, 1977, the day after posting the first
copies of his “Open Letter,” Walsh was kidnapped by a commando group of the Argentine
Navy. He remains disappeared since then.

122. CES-DAIA, INFORME SOBRE LA SITUACION DE LOs DETENIDOS-DESAPARECIDOS Jubios DURANTE EL GENO-
ciplo PerPETRADO EN ARGENTINA 305 (2000).

123.  Paul Seils, Forced Disappearances are Crimes Against Humanity That Can’t be Justified,
INTL Center FOR TrANsITIONAL JusTice (ICT)) (Sept. 4, 2012), https://www.ictj.org/news/forced-
disappearances-are-crimes-against-humanity-can%E2 %80%99t-be-justified.

124.  United Nations, International Day of the Victims of Enforced Disappearances, 30 August
(n.d.), https://www.un.org/en/observances/victims-enforced-disappearance.

125. Councit oF Eurore (CoE), Secrer DEeTENTIONS AND UNLAWFUL INTER-STATE TRANSFERS OF DETAINEES IN
Europe 45 (2008).

126. Rabbi David Fohrman, The Death of Cain, The World’s First Murder, Epilogue (May 8,
2009), https://www.aish.com/jl/b/eb/ca/48950551.html.

127. Pablo F. Parenti, The Prosecution of International Crimes in Argentina, 10 INT't Crim. L.
Rev. 491 (2010).

128.  Human Rights Council, Report of the Working Group on Enforced or Involuntary Disap-
pearances, , U.N. Doc. A/HRC/16/48, 9 39 (Jan. 26, 2011).

129. David Luban, A Theory of Crimes Against Humanity, 29 Yaie ). Int'L L. 85 (2004).

130. Id.


https://www.un.org/en/observances/victims-enforced-disappearance

682 HUMAN RIGHTS QUARTERLY Vol. 44

be referring to a crime “against the human status”'' equating “humanity as
humanness.”’3? Crimes against humanity are denials of humanity in general,
seeking to dehumanize their victims.”* Crimes against humanity have a third
primary meaning as well, namely “the merciless, ruthless, cold-blooded
aspects of the crimes... the absence of compassion, of humaneness.”'3*
Cain (the perpetrator) rather than Abel (the victim) is the one deprived of
his “humanness.”

The Torah offers a strong rejection of Feced’s and all the other positions
denying the humanity, the brotherhood between the disappeared and the
perpetrator. Cain needs to see Abel as his brother, as another human being,
to assert his own power, exert violence over his brother, and achieve his
own desire for revenge, thereby letting his rage out. Cain cannot achieve
these goals unless Abel remains his brother. The story demonstrates the ca-
pacity to see the humanity in the other, to see our brother that explains the
violence. Cain killed Abel only because he was upset with his brother and
sought to exercise control over another human being. Using the concept of
dehumanization to characterize the victims and practice of enforced disap-
pearances is “misleading, harmful, and worth resisting” as Walter Johnson
argued in relation to the same use regarding enslaved people.’*> “This lan-
guage of ‘dehumanization’ is misleading because slavery depended upon
the human capacities of enslaved people.”*® Similar to the disappeared,'”
enslaved people could be terrorized: their fears could make them control-
lable. And they could be tortured: beaten, starved, raped, humiliated, and
degraded. “It is these last that are conventionally understood to be the
most ‘inhuman’ of slaveholders’ actions and those that most ‘dehumanized’
enslaved people.”*® Slaveholders, similarly to the repressors,' depended
upon violated enslaved people to bear witness, to provide satisfaction, and
to provide a living, human register of slaveholders’ power.’ At the most,
as Pilar Calveiro has said in relation to disappearances, “humanity enters
into suspense.”!

While I do not embrace Johnson’s critique of the human rights approach,'#
I agree with him about the risk of depriving both the victims and perpetra-
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tors of their agency and humanity. | do not see Cain nor the perpetrators of
enforced disappearances as lacking any sense of humanity. To the contrary,
it is precisely the very need to oppress, repress, and harm another human
being that makes Cain and the perpetrators very human. The “Cain and Abel
syndrome” requires us to see the humanity of the brothers and understand
that Cain and Abel are both our brothers. That violence occurred within
our family, our community, and within a fraternal relationship. At its root,
the syndrome and disappearances are a social and “political problem and
one which must therefore seek a political solution.”™ It is not enough to
exclusively approach it from a legal perspective, arguing that perpetrators
lack humanness, and the victims were deprived of their humanity.

VI. CAIN, ABEL, BROTHERHOOD AND KINSHIP: DISAPPEARANCES
AND THE RELATIVES OF THE DISAPPEARED

Cain and Abel is a story of kinship and brotherhood.'** Similarly, there is no
possibility of understanding enforced disappearances without considering the
relatives.* Mothers and the Grandmothers of the Plaza de Mayo, the iconic
human rights organizations combating enforced disappearances, represent
a model of activism based on family ties in Argentina, Latin America, and
throughout the world.'*® The now-grown children of the disappeared formed
their own organization, Hijos e Hijas por la Identidad y la Justicia contra
el Olvido y el Silencio (HIJOS, Daughters and Sons for Identity and Justice
against Forgetting and Silence).'"”

As their names reveal, these and similar groups'*® are particular models
of activism organized around kinship categories and largely biologically
defined affective ties.'* Cain and Abel is both a fraternal and fratricidal story.
In contrast, Mothers, Grandmothers, and HIJOS represent paradigmatic cases
of privileged instances that communicate the critical role played by blood
ties and family values in forming legitimate political representation and the
significant place granted to the suffering of the victims.'*® The public rounds
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in Plaza de Mayo and the escraches carried out by the relatives could be
interpreted as Abel’s blood, crying out from the earth and forcing society
to confront the plight of the disappeared. While in Cain, the family ties
are used to bring more repudiation to his actions, in Argentina, the blood
kinship is highlighted and politicized to generate legitimacy and universal
sympathy for their actions."' This political use of the concept of family was
particularly important in Argentina, given that the ideologues of the dicta-
torship relied heavily on the idea of protecting the “traditional” Argentine
family and arguing that the so-called “subversives” were trying to destroy
the families’ ties and the traditional Christian family values.'>?

VII. CAIN AS A WANDERER AND ENFORCED DISAPPEARANCES

God punishes Cain, making him a wanderer, “neither fully alive nor fully
dead.”"** We cannot compare Cain to the disappeared person; however, there
is this same ambiguity, not knowing if the disappeared person is alive or
dead.’ As the dictator Jorge Rafael Videla cynically said regarding the disap-
peared in Argentina: “I will tell you the disappeared is something unknown,
as long as he is disappeared he cannot have special treatment, because he
has no entity. He is neither dead nor alive . . . he is a disappeared.”’ That
uncertainty of fate produces an “ambiguous loss.”"*

The disappeared becomes a wanderer, exposed as Cain to be killed, a
person placed in a situation of “bare life” using the expression of Giorgio
Agamben."”” Regarding enforced disappearances, the State has the power
to produce bare life: a situation in which the person becomes exposed to
death without any consequences for the perpetrator. One of the Argentine
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torturers in a secret detention center said, “You are going to live as long as
we want. Here we are God.”'*® However, if the State is the producer of bare
life, of an “eternal wanderer,” we need to understand how political and legal
arrangements created a system that allowed enforced disappearances (or
anything else) to happen in the first place.’ While the Bible is very clear
about the public nature of Cain’s mark, the conversation and the killing in
the field, remain a secret.

In the case of Argentina, Emilio Mignone and Augusto Conte, two of the
founders of the Center for Legal and Social Studies (CELS), presented at the
Paris Colloquium in 1981 “The doctrine of global parallelism.”'® According
to Mignone and Conte, the logic of the repressive action of the dictator-
ship was governed by two levels of normativity. The dictatorship endowed
itself with almost unlimited public powers through exceptional legislation:
death penalty, a general increase in sanctions and new criminal figures,
centralization of all security forces under the control of the Armed Forces,
the constitution of military tribunals of the nature of those that act in time of
war, control over political parties, labor unions, and media.’' This level of
repressive regulation was never used in a sustained manner. It functioned as
reinsurance, a latent threat, “a public mark” that was never put into action,
and some charade of a legal order.’*> However, despite having an immense
repressive arsenal, the Armed Forces chose to carry out their operations
clandestinely. The secret measures, particularly the systematic practice of
enforced disappearances, formed the second level of regulation and were
applied without restrictions. This is what Conte and Mignone called “global
parallelism,” the equivalence between two normative and factual orders,
one public and the other secret.'®

Disappearances did not constitute marginal episodes or excesses of
repression, nor are they the product of chaos, anarchy, or confusion. Disap-
pearances were the central piece of the system of repression chosen and
designed by the Argentine Armed Forces. In other words, there is a need to
unpack the formal legal system as well as the informal, secret one in order
to understand and challenge enforced disappearances.
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siones y Recomendaciones (Jan. 31-Feb. 1, 1981), https://www.cels.org.ar/common/
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Another possibility of linking the biblical idea of the eternal wanderer
is to think about the Thursday marches of the Mothers and Grandmothers
of Plaza de Mayo. Since 1977, every Thursday at 3:30 pm, the Mothers and
Grandmothers of Plaza de Mayo walk around the Pirdmide de Mayo in the
center of the city of Buenos Aires.’® As the dictatorship forbade gatherings
in public spaces, the Mothers and Grandmothers would walk in circles in
pairs.’® The Mothers and Grandmothers, as eternal wanderers, continue
marching. As the Guardian put it in 2017, “four decades on and 2,037
marches later, the mothers are still marching, though some of them must
now use wheelchairs.”"¢

Enforced disappearances constitute a continuous crime. As Borges put
it, it “is the story of Cain that keeps killing Abel.”’®" Likewise, the Inter-
American Court has considered that enforced disappearance is a crime that
continues to exist until the whereabouts or fate of the disappeared person is
established.'®® The relevant factors for the conclusion of an enforced disap-
pearance is the establishment of the person’s whereabouts or the identifica-
tion of their remains.’® In the meantime, both the disappeared and their
relatives, as well as the perpetrators are eternal wanderers.

VIII. CAIN, ABEL, AND MEMORY ON ENFORCED DISAPPEARANCES

“And thou shalt remember that thou wast a bondman in the land of Egypt,
and HaShem thy God redeemed thee,” (Deut. 15:15) is a call to remember
the disappeared. However, the biblical mandate is complex, full of ambi-
guity and multiplicity. Remembering past slavery requires a connection to
the oppressed of the present. It is not a memory about simply remembering
but about dealing with contemporary oppressions. It is a memory that raises
sensitivity regarding the victim.'”°

Additionally, it is a memory about resistance, redemption, and libera-
tion—a past struggle to construct a better present and future. “We were slaves”
and “we were liberated” is a call to remember resistance, the struggle against

164. Bouvarp, supra note 149.

165. Diana Tavior, DisapreariNG AcTs: SPECTACLES OF GENDER AND NATIONALISM IN ARGENTINA"S DIRTY WAR
(1997).

166. Uki Goni, 40 Years Later, The Mothers of Argentina’s “Disappeared” Refuse to be Silent,
Tre Guarpian (Apr. 28, 2017), https://www.theguardian.com/world/2017/apr/28/mothers-
plaza-de-mayo-argentina-anniversary.

167. Jorge Luis Borges, Milonga de Dos Hermanos in Osras Compieras 955 (Emecé Editores,
1974) (“es la historia de Cain que sigue matando a Abel”).

168. Case of Gonzdlez Medina and Family v. Dominican Republic, Judgment of Feb. 27,
2012, Inter-Am. Ct. H.R., (Ser. C) No. 240, ¥ 50.

169. Case of Ibsen Cardenas and Ibsen Pena v. Bolivia, Judgment of September 1, 2010,
Inter-Am. Ct. H.R., (Ser. C) No. 217, 9 59.

170. lIsrael-Vleeschhouwer, supra note 34, at 126.
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the Egyptian Pharoah, the tyrant, and the slaveholder. The call to remember
“always,” “in each and every generation” is a mandate to recollect the past.
However, it is not a frozen memory but an open one that is reinterpreted
and negotiated in “each and every generation.” This is similar to the way
that Argentina remembers enforced disappearances, not as static but as a
continuous redefinition."" Particularly, today there is a redefinition of the
disappeared, moving from an image of an innocent victim to one of a victim
due to their political militancy and stances.'”? The clear distinction between
the oppressive past and the resistance “have served to sculpt a much clearer
distinction between democracy (good, human rights) and dictatorship (bad,
abuse of human rights) than ever existed.”'”* Keeping alive the memory of
the disappeared remains a continuous effort.'””* Argentina “stands out for the
degree of visibility and sophistication of memory debates.”'’>

Cain’s mark is also a reminder of the murder, the disappearance. By
placing a mark on Cain, God keeps Abel’s memory by keeping him present
on Cain’s forehead. It marks Cain as a murderer, serves as a reminder to other
human beings of what he did, and reminds them to not kill him, presumably
because he is already serving out a divinely imposed punishment.’”® At any
rate, it is a permanent or at least lifelong reminder of what has happened.

Cain and Abel also bring another twist to the purpose of memory. The
Torah tells us that Cain, carrying his mark, built cities. Those cities are built
on the base of violence, on Cain’s mark as a reminder of the killing, and
the mark as a sign of punishment, protection, and repentance. People who
inhabit those cities are permanently reminded of their origin. Similarly,
memory serves the purpose of reminding us how our society and cities were
built based on the original violence, including enforced disappearances.
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eds., 2019).

174. EuzasetH JeuN, Los TraBAJOS DE LA MEMORIA (2002).
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In his Abel and Cain short story, the famous Argentine writer Jorge Luis
Borges makes Cain say: “to forget is to forgive.”'”” However, in “Everness,”
Borges responds to himself: “One thing does not exist: Oblivion.”'”8 Borges’
multiple references to Cain and Abel represent a broader dealing of the writer
with Argentinean violent past and present."”® As Borges himself wrote, “we
Argentines (. . . due to the gravitation of our past) identify ourselves with . . .
the death of the shepherd Abel at the hands of Cain, who was a farmer.”'%

IX. CAIN THE WICKED, ABEL THE RIGHTEOUS, AND THE
PERPETRATORS AND VICTIMS OF ENFORCED DISAPPEARANCES

Genesis presents another parallel with the treatment of disappearances
in Argentina. Most interpretations represent Cain as evil and Abel as the
expression of the innocent, righteous victim.'®' Similarly, the predominant
discourse in Argentina presents the disappeared as innocent victims.'®? Of
course, as Feced and Tortolo’s quotes at the beginning demonstrated, the
dictatorship and its supporters maintained the opposite.

However, many commentators have challenged the idea of a “com-
pletely innocent” Abel, arguing that the brothers were engaged in an active
confrontation.'® Abel was not blameless as he was ambitious and showed a
great deal of vanity."* Although Cain is faulted for killing Abel, both brothers
are criticized for their self-centered attitudes.'®> In these works, the com-
mentators feature Cain’s complaint to Abel that God took his and not Cain’s
offering. Abel then replies in a very self-righteous, self-serving tone. He says,
“It is because the fruit of my deeds was better than yours and preferable to

177. Jorge Luis Borges, Abel y Cain or Leyenda, in ELocio e 1A Somsra (1969).

178. Jorge Luis Borges used the Cain and Abel story in many poems and stories, see for
example Everness in Osras CompLetas, 927 (1974). See Epna Aizenserc, Epna, THe ALepH
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because of the pull of our past) identify with the . . . the death of the sheep herder Abel
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cluded enforced disappearances, committed by the Argentine dictatorship as evil, see
CarLos SANTIAGO NINO, RapicaL Evit oN TriaL (1996).
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185. Zucker, supra note 66, at 14-15.
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yours that my offering was accepted with favor.”'® Abel never thought of
bringing an offering until Cain did so; his only intention was to make his
older brother look bad.'®

In Argentina, the “two-demon theory” (teoria de los dos demonios)
similarly argues that before the dictatorship, the country was engulfed in
a spiral of violence coming from the right and the left. That view was put
forward in the prologue to the Argentine Truth Commission Report, written
by author Ernesto Sabato points out the innocence of the victims: “The vast
majority of them were innocent not only of any acts of terrorism, but even
of belonging to the fighting units of the guerrilla organization.”’®® Similar to
Abel’s picture, the emphasis on “innocence” with all its religious tones of
martyrdom would become a defining feature of Argentina.'® The desapa-
recido becomes an innocent victim of State terror, shaping a humanitarian
narrative that favors the identification of the victims on the basis of their
name, gender, and age rather than their political affiliations or on any dis-
cussion on previous use of violence on their part.’ Similar to the Torah’s
predominant interpretation of Abel, the absolute or pure innocence of the
disappeared exposes the radical evil of the perpetrators.’

The rabbis” interpretation is useful for the discussions in Argentina. Al-
leging the possible contribution of Abel to Cain’s anger in no way provides
any moral or legal justification for the crime committed nor for reducing
his culpability or punishment. It presents a more nuanced and human story.
Equally, recognizing the historical context of political violence in Argentina
does not in any way change the legal recognition of the disappeared as
victims of human rights abuses nor provides any political, legal, social, or
moral justification for enforced disappearances.

X. THE MARK OF CAIN AND ENFORCED DISAPPEARANCES

The mark of Cain is perplexing and has been, and is interpreted in numerous
ways, many times contradictory and even used to justify oppression, racism,
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188. Nunca M4s, supra note 9, Prologue. On reading Ernesto Sabato’s writing in light of
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and violence.' It could be interpreted that God placed the mark as a “token
of forgiveness” given Cain’s sincere repentance when he acknowledged his
sin (Genesis 4:13). Before the killing, God tells Cain “If thou doest well, shall
it not be lifted up?” (Genesis 4:7). This passage provides another indication
of the possibility of redemption even after doing wrong. In the context of
enforced disappearances, it could be read as a call for information in pos-
session of the perpetrators to diminish the suffering of the relatives. It may
be an offer for a reduction of punishment.'® International Law requires that
enforced disappearances be punished “by appropriate penalties which take
into account its extreme seriousness.”’ The sanction could be mitigated if
the person who committed the disappearance contributes to bringing the
disappeared person forward alive or makes it possible to clarify cases of
enforced disappearance or to identify the perpetrators.’”

Cain was also viewed as a type of utter perverseness, an offspring of
Satan, a lawless rebel, whose words of repentance were insincere ."° Be-
cause of that untruthful repentance, his punishment was of an extraordinary
character and deserved to be marked."”

The possible contradictory interpretations of the Torah text do not allow
to make a clear case that Cain was repentant. In the case of Argentina, there
are almost no individual repentance of perpetrators and very timid (although
important) institutional recognition on the part of the Armed Forces of the
human rights abuses committed during the dictatorship.'*

Regardless of the meaning of the mark, either as punishment or protec-
tion, it is a signal to society. Every person who sees the mark is reminded
of what Cain did and what happened to Abel. It also brings attention to
and questions what each person did while Cain was killing Abel. As the
mark remains for seven generations, it shows that Abel’s “bloods” continue
to cry out. Enforced disappearances are “prototypical continuous acts”'
that remain while the fate or whereabouts of the person are not determined.

192. Nyasha Junior, The Mark of Cain and White Violence,139 J. Bis. Lir. 661 (2020); Lewis
M. Killian, The Stigma of Race: Who Now Bears the Mark of Cain?, 8 Symsouic INTERACTION
1 (1985).

193.  Paul Tewkesbury, Rereading Cain, Abel, and Martin Luther King Jr in Charles Johnson’s
Dreamer, 34 Lit. & THeoLoGy 263 (2020).

194. Res. 61/177, supra note 29, art. 7.

195. Id.

196. See on Satan, Pirkei DeRabbi Eliezer, xxi; on lawless rebel, Midrash Lekach Tov, Genesis
4 and Targum Jerusalem, Genesis 4; on insincerity, Sanhedrin Talmud, 101b, https://
www.sefaria.org/texts.

197. Kaufmann Kohler, W. H. Bennett & Louis Ginzberg, Cain, in Jewist Excycropepia (1906).

198. The most important confession came from retired navy officer Adolfo Scilingo recog-
nizing his participation in pushing live political dissidents out of airplanes. Horacio
VErsITskY, THE FLIGHT: CONFEsSIONS OF AN ARGENTINE DirTy WarrIOR (1996). The Army admitted
the “mistakes” committed during the dictatorship and apologized for them. See For the
First Time, Argentine Army Admits “Dirty War” Killings, N.Y. Times (Apr. 26, 1995).

199. U.N. WGEID, General Comment on Enforced Disappearance as a Continuous Crime,
U.N. Doc. A/HRC/16/48, at 38.1 (Jan. 26, 2011).
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XI. THE SEVEN-FOLD GENERATIONS AND THE INTER-
GENERATIONAL EFFECTS OF ENFORCED DISAPPEARANCES

The seven-fold punishment and mark also connect the biblical story to the
plight of the disappeared. God urges man not to kill Cain, threatening seven-
fold vengeance. It could represent the fact that enforced disappearance can
generate transgenerational sequelae.>*

Genesis describes, in great detail, Cain’s offspring and descendants®”'—to
describe the importance of family and community. Abel’s blood in plural
(Gen 4:10) is understood to remind us of all the generations lost with the
disappearance/killing of Abel. Cain and Abel are brothers, so Cain’s offspring
and descendants are also relatives of Abel, the victim. The harm is not limited
to him but also to the generations to come. Thus, the Torah’s call to con-
sider all the harm produced to determine the proper punishment is also an
invocation to take proactive upstanding action to address wrongdoing—for
it is not on behalf of one, but many to come.

Similarly, for the International Convention, “victim” means “the disap-
peared person and any individual who has suffered harm as the direct result
of an enforced disappearance.”?*? The Inter-American Court of Human Rights
has accepted a broad concept of family and next of kin in determining
reparations for enforced disappearances.?®

Despite the fact that Moni was my mother’s cousin, | truly feel that she
is my relative and personally feel that her disappearance harms my family
and imposes a duty on me to seek truth and justice for her and our harm.

The seven generations also represent the necessary pass of time to deal
with grave human rights abuses. In the transitional justice context, it has
been argued that in countries in transition, characterized by a large number
of crimes committed with the involvement of possibly several thousands of
individuals and a massive number of victims, prosecuting and judging all of
those responsible at the outset of a transition might be simply impossible.2*
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It is not only that there are weak judiciaries but they mainly face credibil-
ity, capability and resource constraints.?® The conflict within which these
crimes are committed could create difficulties in obtaining evidence at the
outset of the conflict, and the expectations and needs of justice should be
adapted accordingly.?%

As states, non-state groups (such as rebel organizations), and individuals move
beyond the conflict, they may be more inclined to provide information and
evidence for war crimes prosecutions, either because they in time recognize that
it is in their self-interest to do so, or because passions have sufficiently cooled
to make cooperation possible. Accordingly, the passage of time can result in a
more complete and truer picture of the circumstances of the alleged crime. It
is for this reason that war crimes investigations can in many ways improve over
time, and delay can in fact be a necessary component of achieving justice.?®”

For instance, in the case of Argentina, individuals and society in general
changed over time through sparks of acknowledgment of the human rights
abuses committed and new attitudes towards the victims as a result of the
shifting political climate or personal experiences.?’

XIl. CAIN AND ABEL AND JUSTICE AND PUNISHMENT FOR
ENFORCED DISAPPEARANCES

Cain is rapidly found, questioned, convicted, and punished by God.?* “Jus-
tice, justice shalt thou follow” (Deut. 16:20) provides the response to how
we need to react regarding those who perpetrated enforced disappearances.
It is not only that we need to pursue justice, but we should do it in a just
manner. God questioned Cain, “Where is your brother Abel? . . . What have
you done?” (Genesis 4:9-10). God knew the answers, so the teaching is that
God did not punish Cain until God first questioned him.?'° The Cain and
Abel story demonstrates an embryonic form of due process and the right to
defense prior to the imposition of a penalty.?'" Additionally, the degree of due
process guarantees offered should act as a criterion to judge the legitimacy
of international and domestic tribunals.?'?
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2022 Rereading Cain and Abel 693

Cain, as the Argentinian officials, moved from a position of absolute
control by force of the destiny of Abel (and the disappeared) to one of ex-
treme vulnerability and fragility (my punishment is too great to bear). Cain
and the military officers do not want to appear as perpetrators nor bear the
proper punishment.?'3 Thus, in Argentina, they insisted that they did noth-
ing wrong and that they should not be punished.?'* It is important to note
that even when under military pressure, the Argentine Congress passed the
impunity laws, the legislation did not justify, in any way, the actions of the
dictatorship.

In the Torah, God is a bystander of the killing who becomes the prosecu-
tor and the judge. God summons Cain, questions him, indicts him, weighs
evidence against him, considers his pleas and arguments, and finally imposes
the penalty. In the case of enforced disappearances in Argentina, most of the
judges and prosecutors involved in dealing with cases of enforced disappear-
ances were at least bystanders, if not accomplices, during the dictatorship.
For instance, one of the six judges who convicted members of the military
leaders in the famous Junta Trial was Jorge Torlasco.?' He served as a judge
during the dictatorship.2™® In such a capacity, he intervened in the habeas
corpus filed on behalf of my cousin Moni.?'” Sadly, and despite some attempts
by judge Torlasco, the habeas corpus was unsuccessful in protecting Moni.2'8

The story of Cain and Abel presents the image of a just and merciful
God when imposing the penalty on Cain. This is one of the earliest bibli-
cal accounts of God’s response to human suffering and violence and God’s
mercy in the face of injustice. Although death is unambiguously the penalty
for murder (see Genesis 9:5-6; Deut. 19:11-13), Cain is not punished by
death. “This cannot be attributed to judicial incompetence. Abel’s blood cries
out for justice to God, the Bible’s pre-eminent Judge, and yet God banished
Cain when he should rightfully have applied the death sentence.”?" God
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had mercy on him and pardoned his life. By listening to Cain’s plea, God
showed that not even a murderer loses his personal worth. Cain pleading to
a lesser charge after having murdered Abel is the first plea bargain recorded
in history.?2°

This requires thinking harder on the meaning of making “enforced dis-
appearance punishable by appropriate penalties which take into account
its extreme seriousness,”??! the prohibition of amnesties, pardons, and other
similar measures in cases of enforced disappearances, the applicability of
statutes of limitations, the possibility of reduced or suspended sentences,
lenient conditions of confinement, and other types of alternative sentences.??2
In Argentina, beyond the classical discussion on amnesties and pardons,
the current debates are around the possibility of house arrest,??* the appli-
cability of certain benefits on how to count the years spent on preventive
detention,?** the possibility of releasing a convicted officer on probation??®
or the detention of convicted military officers in military rather than civil
prisons.?2® Rather than showing a merciful approach as in Genesis, many
human rights activists and relatives have requested the most stringent
criminal approach. While it is true that the Argentine justice process was
and is extremely careful in protecting the due process guarantees of those
accused of committing enforced disappearances,?’ it is equally true that in
all the debates, the most prominent human rights organizations have taken
the harshest approach against the defendant or the convicted person.?? This
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approach shared by human rights groups globally has brought criticisms for
what is perceived as a punitive approach.??

Recognizing terror and violence as cultural and political rather than in
terms of criminal accountability between the criminal and the victim creates
a more nuanced and ambivalent view of the past and the responsibilities
of the present. However, Argentina’s approach has strengthened binary op-
positions between good and evil, victim and perpetrator, and democracy
and dictatorship, which occlude questions of complicity and consent.?*° In
Cain and Abel’s story, this binary approach is represented by the image of
Abel as the righteous and Cain as the wicked. However, the Torah brings
many more characters to the plot. Adam and Eve (the relatives) appear later
in the chapter. God (the judge) is a permanent presence. The seven genera-
tions (the society) should remember and see Cain. The cities built by Cain
represent that societies are built based on past oppression. Interpreted in
this way, we need to expand the conception, approach, and understanding
of enforced disappearance to go beyond the victims (the disappeared and
the relatives), and the perpetrators. It is essential to focus not only on the
victims, but also focus on how and why they were disappeared, how the
repression was organized, carried out, maintained, and legitimized. Who
benefited from the repression, who supported the disappearances, and how
did they provide support?

One of Cain’s seventh-generation descendants is apparently murdered.
While there are several potential interpretations, certainly it is possible to
understand that justice plays out over time. Perhaps it represents the painstak-
ing process required for justice to commence or to be achieved,?' especially
as the families of the disappeared not only transmit the memory and suf-
fering through generations but also that they must wait “seven generations”
before they finally receive justice. The message is one of hope, that justice
sooner or later will be achieved and that families should never give up in
their pursuit of justice.??

229.  EzeQuiet MALARINO, ACTIVISMO JUDICIAL, PUNITIVIZACION Y NACIONALIZACION: TENDENCIAS ANTIDEMOCRATI-
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XII. AYEKA (WHERE ARE YOU?), HINENI (HERE, 1 AM), AND
ENFORCED DISAPPEARANCES

Ayeka, where are you? (Hebrew word/phrase n2'x), the very first question in
the Torah could be read literally as where are you physically? This appears
to be the use in Argentina, when the relatives of disappeared persons held
signs asking, Cain, where is your brother? The question refers to where the
disappeared persons are physically.

However, there is another profound meaning of the Ayeka, where are
you, question. Rashi’s commentary connects the Cain and Abel story with
the previous Genesis chapter when God asks Adam, “Where are you?” Rashi
explains in both instances that God knew where Cain and Adam were. Rashi
adds that God knew where Adam was but wanted to enter into a conversa-
tion rather than suddenly punish him.?? Similarly, God asked Cain, “where
is your brother?” God wanted to give them the possibility to repent and
assume responsibility prior to the imposition of proper punishment. Rashi
explains that God is asking, “Where are you in this moment, what are you
doing, and where are you going in this life?” (Rashi commentary on Genesis
3:9) Adam and Cain argue that they were afraid or that they did not know
the answer (Genesis 3:10 and 4:9).

Ayeka is asked several more times. Those later questions are answered
with a clear “Hineni” “Here am |.” In contrast to Adam and Cain, Abraham’s
answer to God'’s directive to sacrifice his son Isaac is: “Here am |1”—Hineni
(Genesis 22:1). On the trek up the mountain, Isaac also called to his father,
and Abraham responded: “Hineni”—"Here am |, my son.” (Genesis 22:7).
Rashi explains that Hineni is the “reply of the pious. It is an expression of
humility and an expression of readiness.”?** (Rashi) Hineni is also repeated
by Jacob, Joseph, Esau, Moses at Mount Sinai, by Samuel three times, Isaiah,
and by God. (Genesis 31:11 and 46:2; 27:1; Exodus 3:4; 1 Samuel 3:4-6,
[saiah 6:8; Isaiah 58:9 respectively.)*** Rashi considers that Hineni is “a lan-
guage of humility and alacrity, immediately responsive” to a command.?°

In all these instances, the Hineni is a full personal and spiritual response
that conveys readiness to assume responsibility and act upon that responsibil-
ity. Equally, Hineni responds “yes” to the “Am | my Brother’s keeper” ques-
tion, as it requires assuming responsibility for everything and everybody.?”
Philosopher Emmanuel Levinas explains that Hineni expresses the recognition
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that we are not alone, that we need to answer for everything and for every-
one, and acknowledge our responsibility to others.?*® According to Levinas,
Hineni is the “obligation to make ourselves available to the neediness (and
especially the suffering) of the other person.”?** For Levinas, seeing the other
is already an obligation toward him. To hear a voice speaking to you is ipso
facto to accept obligation to the one speaking.?*® Hineni speaks to a way
of seeing ourselves vis-a-vis others and the world at large. In the words of
Rabbi Shmuly Yankowitz: “The fundamental commitment of being a Jew is
to answer the question, ‘Ayeka’ (where are you?), with ‘Hineni’ (here | am),
affirming a sense of responsibility and obligation to the other.”?*' Reading
Cain’s question about being his brother’s keeper from the perspective of
Hineni “must cause the reader to scream: ‘Of course you are!’”?*

The international human rights community could be questioned as to
whether it answered to the plight of the disappeared with a clear Hineni.
Abel’s blood crying out is and should not be in vain.?** Did the international
community do everything that it could to protect the disappeared in a way
like what the Torah requires that whoever is in a position to save a human
life should do so (Lev. 19:16)?

We need to hear the voice. In one of the first international meetings on
enforced disappearances, the Argentine writer Julio Cortazar made the same
connection between Ayeka and Hineni on disappearances. He said that “the
invisible presence of thousands and thousands of disappeared precedes and
exceeds and continues all the intellectual work that we can carry out... Here,
in this room where they are not, where they are evoked as a reason for work,
here we must feel them.” The disappeared are a “perceptible . . . innumer-
able crowd gathered in a silent testimony, in an implacable accusation.”***

As Rabbi Marshal Meyer has said

| have to answer a question from the Bible: Am | my brother’s keeper? When
God asks him what happened to his brother Abel, Cain, the murderer of his
brother, yells: Am | my brother’s guardian? It is for each generation to answer
yes. Obviously, the answer from Argentina between 76 and 83 was | am not
my brother’s guardian. My challenge is to try to get more and more people to
shout: Yes, | am my brother’s keeper. If all Argentines had shouted in ‘76, if we
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had all raised our voices, if we had all gone on hunger strikes—as some people
did,—if we had all shouted enough! If rather than having kept quiet we have
answered yes, we are guardians of our brothers!, all this horror would never
have happened.?#

This collective vision makes it much more nuanced and problematizes
the simple metaphor of the human rights movement as a triage: victim,
savage, and savior as developed by Makau Mutua.?* Mutua argues that the
“grand narrative of human rights contains a subtext that depicts an epochal
contest pitting savages, on the one hand, against victims and saviors, on the
other.”?*” However, taking his call for a more reflective and critical view of
human rights work, Cain and Abel’s story allows us to see that this narra-
tive is quite incomplete and there are often not clearly defined categories
of savages, victims, or saviors. While the story is very clear that Cain is the
killer and Abel is murdered, the idea of God as the savior is much more
problematic. As we said, rabbis wonder why God did not save Abel. Later,
God, who failed to save Abel, becomes the prosecutor and judge. In enforced
disappearances, the State appears to play Cain’s role as the perpetrator,
God’s role as a bystander who fails to protect, and the savior that oversees
guaranteeing investigation, punishment, truth, and reparation.

On Yom Kippur, Jews confess sins in the plural and aim to take responsi-
bility for the sins of omission and commission of themselves as well as their
community and the larger society. It is a plural Hineni, Hinenu. The prayer
Ashamnu, literally starts with “we have trespassed” or “we are guilty.” Each
line of the other main confession, Al Het begins: “For the sin we have sinned
before Thee” and asks God to “forgive us, pardon us, grant us atonement.”
These confessions in the first-person plural are an expression of our individual
and collective responsibility to humanity. A collective Hineni, a Hinenu.

Bringing together the concepts of the bystander, Hineni, Tikkum Olam,
and Ashamnu requires thinking about the collective reaction to enforced
disappearances. It questions how society and the international community
reacted to enforced disappearances. It calls, in fact, to be an upstander, a
person who stands up for their belief, even if they are alone or confronted
with danger, disapproval, monetary expenses, time, emotion, and dire risks
to their personal safety.?*® Put in different words, “we need three more com-
mandments, and they are these: thou shalt not be a perpetrator; thou shalt
not be a victim; and thou shalt never, but never, be a bystander.”?* Or in
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other words, to be an active bystander, that is “a person or persons (not
directly involved as a target or perpetrator) to speak out about or to seek to
engage others in responding (either directly or indirectly, immediately or at
a later time)” against abuses.?*°

“The art of forgetting is an impossibility because any allusion represents
a presence, even when it refers to an absence.”?' It is remarkable that in
most public demonstrations on behalf of the disappeared, their names or the
number 30,000 are called, and the crowd responds with a loud Presente.?>
The disappeared are “Here.” One of the ways to translate Presente or Here
is Hineh, the same root word as Hineni. Hineh represents the resistance to
the disappearance from public memory, collective consciousness, and to
the passage of time.?”* This Presente/Hineh brings us back to the need to
see and feel the presence of the disappeared, to see the other, in order to
be able to articulate a proper response to their call. The disappeared, those
“absent bodies” “gave up their materiality and individuality to become an
active political and social body,” triggering stories, testimonies, and funda-
mentally social and political action.?>*

In fact, when in Argentina and other parts, the response to the name of
the disappeared is Presente, Hineh, Here, we bring the idea of presence in
all its possible meanings: physical proximity or various degrees of knowl-
edge and awareness with the concomitant ability to rescue the victim or to
ward off the danger.?>

Hineni does not mean having any or all the answers or solutions. Hineni
does not mean that things are uncomplicated. Hineni does not mean that we
are confident in our ability to make an impact. Saying Hineni is a stance,
a way of being in the world. It is listening, turning in, and turning toward.
Hineni is a decision not to be indifferent.?*® Judaism has always been a reli-
gion focused on creating norms of behavior rather than on creating dogma
or philosophical creeds. Thus, discussion of human rights, such as enforced
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disappearances, should deal with the concrete application to each specific
situation rather than to the abstract and theoretical response.?*” “Here | am.
Hineni. Here I am. | am ready to speak up for our values at home and abroad.
I am ready to do what needs to be done. The work may not be finished in
a day, in a year, in a term, in a lifetime, but I'm ready to do my part.”?>® For
the Jews and for humanity, “history is an open-ended, undecided process
in which we wander without any guarantee of the final result.”2*

In Argentina and many other parts of the world, relatives deal with the
same question of Ayeka and struggle with the same Hineni. While the To-
rah’s Ayeka and Hineni are personal questions and responses, the powerful
message that they transmit allows us to extend their force to the Argentine
society and the international community. Where do I/you/they stand? What
is/'was the right way to behave to confront disappearances? Am l/are you/
they on the right direction? Have I/we/they acted correctly? How can I/we/
they correct and overcome the failings and shortcomings? Of course, | do
not pretend to argue that the Ayeka question is the same for the perpetrators
as it is for society or the international community.

The Ayeka also applies to the Argentinian officials or security forces who
perpetrated the disappearances. The Torah demonstrates that the Ayeka is
posed as an opportunity to assume responsibility or repent. Sadly, most of
those tried in Argentina for the disappearances refused to respond Hineni,
to assume any responsibility, to provide any information of the fate and
whereabouts of the disappeared, or to express any regret.2%

XIV.  CONCLUSION

Both the Cain and Abel story and enforced disappearance narratives are
characterized by gaps, silences, and tragic unexplained actions prompting
excruciating questions and an unending search for answers. Borges wrote
“This bullet is old . . . In the dawn of time it was the stone that Cain hurled
at Abel, and in the future it shall be many things that we cannot even imag-
ine today, but that will be able to put an end to men and their wondrous,
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fragile life.”2°" Cain and Abel and enforced disappearances are part of what
Elizabeth Jelin calls the “great tale” (el gran relato) that coexists with “private
memories.”?*? Like all narratives, these “great tales” are selective. Building a
set of heroes involves overshadowing the action of others and highlighting
certain traits as signs of heroism implies silencing others. Once these “great
tales” or official canonical narratives have been established, they become
the targets for attempts at reform, revisionism, and alternative narratives.
Those “private memories” are part of the resistance against power, offering
different narratives and meanings of the past, the present, and the future.2

The Cain and Abel story is as complex as the story of enforced disap-
pearances.

Unpacking enforced disappearances while considering the biblical story
allows for fresh readings of the binary approach to victims and perpetrators,
questions the role of bystanders, challenges the traditional understanding of
accountability limited to criminal responses, and creates a more nuanced
approach to punishment. It also allows us to think critically about memory,
the effectiveness of the international response to enforced disappearances,
and the inter-generational effect of disappearances.

The biblical story of Cain and Abel has been read, interpreted, completed,
retold, and given different meanings by Judaism, Islam, and Christianity.
Similarly, the concept of enforced disappearance has traveled, been adapted,
and adopted across borders, political contexts, cultures, countries, and times.
While enforced disappearances as an international concern were born in
the context of the dictatorships in the southern cone, particularly Argentina,
today they are a global phenomenon that exist in a multiplicity of scenarios.

The question about Cain being “[his] brother’s keeper” highlights the
irony in how the very individual or groups (i.e., Cain or security forces)
who are meant to provide protection (i.e., to Abel or to Argentinians) are
the very ones harming them (through killing or kidnapping). However, a
closer reading of the biblical story shows a more complex picture. Rather
than a binary play between brothers, there are three actors, Cain, Abel, and
God. While most interpretations focus on the idea of Cain as his “brother’s
keeper,” there are interpretations that assert that God is the keeper and bears
responsibility for not protecting Abel. Cain questioning God for the divine
responsibility is a reminder that those in charge, divine or otherwise, have
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a duty to protect and should take responsibility for harming humans or
allowing people to be harmed and for failing to protect them. The keeper
question and the mark of Cain are a call for society to confront itself. It is a
reminder of what Cain did and what happened. What did society do? What
did they know then versus what do they know now, and what did they do
to prevent it and address it? As such, the Genesis story brings the role of
the bystander to the forefront, including (particularly in Argentina) the role
of civilians and businesses.

The insistence on brotherhood (repeated seven times in Genesis) serves
to criticize the approach of depriving both victims and perpetrators of their
agency and humanity. | do not see Cain nor the perpetrators of enforced dis-
appearances as lacking any sense of humanity. To the contrary, it is precisely
the very need to oppress, repress, and harm another human being that makes
Cain and the perpetrators very human. The Cain and Abel story requires us
to see the humanity of the brothers and understand that Cain and Abel are
both our brothers. That violence occurred within our family, our community,
and within a fraternal relationship. At its root, disappearances are a social
and political problem which must therefore seek a political solution.

God’s punishing Cain by making him a wanderer, neither fully alive nor
fully dead connects to the same ambiguity of the disappeared not know-
ing if the disappeared person is alive or dead. There is also a possibility
of understanding the disappeared as a wanderer, exposed as Cain to be
killed, a person placed in a situation of “bare life” using the expression
of Giorgio Agamben. Another possibility of linking the biblical idea of the
eternal wanderer is to think about the Thursday marches of the Mothers and
Grandmothers in the Plaza de Mayo demanding answers to the fate of their
children. Enforced disappearances remain insoluble as a continuous crime
until the whereabouts or fate of the disappeared person is established. In the
meantime, both the disappeared and their relatives, as well as the perpetra-
tors, are eternal wanderers.

Cain is rapidly found, questioned, convicted, and punished by God,
providing insights on how to react regarding perpetrators of enforced dis-
appearances. It is not only that we need to pursue justice, but we should
do it in a just manner. Traditional discussions on criminal punishment, its
severity, and the way penalties are enforced could benefit from a new read-
ing of the biblical story.

By placing a mark on Cain’s forehead, God keeps Abel present. It marks
Cain as a murderer, serves as a reminder to other human beings of what
he did, prevents them from killing him, presumably because he is already
serving out a divinely imposed punishment. The Torah also tells that Cain,
carrying his mark, built cities. Those cities are built based on violence, on
Cain’s mark as a reminder of the killing, and the mark as a sign of pun-
ishment, protection, and repentance. People who inhabit those cities are
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permanently reminded of their origin. Similarly, memory serves the purpose
of reminding us how our society and cities were built based on the original
violence, including enforced disappearances. It could be interpreted that God
placed the mark as a “token of forgiveness” given Cain’s sincere repentance
when he acknowledged his sin and the possibility of redemption. In the
case of enforced disappearance, a similar approach leads to the possibility
of mitigating the penalty if the person who committed the disappearance
helps to bring the disappeared person forward alive or makes it possible to
clarify the crimes or to identify other perpetrators. The mark could also be
a signal to the community. Every person who sees the mark is reminded
of what Cain did and what happened to Abel. What was everyone doing
while Cain killed Abel?

Most interpretations represent Cain as evil and Abel as the expression
of the innocent, righteous victim. Similarly, the predominant discourse pres-
ents the disappeared as innocent victims. However, there is an alternative
interpretation alleging the possible contribution of Abel to Cain’s anger. In
no way does Abel’s attitude provide any moral or legal justification for the
crime, nor does it reduce Cain’s culpability or punishment. It presents a
more nuanced and human story. Equally, recognizing the historical context
of political violence in Argentina does not in any way change the legal
recognition of the disappeared as victims of human rights abuses, nor does
it provide any political, legal, social, or moral justification for the enforced
disappearances.

God’s question Ayeka (Where are you?) and the response Hineni (Here
I am) connect them to the issue of enforced disappearances. It underscores
the multiple facets of the question “Where?” and the multiple meanings of
“Here,” from the physical and local to the moral and personal, and institu-
tional responsibility in dealing with enforced disappearances. | have spent
the last twenty-five years of my life trying to find an adequate answer to the
questions: Where are the disappeared? What is the proper remedy for the
disappearance? What is the proper punishment for those who perpetrated
the crime? What are the rights of the relatives of those who disappeared? |
study (and try to influence) how the international community responds to
the Ayeka. Do the international human rights systems effectively say Hineni?
I remain committed to providing a personal, familial, and legal response
to Ayeka and understand (and hopefully influence) the meaning of an ef-
fective Hineni. As Abel in the Torah, as Cortazar reminded us, the voice of
the disappeared continues to cry out. When God tells Cain that He can
hear Abel’s cry, it is the Torah’s sign that we can and need to relate to the
suffering of the victim.?** Hineni is our response. Hineni is the response to
the voice of the disappeared.

264. Novak, supra note 68, at 120-21.



