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Meta-Regulation: Regulatory
Framework for a Virtual World

By Joe Cosgrove Jr.

“Life moves pretty fast. If you don’t stop and look around
once in a while, you could miss it.”
—Ferris Bueller, Ferris Bueller’s Day Off, (1986)

Like Ferris Bueller said, the world comes at you
fast—and in the area of technology, this is clearly an
understatement. Moore’s law!, an observation that the
number of transistors on a computer chip doubles about
every two years, illustrating the speed and complex-

ity at which technology evolves, seems almost quaint at
this point. Headlines regarding the advancements in the
deployment of broadband facilities for the internet and
artificial intelligence (AD are no longer seen as dramatic
events. But one area that is capturing attention and
imagination is the metaverse, or virtual reality (VR).? Is
the metaverse here already? If not, when does it arrive?
Will VR become a reality? Will we spend a lot of time in
the metaverse?

So, let’s “stop and look around”
and discuss what exactly the meta-
verse is. And then we should tackle
the question of what the appropriate
regulatory framework should be for
the metaverse/VR. I label this frame-
work meta-regulation.’? Please put on
your 3D goggles so we can explore
this area together.
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What is the Metaverse?

- Lawyers and professors often start with definitions of
Cosgrove © key terms. This article is no different. The term meta has
© taken on a life of its own. Meta is used in combination
with many words today, from metafiction to metadata.
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Meta-Regulation: Regulatory Framework for a Virtual World

continued from page 1

Noam Cohen wrote a prescient piece, Meta-Musings,

in 1988 saying that “meta” was going to grow into meta
usage in the future.” But the origin of the term “meta-
verse” has been credited to Neal Stephenson in Snow
Crash, his 1992 bestseller:

So Hiro’s not actually here at all. He’s in a
computer-generated universe that his com-
puter is drawing onto his goggles and pumping
into his earphones. In the lingo, this imaginary
place is known as the metaverse.

Hiro spends a lot of time in the

metaverse.’

topic, The Metaverse: And How It Will Revolutionize
Everything:

A massively scaled and interoperable network of
real-time rendered 3D virtual worlds that can be
experienced synchronously and persistently by an
effectively unlimited number of users with an indi-
vidual sense of presence, and with continuity of
data, such as identity, history, entitlements, objects,
communications, and payments.'

Mark Zuckerberg and his com-
pany Meta describe the metaverse as

Is the metaverse  coiovs
phenson’s book was published, Simply gOillg tO be * The metaverse is the next evo-

Interestingly, the year before Ste-

Senator Al Gore led a Senate subcom-

lution in social connection and the

mittee hearing on VR.® Gore noted an enhanced Wdeo successor to the mobile internet.

that people had asked what VR was

* Imagine a set of digital spaces that

and why a hearing was being held on game Whel‘e we may you can move seamlessly between.

the unfamiliar topic. Gore explained:

Virtual reality promises to revolu-

¢ Like the internet, the metaverse

assuime the I'Ole will help you connect with people

when you aren’t physically in the
tionize the way we use computers. Of qual‘tel‘bad( fOI“ same place and get us even closer

At least, that is my opinion. It

to that feeling of being together in
could improve the way we design the COWbOYS? " aw person.*?

new products, how we teach our
children, and how we spend our
free time. It has the potential to
change our lives in dozens of
ways.’

One witness in the hearing dis-
cussed the origins of the predecessor
term virtual world:

Ivan Sutherland in 7965 coined

the term virtual world to define systems in which
the users are immersed in scenes created by com-
puter graphics, and he stated the vision: to make
the objects in the scene “look real, sound real, feel
real, and move realistically as the user interacts
with them.”*

The hearing even included a field trip for the leg-
islators to see a demonstration of “how powerful the
new technology is.”"! Defining the metaverse is a bit
more challenging than one may think. Indeed, it may
be an “eye of the beholder” concept at this point. But

I think the best attempt to define the term metaverse is

from Matthew Ball’s excellent must-read book on this

A recent Congressional Research
Service report said that metaverse
services will likely feature three char-
acteristics to separate them from
two-dimensional applications:

1. an immersive, three dimensional
(3D) user experience;

2. real-time, persistent network
access; and

3. interoperability across networked platforms.'*

Is the metaverse simply going to be an enhanced
video game where we may assume the role of quar-
terback for the Cowboys (per a Meta commercial) or
where we walk in someone else’s shoes to gain insights
into their experiences or where we show up at busi-
ness meetings in a zebra avatar®—or all of the above?
Will government meetings or voting on issues/elections
be held in the metaverse?'® Will the metaverse replace
travel or be a place to meet another avatar to see where
those encounters lead? Or will there be much more than
we currently “see,” as there often is with technological
developments?
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What are the motivations for metaverse developers?
To improve life for society? To make money? Both? Cory
Ondrejka observed in 2004 that:

[iln fact, one of the few missteps in Snow Crash is
that its main character has virtual wealth but not
real world wealth. For the Metaverse to be suc-
cessful, virtual wealth must be convertible to real
wealth.V

Ondrejka argued that the “free market requires
creators to have ownership and rights, thereby gen-
erating both wealth and capital in order to fuel
growth.”"® Is this the right approach? Are we prepared
to leave the development of the metaverse to a few
“know-it-alls”?"?

Are We There Yet? Will We Ever Get
There?

Again, this is a topic of some
dispute. Indeed, some are very skep-
tical that the metaverse will even
become a reality (pun intended). But
I think the answer is that the meta-
verse remains in its infancy, with an
active participant population about
the size of Sioux Falls, South Dakota.
In fact, there is no guarantee that the
fully envisioned metaverse will ever
become a part of our everyday lives
(but I wouldn’t bet against it).>* Will
there be “enough” people who want
to wear sweaty goggles for hours at
a time?* Certainly, there are many
obstacles, from hardware to soft-
ware, that must be addressed. Even
Meta, which is banking its future

on the metaverse, is facing serious
challenges at this point. However,
there can be little argument that the
COVID-19 pandemic boosted online
usage and perhaps the concept of
VR.#

Mega-Decision: Permissionless Innovation or “Mother, May
1?”” Approach?

Arguably, before even reaching a determination on
regulatory policy and subsequent law/enforcement
mechanisms, society must make fundamental decisions.*
In the case of technological developments, society has
taken a wide variety of approaches. In the early rail-
road, telegraph, and telecommunications days, society
gravitated to the government “granting permission” for
related activities such as deployment. More recently, the
growth of the internet and mobile communications has
flourished with a more hands-off approach.

We should not
leapfrog past some
basic constitutive
decisions, such
as whether the
metaverse should
be regulated.

In his book Permissionless Innovation: The Continu-
ing Case for Comprebensive Technological Freedom,
Adam Thierer contrasted what he called the “precau-
tionary mindset” with the “permissionless innovation”
approach.?* He described the responses by pol-
icy makers to be on a continuum from “prohibition”
(e.g., product bans) and “anticipatory regulation”

(e.g., licensing) to “resiliency” (e.g., education) and
“adaption” (e.g., coping social norms).” Thus, these
approaches would range from curtailing develop-
ment until developers can prove they will not cause
harm to the permissionless approach of permitting
new technologies to develop by default. Thierer obvi-
ously is a proponent of the latter, arguing in part that
life involves “risk,” pointing to numerous new techno-
logical marvels (e.g., the Internet
of Things, drones, driverless cars,
etc.).*

Thierer does concede there gen-
erally is a role for “some regulation,”
but he urges “simple rules for a com-
plex world” (citing author Richard
Epstein)?” and not imposing rules
without a “cost-benefit” analysis.®

In the case of the metaverse, then,
should the permissionless innovation
approach be allowed to continue, or
is there enough concern due to the
size of providers and the ills pro-
duced by the current internet and
social media to warrant a more
hands-on regulatory approach?

Should the Metaverse Be Regulated?
Recognizing these obstacles, it still
would not be prudent policy to sit
back and see how things develop
in the metaverse. Policy and law
seem to routinely be in a catch-up
mode with technology. This may be
a time for once for policy makers
to try to get ahead of issues. In any
event, we should not leapfrog past some basic consti-
tutive decisions, such as whether the metaverse should
be regulated. If it was to be regulated, what entity or
entities should do regulate it? For that matter, what
entities should be involved in the development of the
metaverse?

While such questions may seem a bit esoteric, they
present issues that are not entirely new to policy mak-
ers. These types of foundational questions had to be
made with respect to previous platforms ranging from
broadcast to cable to telecommunications (initially
with very hands-on regulation) to broadband and
wireless to the internet (with initially very hands-off
regulation). These prior evolutions are cases to study
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in our current quest. Moreover, once these founda-
tional questions are answered, they seem to “stick;”
case in point is the establishment of the Federal
Communications Commission (FCC) in the Communi-
cations Act of 1934.

Foundational Decisions

But even before we review those learnings from prior
evolutions, we should follow a basic regulatory test. Pro-
fessors Stuart Benjamin and James Speta suggest the
following as a general policy framework:?

* What market failures, if any, justify proposed
regulation?

* What are other justifications for regulation?

* What does government need to
know to administer regulation?

* What are likely market and non-
market effects of regulation
(e.g., entrenching incumbents
and/or thwarting upstarts)?

* How will the government deter-
mine if regulation is working?

* Can regulation be explained
as a product of public choice®
theory?

A shorthand interpretation of
this framework is the weighing
of the costs versus the benefits of
any proposed regulation. Consid-
ering possible regulation of the
metaverse presents several challeng-
ing questions: Is the “marketplace”
responsibly developing the meta-
verse? Does the government need
to step into the metaverse? Does
the government understand what
the metaverse is or will become?
How would the government assess
the success of any regulation of the
metaverse? What are the real underly-
ing aspirations of any such regulation (e.g., protection,
power, etc.)?

Currently, there is developing bipartisan skepticism
that large private players such as Google, Facebook,
Amazon, etc., should be left to their own devices;
President Biden has even urged Republicans and Demo-
crats to “rise up” against “Big Tech.”! Calls for antitrust
reviews are increasing. Indeed, there are some pend-
ing cases (e.g., ones against Google and Meta, described
herein). This market dominance raises the question of
whether the government needs to step up its game as to
the metaverse. These are not new and novel questions.

A witness from the 1991 Senate hearing mentioned
above advocated as follows:

A shorthand
interpretation of
this framework
is the weighing
of costs versus
benefits of proposed

regulation. « “Governments should avoid

The Basic Idea. Judge regulations by whether they
discourage nonproductive ways of making money,
instead of by whether they correct for extreme
economic conditions.*

This somewhat interesting statement apparently
was making the point that any government funding or
investment rules that are not directly tied to the pro-
duction of VR should not be made. In one real sense,
the government has been actively promoting the devel-
opment and deployment of broadband services both
fixed and mobile, including 5G wireless networks
(through various funding mechanisms). These services
and networks are critical to the development of the
metaverse.*

Perhaps the guide to meta-
regulation should be the policy
approach utilized with the develop-
ment of the internet. The decision
to privatize management of inter-
net names/addresses began with
the principles set forth in the Clin-
ton administration’s statement on
internet policy, the Framework
for Global Electronic Commerce
(Framework 1997):

* “The private sector should lead.”
Innovation will result from a a
market-driven arena.

undue restrictions on electronic
commerce.” Unnecessary regu-
lations and taxes would thwart
development.

* Government should “support . . .
a . .. minimalist, consistent and
simple legal environment for com-
merce.” This framework would
ensure competition, protect intel-
lectual property and privacy, and
prevent fraud.

* “Governments should recognize the unique qual-
ities of the Internet. The genius and explosive
success of the internet can be attributed in part to
its tradition of bottom-up governance.” Its decen-
tralized nature challenges existing regulatory
models. Do not assume the old regulatory frame-
work applies.

* “Electronic [cJommerce over the Internet should be
facilitated on a global basis.”?

Similar ideas may be found internationally in the
communiqué issued by the Organisation for Economic
Co-operation and Development (OECD) at a high-level
meeting in 2011:
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* Promote and protect the global free flow of infor-
mation. In doing so, the government should
protect “personal data, children online, . . . and . . .
cybersecurity.”

* Promote the open, distributed and interconnected
nature of the Internet, a decentralized network
that enables collaboration and innovation, globally
accepted and developed without an international
regulatory regime.

* Promote investment and competition in high speed
networks available at reasonable prices and pro-
mote broad geographic coverage.

* Promote and enable cross-border delivery of services.

* Encourage multi-stakeholder cooperation in policy
development processes.”

Not to be outdone by past state-
ments on internet governance, the
Biden administration entered into a
joint declaration about internet free-
dom with 60 other countries in 2022,
“A Declaration for the Future of the
Internet” (Declaration).*® The Dec-
laration includes principles in the
following categories (recognizing
that they are “not legally binding but
should rather be used as a reference
for public policy makers™):

* Protection of Human Rights and
Fundamental Freedoms

* A Global Internet

* Inclusive and Affordable Access
to the Internet

e Trust in the Digital Ecosystem

* Multistakeholder Internet
Governance?®

The principles include statements
such as the following:

e Protect and respect human
rights and fundamental freedoms across the digital
ecosystem, while providing access to meaningful
remedies for human rights violations and abuses,
consistent with international human rights law.

* Refrain from blocking or degrading access to lawful
content, services, and applications on the Internet,
consistent with principles of Net Neutrality subject
to applicable law, including international human
rights law.

* Support digital literacy, skills acquisition, and
development so that individuals can overcome the
digital divide, participate in the Internet safely, and
realize the economic and social potential of the
digital economy.

Is the appropnate
regulatory approach
‘““‘command and
control,” or “hands-
off,”” or a stage
in between?

* Refrain from using the Internet to undermine the
electoral infrastructure, elections and political
processes, including through covert information
manipulation campaigns.

e Protect and strengthen the multistakeholder system
of Internet governance, including the develop-
ment, deployment, and management of its main
technical protocols and other related standards and
protocols.”

But in addition to these proclamations about the
internet, policy makers will need to make fundamen-
tal decisions about the metaverse and the question
of meta-regulation.” What agency or agencies, if any,
should be responsible for overseeing the metaverse? Is
the appropriate regulatory approach
“command and control,” or “hands-
off)” or a stage in between? Should it
be an ex ante or an ex post approach?
Will the United States be able to
coordinate with other nations on the
development and/or regulation of the
metaverse, or will there be a sham-
bolic approach to such an important
issue (as has been the case with
privacy)?¥!

Eric Schmidt and Jared Cohen dis-
cussed the issue of the “balkanization
of the Internet” a few years ago.*
They observed:

States will long for the days when
they only had to think about for-
eign and domestic policies in the
physical world. If it were possible
to merely replicate these poli-

cies in the virtual realm, perhaps
the future of statecraft would not
be so complex. . . . This disparity
between power in the real world
and power in the virtual world
presents opportunities for some
new or unappreciated actors, including small states
looking to punch above their weight and would-be
states with a lot of courage.®

Admittedly, Schmidt and Cohen may have been think-
ing more about the internet of 2015 than the metaverse,
but these international policies and concerns should
apply with equal weight.

There is a variety of regulatory issues that need to be
addressed in the context of the metaverse. For example,
the issue of privacy already has attracted much attention
from policy makers around the world in the context of
the present internet. But what about privacy in the meta-
verse? Are the principles the same or different? California
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Representative Ro Khanna has collaborated with Sir

Tim Berners-Lee on a so-called Internet Bill of Rights.*
Should the following principles from their list be applied
to the metaverse?

* Opt-In Consent (users’ consent before data is used)

* Knowledge of Data Use (think Cambridge Analytica)

* Deleting Personal Data and Abusive Content (right
to delete personal data)

* Security and Notification (expect companies to
protect data)

» Portability and Interoperability (power of “network
effects” versus allowing users to move data to dif-
ferent sites)

* Net Neutrality® (check on internet service provid-
ers (ISPs))

* Data Minimization for Internet
Access (companies do not col-
lect more data than needed)

* Multiple Providers and Platforms
(goal: more ISPs and digital
platforms)

* Preventing Unfair Data Discrimi-
nation (checking algorithms)

* Fiduciary Duty (companies
that manage data should have
responsibility to act in the users’
best interests)*

Privacy is but one of the criti-
cal planks of regulation to develop
regarding the metaverse.

Which Agency?

Another foundational question is
which agency or agencies should be
involved in serving as the police on
this “new beat.”¥

Federal Communications Commission (FCC)
The agency that immediately comes
to mind to lead regulatory oversight
of the metaverse is the FCC. It has had much experi-
ence with the development of telecommunications,
broadband, and internet issues. This includes issues
such as universal service, interoperability (think inter-
connection and number portability), and net neutrality.
It is likely that such issues will become important to
the development of the metaverse.

The FCC was created in 1934, replacing the Federal
Radio Commission, which had been created in response
to the “chaos™® in the radio broadcasting industry. In its
early years, the FCC focused on the Bell System monop-
oly and development of broadcasting. Subsequent
technological developments such as cable television
(CATV) and broadband typically placed the FCC in

In the metaverse,
the idea of an
avatar being
‘“portable” from
one platform to
another will likely
become important.

the position of playing catch-up. The FCC was forced
to plug the gaps by developing rules based on mak-
ing arguments such as “ancillary jurisdiction” and broad
interpretations of the Communications Act’s “public
interest” standards. Later, Congress would on occasion
plug the gap by adding a new “title” to the Communi-
cations Act to cover CATV. Another example is that of
the “what is it” questions surrounding “broadband” (i.e.,
telecommunications versus “enhanced information” ser-
vice), which created industry delays and confusion for
years.

The last substantive amendment to the Communica-
tions Act was the Telecommunications Act of 1996 (FTA
96), and that was eons ago in the technology timeline.
FTA 96 did address some aspects of the internet, but is
so far behind now that commentators
are calling for a major update. FTA
96 clearly does not have any strong
guidance for regulatory treatment of
the metaverse.

That said, the FCC clearly does
have experience with issues such as
interconnection, which could arise in
the metaverse. Interconnection has
been a fundamental issue in telecom-
munications from the time the early
Bell System refused to interconnect
with other systems to the enshrining
of the concept for all telecommuni-
cations carriers in FTA 96. Another
relevant issue is number portability,
which FTA 96 required to facili-
tate competition. In the metaverse,
the idea of an avatar being “porta-
ble” from one platform to another
will likely become important. And,
although the battle over net neutrality
has centered on platform providers/
ISPs versus edge providers of con-
tent, the issue of net neutrality could
arise in the metaverse depending
upon the nature of the participants.

Federal Trade Commission (FTC)
Another agency that is already addressing issues rele-
vant to the competitive development of the metaverse
is the FTC. Indeed, the FTC has started investiga-
tions and filed lawsuits versus Facebook/Meta.* This
includes challenges to Meta’s pending acquisition of
a firm called Within Unlimited (Within), which is a
maker of VR equipment (to be discussed in more detail
below).® The FTC is being admittedly aggressive in
taking proactive measures involving “future” products/
markets.

The FTC is an even older agency than the FCC. The
FTC does not have jurisdiction over telecommunications
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common carriers.’! But it does engage in issues touch-
ing the industry given its broad consumer protection
role. The mission of the FTC is “. . . protecting the pub-
lic from deceptive or unfair business practices and from
unfair methods of competition through law enforcement,
advocacy, research, and education.”*?

In the relevant area of privacy, the FIC is quite
active.” Clearly, privacy will be a huge issue in the
metaverse. The FTC brings actions against companies
that do not live up to its promises to consumers on how
it treats their personal information. In addition, the FTC
has taken special steps to assure that children under
13 years of age do not share their personal information
on the internet without the express approval of their
parents (pursuant to the Children’s Online Privacy Pro-
tection Act in 1998).

The FTC does seem to be mak-
ing an initiative to get ahead of
some of the technology issues rele-
vant to the metaverse. On February
17, 2023, the FTC announced that
it is creating a new Office of Tech-
nology (OT) to “. . . strengthen
the FTC’s ability to keep pace with
technological challenges in the
digital marketplace by supporting
the agency’s law enforcement and
policy work.” The new office—
OT—is intended to help the FTC’s
mission by:

The FTC

 strengthening and supporting
law enforcement investigations
and actions;

e advising and engaging with FTC
staff and the Commission on
policy and research initiatives;
and

e engaging with the public and
relevant experts to understand
trends and to advance the Com-
mission’s work.>

Perhaps this OT will also focus on metaverse issues.
In any event, recognizing that Europe is thought to
be ahead of the United States in terms of privacy leg-
islation, the FTC does have experience relevant to
this issue for the metaverse. Even with the use of ava-
tars, the data provided by the VR participant in their
trips through the metaverse will likely be tracked
and deemed valuable information for commercial
purposes.

Department of Justice (DOJ)
The DOJ is likely to become involved in VR issues.
Indeed, one could say that it has already begun to do

does seem
to be making an
initiative to get
ahead of some
of the technology
issues relevant to
the metaverse.

$0.%® The agency recently filed an antitrust case against
Google regarding its digital advertising services (fol-
lowing a previous antitrust suit on Google’s digital
search service).’” The DOJ has filed criminal charges
against Sam Bankman-Fried (ironic last name), pri-
marily arising out of cryptocurrency activities, which
almost certainly will play a role in the metaverse.” In
addition, the DOJ helps protect the public by break-
ing up ransomware rings. It is not a stretch to think
that such nefarious activities will take place in the
metaverse.

Thus, as to the metaverse, should there be the tradi-
tional “tag team” of the FCC and FTC (sprinkled in with
DOJ antitrust/criminal law enforcement) or the appear-
ance of an entirely new “cop on the beat™

“Digital Platform Agency”

Former FCC Chair Tom Wheeler and
others have previously suggested
that a new agency (i.e., a Digital
Platform Agency) be developed to
deal with emerging technology and
platforms.” This raises practical ques-
tions: Where would the “expertise”
come from? Is there time to develop
such an agency? Is there an appetite
to fund such an agency? One clear
advantage of a new agency is that
there would be no (or limited) pre-
existing ties/relationships between
incumbents and agency personnel.
Wheeler’s basic vision for such an
agency would be:

* Risk management rather than
micromanagement: Rigid indus-
trial-era, utility-style regulation is
incompatible with today’s rapid
pace of technological change.
Regulation should be based on
risk-targeted remedies focused on
market outcomes.

* Restoration of common law principles: For hun-
dreds of years, common law has required those
providing services to anticipate and mitigate harm-
ful effects (a “duty of care”), as well as provide
access to essential services (a “duty to deal”).
Oversight of Big Tech need do nothing more than
reinstate such expectations.

e Agile regulation: In lieu of top-down dictates, the
new agency should be the forum to involve the
industry in developing enforceable behavioral
standards similar to fire and building codes. Such
codes introduce innovation-promoting agility to
the oversight process while protecting consumers
and competition.®
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Of course, as with many ideas in this space, there
are contrary opinions. Lawrence Spiwak believes
Wheeler’s proposal is a “bad idea.”® Spiwak argues
that the desired framework of Wheeler’s proposal
would give such a new agency “broad and unchecked
regulatory powers over the entire Internet Ecosystem—
including both tech platforms and Internet Service
Providers alike.”%?

Or, should the metaverse be left to self-regulation?
We've seen self-regulation or “industry” regulation in
other areas in terms of setting standards or codes of
conduct. Meta has even previously utilized an “inde-
pendent Oversight Board” to rule on speech decisions
(think Trump ban). Ruby O’Kane questions the self-
regulation approach:

. platform self-regulation is not
“wholly public spirited.” The “eco-
nomic logic of advertiser-driven
social media,” requires continuous
expansion of either membership
or user attention often measured
as time spent on the platform. This
dictates that platforms constantly
search for “new opportunities for
profits and property accumula-
tion that can only be achieved
through shutting down or circum-
scribing” speech. Self-regulation
creates opaque normative sys-
tems of speech governance that
are informed by the idiosyncratic
business interests and models of
platforms, yet are presented as
fundamentally based in broader
social values and norms.*

The question of which, if any,
agency should have metaverse over-
sight responsibilities should not be
overlooked. As Benjamin and Speta
note, these “constitutive” questions
are important to resolve.® This is true even when deal-
ing with VR. But let’s move on from this hypothetical
agency to a real agency taking real action involving the
metaverse.

FTC vs. Meta and Within Unlimited
Let’s delve a bit more into the FTC’s recent challenge
to Meta’s acquisition of Within Unlimited. The federal
preliminary injunction case went before Judge Edward
Davila.” Within’s big product is “Supernatural,” which
offers VR workouts and set to music in exotic locations
(in contrast with the not-so-exotic local gym).

The FTC’s basic argument centered on Meta being
really big, as in “one of the largest technology companies

The question of
which, if any,
agency should have
metaverse oversight
responsibilities
should not be
overooked.

in the world.”® Meta has already invested and plans to
invest billions into the metaverse, or VR. Meta has been
on a “campaign to conquer VR” since 2014, according to
the FTC.” Meta has already made numerous acquisitions,
such as Oculus (a VR headset manufacturer), followed by
Meta Quest 2, and the Meta Quest Store distributes VR
platform apps, including the popular one “Beat Saber.”%
(Meta acquired Beat Saber when it purchased the firm,
Beat Games, in 2019.)® These attributes give Meta insight
into all phases of VR—*the entire ecosystem”—and ability
to exploit its network effects.”

In short, the FTC claimed that the acquisition would
substantially lessen competition on the VR-dedicated
fitness apps market (versus other fitness/exercise equip-
ment). Setting aside the question on the narrowness of
this product market definition, the
complaint is unique as to its basis of
possible “future harm” from a pos-
sible future market within the future
VR universe. But the FTC claims that
“Meta would be one step closer to
its ultimate goal of owning the entire
‘Metaverse.””!

In order to succeed on its Sec-
tion 13(b) 7? claim for relief, the FTC
needed to prove the merger vio-
lates Section 7 of the Clayton Act, the
effect of which “may be substantially
to lessen competition or tend to cre-
ate a monopoly.””

The FTC’s filing in court was a
(typical) step taken so the merger
would not be consummated before
the FTC completes its administra-
tive complaint proceeding pending
before the FTC.

In December 2022, the parties
appeared for a hearing on the injunc-
tion before Judge Davila. Meta’s
lawyer argued in his opening state-
ment that the FTC is attempting to
establish a precedent that:

. if you’re big, you've got an interest in some-
thmg and we think you’d rather ought to build it,
we’re going to stop you from buying it and we're
going to make you build it.”*

Mark Zuckerberg testified that there was “almost no
chance” Meta would have been able to develop this
project due to a deteriorating business environment.”
Zuckerberg did draw some attention in this question-
and-answer colloquy when asked if Facebook was
“trying to shape the future of technology” as a pur-
veyor of the metaverse under its new name. Zuckerberg
replied, “Yes, that’s a fairly broad statement, but yes.””
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Meta agreed to delay closing the deal until Janu-
ary 31, 2023, or the first business day after the judge
issued his ruling, whichever came first.”” Perhaps not
surprisingly, Judge Davila issued his order on Janu-
ary 31, and denied the FTC’s motion for preliminary
injunction.”™ The court explained that it was “not tasked
with “makl[ing] a final determination on whether the
proposed merger violates Section 7, but rather [with
making] only a preliminary assessment of the merger’s
impact on competition.””

But the order was not a total bust for the FIC, as
Judge Davila found that the FTC had supported its
proposed definition of the product market as “. . . con-
sisting of VR dedicated fitness apps, meaning VR apps
‘designed so users can exercise through a structured
physical workout in a virtual set-
ting.””® The FTC also won the battle
of defining the geographic market.*
Judge Davila found that “. . . the rel-
evant antitrust market for the analysis
of the competitive impacts of Meta’s
acquisition of Within is VR dedicated
fitness apps in the United States.”®

The court was not overly
impressed with the economic expert
testimony on the interesting issue of
“nascency” of the VR fitness app mar-
ket, finding that “. . . the Court will
give limited weight to the fact that
the VR dedicated fitness market may
be characterized as a nascent market
and focus instead on the underlying
market indicators.”® More impor-
tantly, the court found that because
“the FTC has not satisfied the other
elements of the potential competi-
tion theories they have brought (i.e,
actual potential competition and per-
ceived potential competition), the
Court need—and does not—decide
whether the Defendants’ showing
here is sufficient to rebut the FTC’s
prima facie case on substantial concentration.” This
included the court not being persuaded by the size of
Meta alone as determinative of its likelihood to enter the
VR fitness app market independently of an acquisition
(finding it lacked certain expertise, etc.).>

The FTC also argued for an injunction under a Section
7 “perceived potential competition theory.” Specifically,
the FTC argued that the Meta acquisition would dissuade
competitors due to Meta’s very presence, even if just on
the “fringes of the market.” In short, the FTC lost the
overall skirmish before Judge Davila due, in part, to a
finding that “. . . the objective evidence does not support
a reasonable probability that firms in the relevant market
perceived Meta as a potential entrant.”

Some argue that
antitrust law needs
to be updated to
prepare for the
metaverse and
related merger and
competitive activity.

On February 8, 2023, Meta promptly announced that
it had completed the merger with Within, stating that
“Meta has complied with all regulatory requirements
for closing.”®

Of course, this still left the agency case pending for
hearing. However, on February 10, a couple of days
before the scheduled administrative law judge hear-
ing, the matter was stayed by agreement of the parties.
A couple of weeks later, on February 24, 2023, the
FTC made a final decision to not further challenge
the merger (it has decided not to appeal Judge Davi-
la’s decision).”” This decision was not surprising as it
seemed unlikely the FTC would continue to fight the
merger after Judge Davila’s ruling. But matters involving
VR raise interesting possibilities. Indeed, we have seen
the FTC attempt to resurrect chal-
lenges to previously closed deals (i.e.,
“unwind”), such as the Facebook and
Instagram deal ”* Nonetheless, this
case represented a tough loss for the
agency.

But the FTC will find some solace
in the loss, given Judge Davila’s rul-
ing that the FTC’s case was:

... premised on a valid legal the-
ory—namely, that the transaction
could lessen competition because
the industry would benefit from
Meta’s independent entry into

the market. Meta’s lawyers had
argued that this theory, known

as the “actual potential competi-
tion” doctrine and which has never
been explicitly endorsed by the
Supreme Court, is invalid.”

Some argue that antitrust law
needs to be updated to prepare for
the metaverse and related merger and
competitive activity, including, for
example, how to define the market.”
This result may bolster that position.

The FTC received serious criticism for pursuing this
case against Meta.”® It remains to be seen if this criticism
deters future efforts by the agency in the VR space.

What Will Be the Psycho-Physical Effects of the Metaverse?
As seen above, there are numerous issues to be resolved
by policy makers during the metaverse rollout and
beyond. One critical issue involving the health and wel-
fare of children needs to be addressed sooner rather
than later under any regulatory regime. This issue will
be the potential psycho-physical effects” of the meta-
verse on children (or people of all ages frankly). We
have seen numerous reports about the impact of social
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media on children and young adults. Issues range from
bullying with severe results to developing body image
issues and eating disorders. These issues are causing
serious mental and physical health issues for too many
individuals.

A recent study® looked at the connection between
adolescents’ (sixth and seventh graders) frequency of
checking behaviors on three social media platforms
and longitudinal changes in functional brain develop-
ment. The study found that participants who engaged
in habitual checking of social media showed a distinct
neurodevelopmental trajectory within regions of the
brain comprising the affective salience, motivational,
and cognitive control networks in response to antici-
pating social rewards and punishments, compared with
those who engaged in nonhabitual checking behav-
iors.” In short, this habitual checking behavior could
have implications for the psychological adjustment of
adolescents.

The Metaverse Challenge

The challenge of coming up with a meta-regulation
game plan is already upon us. A pessimistic (perhaps
realistic) view is that policy makers will not be able to
reach consensus on such a game plan. Policy making in
this general area tends to be reactive. Hopefully, we will
not be faced with the chaos that occurred early in the
radio broadcasting era.”

An optimistic view is that consensus, at least on the
basic constitutive questions of Meta-regulation, can be
reached as has been done previously with the respect
to the Internet. There are arguments that existing regula-
tions need to be updated to address the metaverse and
some suggest that new regulations are needed.” There
are some who argue we should not regulate the meta-
verse because we are uncertain as to what it is and what
it will be.'® I do not believe the “let’s see how this goes
and worry about it later” approach is a prudent path.

In any event, the metaverse is coming at us fast. We
have an opportunity to prepare, and we shouldn’t want
to miss it. fj
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