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STATEMENT REGARDING ORAL ARGUMENT

Because of the grave public health consequences of this case, the City and 

County urge this Court to decide this case as expeditiously as possible. If oral 

argument would delay resolution, then the City and County respectfully request 

that the Court decide the case on the briefs. The City and County, however, are 

ready to participate in oral argument should the Court deem it necessary.

ISSUE PRESENTED

In the Order granting a stay of this Court’s temporary order, the Texas 

Supreme Court identified the key legal issue as “which government officials 

have the legal authority to decide” whether, when, and where to impose mask-

wearing requirements in the City of San Antonio and Bexar County. Order, 

No. 21-720 (Tex. Aug. 26, 2021). Thus, the issue presented for decision is:

Have the City and County demonstrated a probable right to the relief on 

their claims that the Governor lacks legal authority to prohibit the City and 

County from requiring masks for their employees, visitors to their facilities 

owned, and students and staff of schools in Bexar County?
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STATEMENT OF FACTS

The evidence before the trial court demonstrated that without a masking 

mandate for City and County employees, facilities, and schools, the City and 

County face the immediate threat that their health care systems will be 

overwhelmed by the unmitigated spread of COVID-19 and that they will be 

unable to provide critical services to the citizens in their community.

A. The Delta variant is causing a rapid increase in COVID-19 
infections and threatening health care system capacity.

The Delta variant is causing a rapid increase in COVID-19 infections in 

San Antonio and Bexar County. The Delta variant is many times more 

infectious than prior versions of the virus. The initial strain “would infect one 

or two people,” but “with the delta variant, every person infects eight to nine 

people.” 1 RR 41:14-20.

Junda Woo, MD, MPH, the Public Health Authority for San Antonio and 

Bexar County, testified that COVID-19 cases are rapidly rising in the City and 

County and are expected to soon surpass previous peaks during the pandemic. 

1 RR 34:6-9, 38:16-39:10; 2 RR Ex. 2 (Bexar County weekly reported cases and 

deaths, March 2020 to Aug. 9, 2021). Hospitalizations are likewise increasing, 

with the local healthcare system having fewer staffed beds than earlier in the 

pandemic to handle the increased admissions. 2 RR Ex. 3 (Bexar County 

Weekly Hospital Data, April 202 to Aug. 9, 2021); 1 RR 44:23-45:14, 46:10-18. 

Staffing shortages particularly impact the availability of beds in intensive care 

units, which many COVID patients require. 1 RR 48:7-17, 49:18-23. Pediatric 
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hospitalizations have increased during this latest surge, due to both increased 

numbers of young COVID patients and a local outbreak of respiratory 

syncytial virus (RSV) among school-age children. 1 RR 46:19-47:10. 

As of August 16, 2021, the availability of staffed hospital beds in Bexar 

County was as low as at any other point in the pandemic. 1 RR 49:24-50:9; 2 

RR Ex. 4 (Bexar County Healthcare System Data). The statistics monitored by 

Dr. Woo showed that the City and County “are in a crisis level right now,” with 

all warning indicators at critical or severe levels. 1 RR 58:4-15.

Faced with these dire statistics and trends, Dr. Woo worries that “we’re 

going to break our healthcare system.” 1 RR 51:25-52:9. In the week before the 

hearing, the City received so many emergency calls that there were periods, for 

close to half an hour, when no ambulances were available to respond to 911 

calls. 1 RR 53:12-25. “That’s a long time if you’re having a heart attack [or] if 

you’re having a stroke . . .. It’s not acceptable for a city of this size.” 1 RR 

53:22-25.

B. Without masking, the re-opening of schools threatens to further 
burden the healthcare system with additional COVID infections.

Dr. Woo testified that opening schools for the Fall semester will 

“absolutely” increase the number of COVID patients in the community. 1 RR 

54:23-55:5. Most students are unvaccinated, including all children under 12. 1 

RR 54:8-22. In-person schooling means less social distancing. Id. Funding for 

COVID testing has been cut. Id. Dr. Woo testified that “we’re at a crisis level,”

“absolutely we’ll start another increase” in cases, and “how big it is, how long it 
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lasts has to do with how much schools can mitigate.” 1 RR 54:8-55:5. To 

mitigate transmission in schools, “[w]e need to be able to use every tool in the 

toolkit and that includes masking.” 1 RR 54:21-22. To prohibit mask mandates 

“is like asking these schools to operate with one arm tied around their back.” 1 

RR 54:18-20.

For example, at one San Antonio school that had returned to in-person 

schooling with only voluntary masking, the school reported more COVID 

cases in a few weeks caused by “student-to-student in-school transmission” 

than “all of the last school year” because masking, when voluntary, “was not 

widely used.” 1 RR 59:11-60:16. 

Wearing a mask is an effective tool to slow the spread of the COVID virus. 

1 RR 56:8-16. The Governor himself has proclaimed that “wearing face 

coverings is one of the most important and effective tools for reducing the 

spread of COVID-19.” Executive Order GA-29. Dr. Woo, as public health 

authority for the City and County, issued a directive to schools to require masks 

for students and staff, following guidance from the Centers for Disease 

Control. 2 RR Ex. 5; 1 RR 56:22-57:24. She testified that the current surge in 

infections makes masking in schools “essential.” 1 RR 56:22-57:5. Without a 

mandate, the consequence will be “a bigger surge in hospitalizations in a few 

weeks,” 1 RR 60:21-61:10, resulting in more deaths. 1 RR 61:11-13.
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C. Without masking, the City and County may need to curtail 
essential services and close facilities. 

City Manager Erik Walsh testified that in the six weeks before the hearing,

COVID-19 cases had increased among the City’s 12,500 employees, directly 

“track[ing] that community upswing.” 1 RR 69:25-70:2, 72:11-20. On the 

Friday before the hearing, six City employees were in the hospital with 

COVID-19 and another 164 were absent sick with COVID. 1 RR 75:8-22. 

Walsh described this as “a faster rate per day of cases” than ever before. 1 RR 

75:15. Bexar County Manager David Smith testified that there has been a 

similar increase in COVID-19 infections among County personnel, roughly 

tripling in the last two months. 1 RR 110:9-20, 111:5-16.  

Many City and County employees, like librarians, firefighters, and sanitation 

workers, are responsible for interacting with or providing services to the public, 

including members of vulnerable populations like the elderly and children. 1 

RR 70:3-71:11, 104:18-105:5, 106:4-11. Working remotely is not an option for 

these employees. 1 RR 71:15-72:10. City Manager Walsh issued a directive 

requiring City employees and visitors to City facilities to wear masks. 1 RR 

72:21-73:21; 2 RR 6. The directive was based on Dr. Woo’s medical advice and 

the fact that rising cases among City employees threatened to interrupt essential 

City services.  1 RR 73:25-75:5. County Manager Smith likewise testified that 

the County Judge’s mask mandate (2 RR Ex. P-1) is needed to preserve the 

County’s ability to provide essential community services: “[I]n-person services 

for many county services are not optional.  For instance, if you have an in-
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person trial, you have to be there. And so it’s our job to try and protect 

members of the public as well as our own workforce when they try and access 

county services . . . .”  1 RR 119:12-120:3.

In the week before the temporary injunction hearing, San Antonio “tied for 

the greatest number of calls to EMS for COVID-related incidents since the 

pandemic began.” 1 RR 76:15-77:5. The staffing strain caused by the pandemic 

is so severe the City graduated its latest class of fire academy cadets two weeks 

early to get them into the field sooner. 1 RR 78:22-79:11. This strain on 

emergency responders impacts everyone because, “whether you have COVID 

or not, whether you’re vaccinated or not, that means we’re not available to 

transport individuals due to heart attacks or injuries from traffic accidents or 

any other sort of emergency medical situation.” 1 RR 78:18-21. Without a mask 

mandate in place that allows the City to “protect employees and our 

customers,” basic municipal services like solid waste and recycling pickup, 911 

dispatch, and police and fire operations will be interrupted. 1 RR 80:16-82:4.

At the conclusion of the evidentiary hearing, the trial court granted the 

temporary injunction, restraining enforcement of GA-38 to the extent it 

prohibits (1) “the City of San Antonio and Bexar County from requiring City 

and County employees or visitors to City-and County-owned facilities to wear 

masks or face coverings”; or (2) “the San Antonio and Bexar County Public 

Health Authority from requiring masks in public schools in the City and 

County.” CR 101. 
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SUMMARY OF THE ARGUMENT

The City of San Antonio and Bexar County are charged by the Legislature 

to protect the public health within their respective jurisdictions. The 

community expects and deserves no less. City and County officials have 

determined, based on expert guidance from their appointed public health 

authority, that mask mandates for their employees, in their buildings, and in 

public schools, are necessary to slow transmission of the highly contagious 

Delta variant of COVID-19. Governor Abbott, however, has issued Executive 

Order GA-38 which, if valid, overrules the City and County’s considered 

decision by suspending the laws that authorize them to protect the health of 

their employees, residents, and school children. The district court did not abuse 

its discretion in issuing a temporary injunction to restrain enforcement of GA-

38’s ban on mask mandates in San Antonio and Bexar County. 

The City and County established a probable right to relief on their ultra 

vires claim that GA-38, as applied to the City and County’s proposed mask 

mandates, exceeds the Governor’s limited emergency power delegated to him 

under the Texas Disaster Act of 1975. The Governor may not suspend the 

health and safety laws authorizing the City and County to protect public health, 

because those laws are not “regulatory statutes” prescribing “procedures for 

conduct of state business.” Tex. Gov’t Code § 418.016(a). In the alternative, if 

the Disaster Act actually delegates to the Governor the power to suspend local 

health and safety laws, then the Act and GA-38 violate the Texas Constitution, 



17

which plainly prohibits such a delegation: “No power of suspending laws in 

this State shall be exercised except by the Legislature.” Tex. Const. art. 1, § 28.

The City and County established a threat of irreparable injury in the 

absence of a temporary injunction. The Delta variant of the COVID-19 virus 

has fueled a sharp increase in infections in the community. Hospitals in Bexar 

County have few staffed beds available to handle many more patients, and the 

spread of COVID among City and County workers has diminished their ability 

to provide essential government services. With the return of students to in-

person schooling, the crisis will only grow worse. Wearing a mask is an 

effective tool to slow transmission of the virus. Requiring masks for City and 

County employees, visitors to public facilities, and students and staff in local 

schools will reduce hospitalizations, continue government services, and save 

lives. Faced with this undisputed evidence, the district court did not abuse its 

discretion in finding that the City and County will suffer irreparable injury 

“through the inability to impose masking requirements to control the spread of 

the COVID-19 virus that threatens to overwhelm the capacity of the healthcare 

system in the City and County and to cause the City and County to reduce 

services to the community and furlough workers.” CR 101.  

The Governor’s argument that the temporary injunction upends the 

status quo does not warrant vacating the district court’s order. The Texas 

Supreme Court’s order restored the automatic, statutory stay pending this 

Court’s “decision on the merits of the appeal.” The Supreme Court directed 

this Court to “examine the parties’ merits arguments to determine whether 
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plaintiffs have demonstrated a right to the relief sought.” Because GA-38 is 

inconsistent with both the Disaster Act and the Texas Constitution, the 

temporary injunction properly enjoins the continuation of an unlawful 

executive order. 

Finally, the district court has subject matter jurisdiction over the City and 

County’s claims. The Governor does not have sovereign immunity, because the 

City and County have properly pleaded an ultra vires claim. The Governor is the 

proper defendant, because he issued GA-38, claims the power to direct City 

and County officials as their “principal,” and threatens enforcement under his 

claimed Disaster Act powers if they do not obey him. And Section 22.002(c) of 

the Texas Government Code does not divest the district court of jurisdiction to 

issue an injunction restraining unlawful action by the Governor.

The temporary injunction order should be affirmed.
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ARGUMENT

I. Standard of Review: This Court reviews the trial court’s temporary 
injunction order for abuse of discretion.

“Whether to grant or deny a temporary injunction is within the trial court’s 

sound discretion. A reviewing court should reverse an order granting injunctive 

relief only if the trial court abused that discretion.” Butnaru v. Ford Motor Co., 84 

S.W.3d 198, 204 (Tex. 2002) (citations omitted). “The reviewing court must not 

substitute its judgment for the trial court’s judgment unless the trial court’s 

action was so arbitrary that it exceeded the bounds of reasonable discretion.” 

Id. “To obtain a temporary injunction, the applicant must plead and prove three 

specific elements: (1) a cause of action against the defendant; (2) a probable 

right to the relief sought; and (3) a probable, imminent, and irreparable injury in 

the interim.” Id. While a “temporary injunction’s purpose is to preserve the 

status quo of the litigation’s subject matter pending a trial on the merits,” id.,

“the continuation of illegal conduct cannot be justified as preservation of the 

status quo.” In re Newton, 146 S.W.3d 648, 651 (Tex. 2004).

II. The City and County established a probable right to relief on their 
ultra vires claim: the Governor does not have the statutory authority 
to prohibit local governments from requiring masks.

The trial court did not abuse its discretion in concluding that the City and 

County have a probable right to relief on their ultra vires claim seeking a 

declaratory judgment that the Governor’s ban on the adoption of mask 

mandates by local governments in GA-38 is outside the scope of his authority 

under the Texas Disaster Act of 1975. CR 9–12. 
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An ultra vires action requires a plaintiff to “allege, and ultimately prove, that 

the officer acted without legal authority.” Hall v. McRaven, 508 S.W.3d 232, 238 

(Tex. 2017) (quotation omitted). A government officer’s actions are “without 

legal authority” “if he exceeds the bounds of his granted authority or if his acts 

conflict with the law itself.” Houston Belt & Terminal Ry. Co. v. City of Houston, 

487 S.W.3d 154, 158 (Tex. 2016). Here, GA-38’s suspension of the laws 

allowing local governments to impose mask requirements exceeds the 

Governor’s bounds of his authority under the Disaster Act and is therefore 

ultra vires.

A. The Legislature charges the City and County with the ongoing 
responsibility to protect public health within their jurisdictions at 
all times, not just during disasters.

At the end of the Great Influenza pandemic, this Court recognized that 

local authorities are “empowered, and it is made their duty . . . to adopt and 

execute such rules as are expedient to prevent the spread of cholera, smallpox, 

yellow fever, scarlet fever, diphtheria, and other communicable diseases.” 

Hanzal v. City of San Antonio, 221 S.W. 237, 239 (Tex. App.—San Antonio 1920, 

writ ref’d). “Such precautionary measures are sustained in every civilized 

community.” Id. “This is the day of prophylaxis, and the highest and best 

efforts of men are marshaled to prevent disease and preserve health, rather 

than to await the approach of the forces of disease and death and then use 

efforts to destroy and annihilate them.” Id. at 238. Because “[t]he state cannot, 

by reason of the vastness of demands made upon it, and the complexities of 

local situations and exigencies constantly arising, supervise and superintend on 
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all occasions,” the Legislature delegates “the power . . . to municipalities and 

other agencies of government to prescribe rules for the prevention of disease 

and the preservation of health.” Id. at 239. These words remain true today. For 

over one hundred years, Texas law has authorized local governments to adopt 

necessary public health measures, such as requiring indoor mask wearing, to 

slow the spread of communicable disease. 

The Legislature has expressly empowered home-rule municipalities such as 

San Antonio to “adopt rules to protect the health of persons in the 

municipality, including quarantine rules to protect the residents against 

communicable disease.” Tex. Health & Safety Code § 122.006(1). “A home-rule 

municipality may enforce ordinances necessary to protect health, life, and 

property and to preserve the good government, order, and security of the 

municipality and its inhabitants,” Tex. Loc. Gov’t Code § 54.004, and has the 

authority “to enact more stringent ordinances” than the minimum 

requirements for sanitation and health protection otherwise required by state 

law. Tex. Health & Safety Code § 341.081. “The governing body of a 

municipality or the commissioners court of a county may enforce any law that 

is reasonably necessary to protect the public health.” Id. § 121.003(a).

The Legislature has also authorized cities and counties to appoint a 

physician as a local public health authority with the power and duty “to 

administer state and local laws relating to public health within the appointing 

body’s jurisdiction.” Id. § 121.021. Dr. Woo is the public health authority for 

San Antonio and Bexar County. 1 RR 34:6–34:25. As the local public health 
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authority, Dr. Woo is legally responsible for performing “each duty … 

necessary to implement and enforce a law to protect the public health” within 

the City and County, including “establishing, maintaining and enforcing 

quarantine,” “reporting the presence of contagious, infectious and dangerous 

epidemic diseases,” aiding in “disease prevention and suppression,” and aiding 

in the enforcement of “proper rules, requirements, and ordinances,” including 

“quarantine rules.” Tex. Health & Safety Code § 121.024(b), (c). Dr. Woo has 

“supervisory authority and control over the administration of communicable 

disease control measures” in the City and County, including quarantine, 

isolation, testing, education, and prevention. Id. § 81.082(a), (f). 

All of these powers granted to cities and counties by the Legislature are 

independent of the Disaster Act and unaffected by a declaration of disaster. 

Although the Disaster Act provides local authorities additional emergency 

powers, preexisting state law clearly empowers cities and counties to adopt and 

enforce measures to ensure the health and safety of their residents such as 

mask-wearing requirements, particularly in the face of an outbreak of a 

communicable disease.

B. The Disaster Act does not authorize the Governor to suspend 
those local health and safety laws.

In GA-38, the Governor purports to suspend every single one of the 

statutes cited above “[t]o the extent necessary to ensure that local governmental 

entities or officials do not impose” face-covering requirements, 2 RR Ex. 1 

¶ 4(b), meaning the Governor is purporting to use the Disaster Act to prevent 
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local authorities from implementing life-saving practices during the height of a 

pandemic.

The Governor invokes Section 418.016(a) as the source of his asserted 

authority to ban local governments from requiring masks:

WHEREAS, under Section 418.016(a), the “governor may suspend the 
provisions of any regulatory statute prescribing the procedures for conduct 
of state business . . . if strict compliance with the provisions, orders, or 
rules would in any way prevent, hinder, or delay necessary action in coping 
with a disaster”

2 RR Ex. 1 at 1.1 The Governor is asserting an extraordinary power under this 

statute: the right to suspend two provisions of the Disaster Act itself (Sections 

418.1015(b) and 418.108 of the Texas Government Code); Chapter 81, 

Subchapter E and Chapters 121, 122, and 341 of the Texas Health and Safety 

Code; Chapter 54 of the Texas Local Government Code; plus “any other 

statute invoked by any local governmental entity or official in support of a face-

covering requirement.” GA-38 § 4 (2 RR Ex. 1). Because the Governor’s 

purported suspension of duly enacted statutes raises serious separation-of-

powers concerns under the Texas Constitution, any doubts in the interpretation 

of the statute should be resolved against the power of suspension. See Barshop v. 

Medina Cty. Underground Water Conservation Dist., 925 S.W.2d 618, 629 (Tex. 

1996) (“When possible, we are to interpret legislative enactments in a manner 

1 This provision also purports to authorize the Governor to suspend 
“orders or rules of a state agency.” Tex. Gov’t Code § 418.016(a). The 
Governor does not rely on this provision in GA-38, 2 RR Ex. 1 at 1, and in any 
event, it is inapplicable because neither the City nor the County is a “state 
agency.”
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to avoid constitutional infirmities.”). 

The plain text of Section 418.016(a) shows why the Governor cannot ban 

the City and County from adopting local indoor mask mandates in government 

buildings and schools: If constitutional (see Section III, below), Section 

418.016(a) at most gives the governor the authority to suspend statutes and

regulations governing state officials and agencies, but not the statutes giving local

governments the authority to manage public health within their own 

jurisdictions.

First, the laws the Governor claims to have suspended are not “regulatory 

statute[s] prescribing procedures for state business. . . .” Tex. Gov’t Code 

§ 418.016(a). The statutes purportedly suspended by the Governor are 

substantive: they delegate authority to local governments to protect health and 

safety in their jurisdictions; they do not regulate or prescribe procedures for 

local governments’ exercise of that delegated authority. The statute at issue in 

Abbott v. Anti-Defamation League Austin, Sw., and Texoma Regions, 610 S.W.3d 911 

(Tex. 2020) (per curiam), provides a helpful contrast. In that case, the 

Governor suspended a statute that regulated the process for returning mail-in 

ballots during an election and prescribed specific procedures for doing so: “The 

voter may deliver a marked ballot in person to the early voting clerk’s office 

only while the polls are open on election day.” Tex. Elec. Code § 86.006(a-1).

The parties acknowledged that under Section 418.016(a), the Governor was 

authorized to suspend this regulatory statute and prescribe new procedures for the 

return of ballots during the pandemic: by allowing mail-in ballots to be 
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returned before election day, but only to a single early voting clerk’s office 

location. Abbott, 911 S.W.3d at 917-18. The statutes at issue here, by contrast, 

do not regulate procedures; they authorize cities and counties to adopt and 

implement substantive measures to protect public health and safety. See, e.g., 

Tex. Health & Safety Code § 122.006(1) (home rule cities may “adopt rules to 

protect the health of persons in the municipality, including quarantine rules to 

protect the residents against communicable disease.”; id. § 121.003(a) (“The 

governing body of a municipality or the commissioners court of a county may 

enforce any law that is reasonably necessary to protect the public health.”).  

Second, the local health and safety statutes purportedly suspended by GA-

38 do not concern “the conduct of state business,” another limitation on the 

governor’s power to suspend law contained in the plain language of Section 

418.016(a). See KMS Retail Rowlett, LP v. City of Rowlett, 593 S.W.3d 175, 183 

(Tex. 2019) (“When interpreting statutes, we look to the plain meaning of the 

enacted text.”). The City and County’s ability to set the conditions of the 

workplace of their own employees is not “state business.” The City and 

County’s right to place conditions on the public’s use of City and County-

owned property is not “state business.” And a local public health authority acts 

only “within the appointing body’s jurisdiction” of the City and County, not 

statewide. Tex. Health & Safety Code § 121.021.

The Governor would have this Court focus, in isolation, on dictionary 

definitions of the word “business.” Br. at 17. The meaning of the term “the 

conduct of state business,” however, depends on the surrounding context, not 
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on “hyper-technical readings of isolated words or phrases.” In re Office of the 

Att’y Gen., 456 S.W.3d 153, 155–56 (Tex. 2015) (citing Tex. Gov’t Code 

§ 311.011(a)).

Here, the Disaster Act uses the defined terms “political subdivision” to 

refer to counties and cities specifically, and it also includes cities and counties 

within the broader defined term “local government entities.” Tex. Gov’t Code 

§ 418.004(6), (10). If the Legislature had meant to grant the Governor 

suspension power over local health and safety statutes, the Legislature would 

have used the term “conduct of state business and of political subdivisions,” given 

that it had specifically defined that term. Elsewhere, the Disaster Act makes 

such a distinction between state and local governments, indicating that “state” 

does not encompass political subdivisions such as the City and County. See Id. 

§ 418.017(a) (“The governor may use all available resources of state 

government and political subdivisions …”). Likewise, a subsection of the 

suspension statute itself allows the Governor to suspend deadlines relating to 

budgets and ad valorem taxes “[o]n the request of a political subdivision.” Id. 

§ 418.016(e). The inclusion of the term “political subdivision” in this provision 

— and its omission in Section 418.016(a) — shows that the Legislature did not 

intend the phrase “conduct of state business” to include the statutes delegating 

authority to political subdivisions that the Governor seeks to suspend in GA-

38. See TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011)

(“We presume the Legislature chooses a statute’s language with care, including 
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each word chosen for a purpose, while purposefully omitting words not 

chosen.”).

Yet another provision of the Disaster Act reinforces the conclusion that 

the suspension provision does not apply to statutes affecting local 

governments. Section 418.0155 provides that the Governor “shall compile and 

maintain a comprehensive list of regulatory statutes and rules that may require 

suspension during a disaster.” And it further provides that the Governor may 

request a “state agency that would be impacted by the suspension of a statute 

or rule” to “review the list for accuracy” and advise if other statutes or rules 

should be added to the list.2 Again, this provision omits any reference to a 

“political subdivision” or “local government entities.” If the Legislature had 

intended that the Governor could suspend laws delegating authority to cities 

and counties, then the Legislature would have included cities and counties 

among the entities that the Governor would consult with about the 

“comprehensive list of regulatory statutes and rules that may require 

suspension during a disaster.” Tex. Gov’t Code § 418.0155(a).

Adopting the Governor’s reading would make each of the express 

limitations in Section 418.016(a) on the type of laws that may be suspended —

“regulatory,” “prescribing the procedures” and “state business” — superfluous. 

If the Legislature had intended to empower a governor to suspend any law, not 

2 If the Governor made such a comprehensive list before issuing GA-38, the 
City and County have not seen it, and it does not appear to be publicly 
available.
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just “any regulatory statute prescribing the procedures for conduct of state 

business,” it would have said so. The Legislature would not have entitled 

Section 418.016 “Suspension of Certain Laws and Rules,” if it had meant “all 

laws.” And it would not have required the governor to compile a list of 

“regulatory statutes and rules” that might need to be suspended in a disaster if 

it was authorizing the suspension of all laws. 

To date, two courts of appeals have considered the scope of the 

Governor’s authority to suspend local laws under the Disaster Act. The first, 

the El Paso Court of Appeals, issued a split decision. State v. El Paso Cty., 618 

S.W.3d 812, 838 (Tex. App.—El Paso 2020, no pet.). The majority held that 

the County Judge’s emergency order issued in the Fall of 2020 which, among 

other things, required all residents to say at home, imposed a 10 p.m. to 5 a.m. 

curfew, and prohibited private gatherings of “any number of people” outside a 

single household or living unit, was superseded by GA-32, to the extent it 

conflicted with that order. Id. at 816-17. Justice Rodriguez, in a dissent that 

carefully reviewed the respective authority of the governor and local 

government agencies under state law, concluded that the Disaster Act grants a 

governor power to suspend law only when “necessary to clear state-level 

regulatory hurdles for disaster recovery at state-level agencies, boards, or 

commissions.” Id. at 828. In Justice Rodriguez’s view, with which the City and 

County agree, 

the Governor has taken a law that was meant to help him assist local 
authorities by sweeping away bureaucratic obstacles in Austin, and used it 
in reverse to treat local authorities as a bureaucratic obstacle to the 
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coronavirus response plan he has chosen from Austin. This is truly 
extraordinary and flips the structure of the Texas Disaster Act on its head.  
The way the Attorney General interprets the law is not the way the law is 
written.

Id.  

The Dallas Court of Appeals also considered the scope of the Disaster 

Act’s suspension provision in a case, like this one, challenging GA-38’s ban on 

mask mandates. The Fifth Court of Appeals issued a memorandum opinion in 

which it explicitly endorsed Judge Rodriguez’s statutory analysis:

[W]e found the reasoning in the dissenting opinion of State v. El Paso 
County, 618 S.W.3d 812 (Tex. App.—El Paso 2020, no pet.), persuasive. 
In particular, applying the plain language of the Texas Disaster Act, we 
conclude Judge Jenkins demonstrated a probable right to relief that the 
Governor’s power to suspend certain laws and rules under section 
418.016(a) does not include the power to suspend the Act’s grant of
authority to mayors and county judges to declare and manage local 
disasters under section 418.108.

In re Abbott, No. 5-21-00687-CV, 2021 WL 3610314 (Tex. App.—Dallas Aug. 

13, 2021, orig. proceeding). On further mandamus, as in this case, the Texas 

Supreme Court stayed the TRO in the Dallas case for altering the status quo, 

but the Court did not comment on the Fifth Court’s interpretation of the 

Disaster Act.

The language and context of Section 418.016(a) indicates that the 

Legislature intended to give “the Governor the ability to clear state-level 

bureaucratic logjams, expedite administrative action at state-level agencies, and 

depart from the regular order of state-level business if doing so would help 

facilitate a disaster response.” El Paso Cty., 618 S.W.3d at 838 (Rodriguez, J., 

dissenting). But the Legislature did not give the Governor the authority to 
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suspend the Legislature’s grant of power to local governments to adopt public

health measures within their jurisdictions. GA-38’s purported suspension of the 

Health and Safety Code and Local Government Code provisions authorizing 

the City and County to impose mask requirements exceeds the Governor’s 

authority under the Disaster Act and is therefore ultra vires. 

C. The Governor does not otherwise have the authority to impose a 
mask-mandate ban on local governments.

The Governor also argues he can ban local mask mandates under the 

Disaster Act provision giving him the authority to “control ingress and egress 

to and from a disaster area and the movement of persons and the occupancy of 

premises in the area [of the disaster].” Tex. Gov’t Code § 418.018(c). This 

subsection is contained in a statute entitled “Movement of People,” authorizing 

the Governor to “recommend” evacuation “from a stricken or threatened area 

in the state,” and to “prescribe routes” in connection with the evacuation. Id.

418.018(a), (b). Subsection (c), on which the Governor relies, allows the 

Governor to control movement of people in the disaster area, but nowhere 

gives the Governor the authority to dictate to local officials that they cannot 

impose health and safety measures under their independent authority.

Moreover, the Disaster Act gives local officials the very same power over 

persons and premises within their own local jurisdictions: “The county judge or 

the mayor of a municipality may control ingress to and egress from a disaster 

area under the jurisdiction and authority of the county judge or mayor and 

control the movement of persons and the occupancy of premises in that area.”
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Id. § 418.108(g). While this provision explicitly states that “to the extent of a 

conflict between decisions of the county judge and the mayor, the decision of 

the county judge prevails,” id. § 418.108(h)(2), but it is silent regarding whether 

the Governor may countermand the decision of the county judge or mayor.

The Governor purported to suspend Section 418.108 too in GA-38, but 

this statute is also not a “regulatory statute prescribing procedures for the 

conduct of state business.” Id. 418.016(a). As with the local health and safety 

laws, the Governor has no right to usurp the authority of mayors and county

judges to decide for themselves whether to issue mask mandates in their locales

during a disaster. See El Paso Cty., 618 S.W.3d at 839 (Rodriguez, J., dissenting)

(“The suspension power does not extend to Section 418.108, the provision 

which gives county judges and mayors the ability to perform some disaster 

management activities with autonomy at the local level.”).

The Governor’s claim that he can suspend even provisions of the Disaster 

Act itself is particularly troubling. The Disaster Act carefully allocates the 

authority to respond to disasters, and the limitations on that authority, among 

the Governor, state agencies, the judiciary, and local governments. See, e.g., Tex. 

Gov’t Code § 418.002(1) (one of the purposes of the Disaster Act is to “clarify 

and strengthen the roles of the governor, state agencies, the judicial branch of 

state government, and local governments in prevention of, preparation for, 

response to, and recovery from disasters”). If the Governor can suspend any 

part of the Disaster Act that, like Section 418.108(g), gives authority to another 

government official, then there is no limiting principle constraining his ability 
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to suspend the law and effectively rewrite the statute. See El Paso Cty., 618 

S.W.3d at 839 (Rodriguez, J., dissenting) (asking rhetorically, “Could the 

Governor use this suspension power to suspend the ‘regulatory’ Texas Disaster 

Act in its entirety save for the provision allowing him to pass executive orders 

with ‘the force and effect of law,’ and then write a new set of rules for 

emergency management?”).

1. The Governor is not the “commander in chief” of the City and 
County. 

The Governor claims that his role as “commander in chief” of the State’s 

disaster response requires that all local officials follow his orders. The

Governor ignores the statutory language limiting his “commander in chief” role 

to statewide government entities: “During a state of disaster and the following 

recovery period, the governor is the commander in chief of state agencies, boards, 

and commissions having emergency responsibilities.” Tex. Gov’t Code § 418.015(c) 

(emphasis added). Absent from this list are the defined terms “political 

subdivision,” “local government entities,” or any other term referring to cities 

and counties. Tex. Gov’t Code § 418.004(6), (10); see Hogan v. Zoanni, No. 18-

0944, 2021 WL 2273721, at *5 (Tex. June 4, 2021) (“[W]hen a statute is silent 

on a subject, we presume the Legislature purposefully excluded that 

language.”). 
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2. There is no principal-agent relationship between the Governor, on 
the one hand, and the City and County, on the other. 

The Governor also wrongly argues that a provision in the Disaster Act 

discussing the role of emergency management directors authorizes his local 

mask-mandate ban. Section 418.1015(a) provides that the presiding officer of

the governing body of a city or county (such as the mayor or the county judge)

“is designated as the emergency management director for the officer’s political 

subdivision.” Section 418.1015(b) provides that an “emergency management 

director serves as the governor’s designated agent in the administration and 

supervision of duties under this chapter. An emergency management director 

may exercise the powers granted to the governor under this chapter on an

appropriate local scale.” 

The Governor argues these provisions create a principal-agent relationship 

between himself and local officials, who are thus obligated to follow his 

dictates. But this provision does not create a common law principal-agent 

relationship or anything like it. The statute does not, for instance, give the 

Governor any right to control or limit the powers of an emergency 

management director, nor does it provide that the emergency management 

director’s authority is limited to implementing the Governor’s orders. Rather, 

by authorizing the “designated agent” to “exercise the powers granted to the 

governor under this chapter on an appropriate local scale,” Section 418.1015(b)

simply defines the emergency management director’s power as co-extensive 

with the Governor’s power at the local level. 
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The Governor purported to suspend Section 418.1015(b) in GA-38, 2 RR 

Ex. 1 ¶ 4(b)(i), returning the issue to the central question here: Does the 

Governor have the authority to rewrite the Disaster Act by suspending local 

governance laws pursuant to a statute limited to laws governing the “conduct 

of state business or the orders or rules of a state agency?” The answer is no, 

because the suspension provision does not extend to statutes like this 

governing the conduct of local government officials. See El Paso Cty., 618 

S.W.3d at 838 (Rodriguez, J., dissenting) (“[T]he Legislature never envisioned 

the Governor’s suspension powers would impact anything other than a state 

agency that manages the procedural aspects of state-level business . . . .”).

Finally, whatever boundaries Section 418.1015(b) places on a mayor or

county judge when acting as an emergency management director, this section 

has no effect on the independent authority that local officials have under local 

health and safety statutes. The local public health authority, for instance, is 

nowhere designated the Governor’s “agent,” but instead has the “supervisory 

authority and control over the administration of communicable disease control 

measures in the health authority’s jurisdiction” Tex. Health & Safety Code

§ 81.082(a). Cities and counties still have the power and responsibility “to 

administer state and local laws relating to public health within the appointing 

body’s jurisdiction,” id. § 121.021, and the City retains the authority to “adopt 

rules to protect the health of persons in the municipality, including quarantine 

rules to protect the residents against communicable disease.” Id. § 122.006(1).

By using the term “agent” with respect to a mayor or county judge’s duties as 
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emergency management director, the Legislature did not intend to allow the 

Governor to unilaterally override these laws that give cities and counties the 

tools to protect the public health.

3. The Governor’s executive order does not preempt mask mandates
adopted by the City and County. 

The Governor argues that his executive orders during a disaster “preempt”

inconsistent local law, including the mask mandates at issue here. Br. at 11. But 

there is nothing in the text of the Disaster Act supporting this claim.

The Texas Constitution gives home rule cities broad powers of self-

governance, with the power to adopt local laws as long as they do not “contain 

any provision inconsistent with the Constitution of the State, or of the general 

laws enacted by the Legislature of this State.” Tex. Const. art. 11, § 5 (emphasis 

added); see Lower Colorado River Auth. v. City of San Marcos, 523 S.W.2d 641, 643 

(Tex. 1975) (“A home rule city derives its power not from the Legislature but 

from Article XI, Section 5, of the Texas Constitution.”). This constitutional 

provision says nothing about a Governor’s executive orders. Although 

executive orders issued under the Disaster Act have the “force and effect of 

law,” Tex. Gov’t Code § 418.012, the Disaster Act nowhere provides that 

executive orders have preemptive effect. The provisions of the Health and 

Safety Code giving cities and counties the authority to fight communicable 

disease in their jurisdictions also have the force and effect of law, and nothing in 

those laws indicates that the Legislature intended that a governor’s executive 

order would preempt actions taken by local governments under those statutes.
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When the legislature preempts home rule authority, it must do so with 

“unmistakable clarity.” LCRA, 523 S.W.2d at 645 (quoting City of Sweetwater v. 

Geron, 380 S.W.2d 550, 552 (Tex. 1964)). The Disaster Act does not do so, but 

instead authorizes “local regulation, ancillary to and in harmony with the 

general scope and purpose of the state enactment.” City of Brookside Vill. v. 

Comeau, 633 S.W.2d 790, 796 (Tex. 1982). The Legislature enacted specific roles 

for city and counties in dealing with disasters, rather than granting the 

Governor unilateral authority over the public health response. See, e.g., Tex. 

Gov’t Code § 418.108(g) (local officials have the power to control ingress and 

egress of their jurisdictions during a disaster). 

Similarly, the Governor’s executive orders do not preempt action taken by 

counties. Counties are subject to the control of the Legislature, not the 

Governor. See Orndorff v. State ex rel. McGill, 108 S.W.2d 206, 210 (Tex. Civ. 

App.—El Paso 1937, writ ref’d) (“Counties and their commissioners’ courts 

are, therefore, not only the creatures of the State Constitution, but they are 

under the continuous control and domination, within constitutional bounds, of 

the State Legislature.”). Counties are entitled to exercise “those powers 

expressly given by either the Texas Constitution or the Legislature.” City of San 

Antonio v. City of Boerne, 111 S.W.3d 22, 27–28 (Tex. 2003). Here, the Legislature 

has given counties the powers to enforce “any law that is reasonably necessary 

to protect the public health.” Tex. Health & Safety Code § 121.003(a). The case 

the Governor cites for the proposition that a county is an “arm of the state” 

had nothing to do with a Governor’s power to preempt or control counties. 
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Childress Cty. v. State, 92 S.W.2d 1011, 1015 (Tex. 1936). The case instead 

addressed whether a county’s acquisition of private property extinguishes pre-

existing state tax liens. Id. at 1015-17. This case provides no support for the 

Governor’s bold assertion that the Disaster Act authorizes him to issue 

executive orders that usurp powers granted to counties by the Legislature.

Relying on the majority opinion in El Paso County, the Governor argues that 

his orders prevail because “the Legislature inserted a tie breaker and gave it to 

the governor in that his or her declarations under [s]ection 418.012 have the 

force of law.” Id. at 822 (quoted in Br. at 11). This Court is not bound by that 

statement and should not follow it here. Saying an executive order has “the 

force of law” does not break “a tie”—it merely places an executive order on 

the same level as enacted law. If the Legislature had meant to empower the 

Governor to override any law whatsoever by issuing executive orders during a 

disaster, then it would have said so and not bothered with Section 418.016(a), a 

carefully written provision defining the limited types of laws that the Governor 

can suspend. 

Instead, this Court should follow the dissenting opinion of Justice 

Rodriguez. Her comprehensive analysis of the text of the Disaster Act 

demonstrates that “the Legislature never gave the Governor the authority, in 

making executive orders, to directly override local elected officials during a 

disaster and veto their decisions, much less suspend their power.” Id. at 828 

(Rodriguez, J., dissenting). While the Governor is the “commander in chief” of 

state agencies, he must work in partnership with — and not dictate to — local 
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officials who bear the heavy burden of maintaining public health in their 

jurisdictions, year in and year out, including health emergencies. Any other 

interpretation of the Disaster Act would leave local officials without effective 

tools to address their critical health and safety issues within their own 

communities, a result the Texas legislature could not have intended.

III. The City and County established a probable right to relief on their 
alternative claim: The Disaster Act and GA-38 violate the Suspension 
Clause and Separation of Powers Clause of the Texas Constitution.  

The trial court did not abuse its discretion in concluding that the City and 

County have a probable right to relief on their alternative cause of action: a 

declaratory judgment that the Texas Disaster Act of 1975 violates the 

Suspension Clause and Separation of Powers Clause of the Texas Constitution. 

CR 12–13. A party has a cause of action under the Uniform Declaratory 

Judgments Act to declare a statute unconstitutional and may also obtain 

prospective injunctive relief. Patel v. Tex. Dep’t of Licensing & Regulation, 469 

S.W.3d 69, 76 (Tex. 2015).3

The Governor’s broad interpretation of his power to suspend laws puts 

him on a collision course with the Texas Constitution. If the Act empowers the 

Governor to prevent the City and County from using their pre-existing 

statutory authority to take reasonable steps to safeguard public health in their 

jurisdictions, the Act, and therefore GA-38, are unconstitutional.  

3 Before the temporary injunction hearing, the City and County added the 
State of Texas as a party to this claim challenging the constitutionality of the 
statute. CR 86. The State is not a party to this interlocutory appeal.
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The Texas Constitution expressly protects the separation of powers 

between the executive, legislative, and judicial branches by providing that no 

branch “shall exercise any power properly attached to either of the others, 

except in the instances herein expressly permitted.” Tex. Const. art. 2, § 1. This 

means that in Texas, the “power to pass laws rests with the Legislature, and 

that power cannot be delegated to some commission or other tribunal.” Texas 

Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 466 (Tex. 1997) 

(quoting Brown v. Humble Oil & Refining Co., 83 S.W.2d 935, 941 (Tex. 1935)). At 

a minimum, this requires any legislative delegation be accompanied by 

“reasonable standards to guide the entity to which the powers are delegated.” 

Id. (quoting Railroad Comm’n v. Lone Star Gas Co., 844 S.W.2d 679, 689 (Tex. 

1992)). In Williams v. State, 176 S.W.2d 177, 183 (Tex. Crim. App. 1943), relied 

on by the Governor, the Court of Criminal Appeals stated that the Legislature 

may, “after declaring a policy and fixing a primary standard, confer upon 

executive or administrative officers the power to fill up the details,” and that “a 

legislature cannot delegate its power to make a law, but it can make a law to 

delegate a power to determine some fact or state of things … .”  Id. at 183 

(quoting Marshall Field & Co. v. Clark, 143 U.S. 649, 694 (1892)). 

The Texas Constitution further protects the separation of powers by 

reserving the power to suspend existing laws exclusively with the Legislature:

“No power of suspending laws in this State shall be exercised except by the 

Legislature.” Tex. Const. art. 1, § 28. The history of the adoption of the 

Suspension Clause confirms that one of its express purposes is to prohibit any 
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delegation of the Legislature’s power to suspend laws. Before 1873, each Texas 

constitution’s suspension clause ended with the following proviso: “. . . except 

by the Legislature or by its authority.” In 1873, in reaction to perceived excesses 

by Reconstruction Governor Edmund Davis, the Suspension Clause was 

amended to remove the words “or by its authority.” JANICE C. MAY, THE 

TEXAS STATE CONSTITUTION at 82 (2011). The 1876 constitution retained this

amended language in Article 1, Section 28. Id. 

The omission of the words “or by its authority” from the Suspension 

Clause has been universally recognized as “evince[ing] a desire upon the part of 

the makers of the present constitution to restrict the power to suspend laws to 

direct action upon the part of the Legislature,” and that any “authority of the 

Legislature to delegate its powers to suspend laws was thereby repealed.” Tex. 

Const. art. 1, § 28 (interpretive commentary); see, e.g., Coombs v. State, 44 S.W. 

854, 860 (Tex. Crim. App. 1898) (“By such omission the authority of the 

legislature to delegate its power to suspend laws was repealed, and that body 

was inhibited from delegating authority to suspend laws in whole or in part”); 

Missouri, K. & T Ry Co. of Tex. v. Shannon, 100 S.W. 138, 146 (Tex. 1907) (“The 

purpose of section 28, art. 1, of our state Constitution … was to prohibit the 

Legislature from delegating to its officers the power of suspending the laws 

…”). Previous Attorneys General have issued formal opinions acknowledging 

this history and understanding of the Suspension Clause. See Tex. Atty. Gen. 

Op. GM-0308, at 3 (1939) (“The Constitution expressly confers upon the 

Legislature the power of suspending laws and denies that power to any other 
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branch of the State government.  …  “[T]he power and responsibility of 

suspending the operation of such law is vested exclusively in the Legislature of 

this State and may not be exercised by the Governor.”); Tex. Atty. Gen. Op. 

CM-1190, at 4 (1972) (Suspension Clause in 1876 constitution “omits the 

words ‘or its authority,’ and the authority of the Legislature to delegate its 

powers to suspend laws was thereby repealed.”).

The Disaster Act provision on which the Governor bases his claim to 

override local authority directly conflicts with the Suspension Clause’s plain 

language, as does GA-38: The Constitution says: “No power of suspending

laws in this State shall be exercised except by the Legislature.” Tex. Const. Art. 1, 

§ 28 (emphasis added). But the Disaster Act says: “The governor may suspend the 

provisions of any regulatory statute prescribing the procedures for conduct of state 

business … .” Tex. Gov’t Code § 418.016(a) (emphasis added). And in GA-38, 

the Governor relies on this provision to “suspend” entire chapters of the 

Health and Safety Code, Local Government Code, and “any other statute 

invoked by any local government entity or official in support of a face-covering 

requirement.” GA-38 (2 RR Ex. 1 ¶ 3).

The Disaster Act, enacted in 1975, was based on the Example Disaster Act 

of 1972 drafted by the Council of State Governments. Mikael A Garcia., Is the 

Texas Disaster Act of 1975 Unconstitutional? A COVID-Era Review of Constitutionally 

Mandated Separation of Powers as it Relates to Chapter 418 of the Texas Government 

Code, 25 TEX. REV. L. & POL. 7, 19 (2020). There is no indication the 

Legislature considered whether the model act was consistent with the unique 
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provisions of the Texas Constitution such as the Suspension Clause.  Id. at 30-

36. And while the Act may be several decades old, an improper delegation of 

the Legislature’s power “to suspend the general laws of these state … does not 

accumulate strength or become correct by reason of the lapse of time.” Coombs, 

44 S.W. at 860. As Justice Devine recently observed, “[t]his provision means 

what it says. The judiciary may not suspend laws. Nor may the executive. Only 

the Legislature.” In re Hotze, No. 20-0430, 2020 WL 4046034 (Tex. July 17, 

2020) (Devine, J., concurring). And as former Justice Stephen Smith details in 

his amicus brief filed with this Court, the Suspension Clause has been 

repeatedly invoked to invalidate legislative attempts – both express and implied 

– to delegate its power to suspend laws to other branches of government.  

In Brown Cracker & Candy Co., 137 S.W. 342 (Tex. 1911), for instance, the 

Texas Supreme Court considered the Legislature’s approval of the City of 

Dallas’s charter, which authorized the City to establish a district where 

“bawdyhouses, houses of prostitution, and the like would be . . . established 

and maintained,” thereby effectively suspending the state law prohibiting 

prostitution. Id. at 342. A candy company whose factory bordered the City’s 

district challenged the ordinance. Id. The Court held that, “[u]nder the former 

Constitutions, it might have been, and probably should have been, held that the 

provision of the charter authorizing the city ‘to regulate and segregate,’ etc., 

such houses, gave authority to such city to suspend the state law on the same 

subject … .”  Id. at 343. But under the Suspension Clause as adopted in the 

1876 Constitution, the Legislature “cannot now delegate to a municipal 
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corporation or to any one else authority to suspend a statute law of the state.” Id. 

(emphasis added). The Court thus declared the city charter provision at issue 

“void, because in conflict with section 28 of article 1 of our present 

Constitution. The Legislature had no authority to delegate that power to the 

city.” Id.

The Texas Court of Criminal Appeals has likewise interpreted the 

Suspension Clause to prohibit delegation of the Legislature’s power to suspend 

laws. Arroyo v. State, 69 S.W. 503 (Tex. Crim. App. 1902). In that case, Dallas’s

legislatively approved charter authorized the City to allow sale of alcohol on 

Sundays, contrary to state law. The Court of Criminal Appeals nevertheless 

affirmed the conviction of a defendant for making a Sunday sale. The 

defendant relied on Dallas’s charter as a defense, but the Court rejected the 

argument that “the legislature has authority to delegate power to the city 

council of the city of Dallas, under its special charter, to supersede and set aside 

any state law which may come within the terms of the delegated authority.” Id. 

at 504. The Court confirmed that the Suspension Clause means “the legislature 

had no right to delegate its authority in a municipal charter to set aside, vacate, 

suspend, or repeal the general laws of this state,” and that any statutes, “in so 

far as they undertake to grant authority to supersede the state law, are null and 

void.” Id. That Court reached the same conclusion fifteen years later, holding 

that a law permitting counties to hold local elections to outlaw pool halls 

(which were legal under state law) violated the Suspension Clause, because “the 

Legislature has no power to delegate its authority to suspend laws either to the 
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people or to other agencies of government.” Lyle v. State, 193 S.W. 680, 686 

(Tex. Crim. App. 1917). 

The Pink Bollworm Act case cited by the Governor did not change this 

long line of authority and in no way authorizes him to suspend state law in 

derogation of Article 1, Section 28 of the Texas Constitution. In Williams v. 

State, 176 S.W.2d 177 (Tex. Crim. App. 1943), the Legislature had enacted a 

statute finding that the pink bollworm was a public nuisance and menace to the 

state’s cotton industry, and that its eradication was a public necessity. 176. 

S.W.2d at 180-81. The Act created a commission to investigate the bollworm 

threat and determine which cotton-growing areas of the State would fall into 

either prohibited or regulated zones, as defined by the Act. Id. The Act made 

growing cotton in a prohibited area illegal. Id. The Court of Criminal Appeals 

reviewed the conviction of a farmer who had, contrary to an order by the 

Commissioner of Agriculture, failed to plow under his cotton stalks in a 

prohibited area. Id. The Court held that “it was not the Commission that made 

it unlawful to grow cotton” in the restricted areas. Id. at 183. Rather, the 

Legislature created the criminal offense, and the commission had merely filled 

in the details by ascertaining where the pink bollworm posed a threat and 

designating those areas as prohibited pursuant to the Act. Id. Unlike the 

Disaster Act, the Pink Bollworm Act did not purport to delegate the 

Legislature’s authority to suspend laws. Id. The Court thus did not say that 

suspension of the law was permissible under some conditions; there was simply 

no suspension of the law in that case. Here, because the Disaster Act explicitly 
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authorizes the Governor to suspend laws, the Act violates the Suspension 

Clause, and the Governor’s purported suspension of laws in GA-38 is 

unconstitutional.

IV. Irreparable Injury: The inability to require face coverings threatens to 
overwhelm local healthcare capacity and disrupt essential City and 
County services.

The trial court found that the City and County would suffer irreparable 

injury “through the inability to impose masking requirements to control the 

spread of the COVID-19 virus that threatens to overwhelm the capacity of the 

healthcare system in the City and County and to cause the City and County to 

reduce services to the community and furlough workers.” CR 101. 

The Governor does not directly challenge this finding, but instead 

contends that some evidence “diminishes Plaintiffs’ claim” of irreparable injury 

and that the trial court therefore “did not properly balance the equities” in 

granting the temporary injunction. Br. at 25. But balancing such matters is part 

and parcel of the discretion afforded trial courts in ruling on temporary 

injunction applications, and the trial court’s decision on where to strike that 

balance cannot be overturned as an abuse of that discretion. 

The Governor’s principal complaint appears to be that the City and County 

did not precisely quantify the percentage of City and County employees and 

school students who wore masks voluntarily, without the need for a mask 

mandate. Br. at 25. The evidence nonetheless established the common-sense 

proposition that a mask mandate would increase the use of masks and thus 
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reduce the spread of the disease. Dr. Woo testified that masking “was not 

widely used” during the first weeks of the school year, when no mask mandate 

was in place. 1 RR 59:11-60:16. A retired teacher testified that in her 

experience, few children comply with voluntary masking measures due to peer 

pressure. 1 RR 132:7-17. The State’s own witness testified that her family wears 

masks in school when required to do so, but does not when masking is 

voluntary. 1 RR 98:7-25. And Dr Woo testified—without contradiction from 

any witness or evidence offered by the Governor—that mask mandates in 

schools “will help reduce the number of deaths in the community,” 1 RR 

61:11-13, and that without a mask mandate, there will be “a bigger surge in 

hospitalizations in a few weeks.” 1 RR 60:21-61:10. Given this evidence, it 

cannot be said that the trial court abused its discretion in determining that the 

equities favored a temporary injunction.

The Governor also complains that the trial court gave insufficient weight 

to the State’s “intrinsic right to enact, interpret, and enforce its own laws.” Br. 

at 25 (citing State v. Naylor, 466 S.W.3d 783, 790 (Tex. 2015)). But this is just 

another attempt to argue the merits of whether the City and County have a 

probable right of recovery. The State has no “intrinsic right” to enforce either 

an ultra vires action of a government official or an unconstitutional law. The 

Governor cannot show the trial court abused its discretion in issuing the 

temporary injunction.



47

V. Status quo: the temporary injunction properly enjoins the 
continuation of the Governor’s unlawful Executive Order.

The status quo is the “last, actual, peaceable, non-contested status which 

preceded the pending controversy.” Clint ISD v. Marquez, 487 S.W.3d 538, 556 

(Tex. 2016). In issuing a temporary order continuing the temporary injunction 

pending appeal, this Court found that GA-38 had “altered the status quo, 

which had allowed local governmental entities to implement and enforce 

policies reasonably necessary to protect public health.” Temporary Order at 4. 

In staying this Court’s temporary order, the Texas Supreme Court found 

instead that the status quo was “gubernatorial oversight of” whether people 

must wear masks during the pandemic. Order, No. 21-720 (Tex. Aug. 26, 

2021).

The Supreme Court’s stay order does not prevent this Court from 

affirming the temporary injunction. Indeed, the Supreme Court directed that 

the status quo should remain in place “pending” this Court’s “decision on the 

merits of the appeal.” Id. The Court cited In re Newton, 146 S.W.3d 648, 651 

(Tex. 2004) for this ruling. In Newton, the Court recognized that a temporary 

injunction could issue that altered the status quo when the conduct to be 

enjoined is determined to be unlawful: “the continuation of illegal conduct 

cannot be justified as preservation of the status quo.” Id. The Court held that a 

TRO should not issue that alters the status quo, because a defendant’s conduct 

should not be “adjudicated illegal based merely on pleadings and a brief, non-

evidentiary TRO hearing when substantial rights are involved and the issues are 
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far from clear.” Id. But a court can issue a temporary injunction in such a situation, 

if the court holds an evidentiary hearing makes a preliminary determination that 

a defendant’s actions are illegal and are causing irreparable harm. Id. That is 

what the district court did in this case—after holding an evidentiary hearing, it 

restrained enforcement of an executive order that violates the law and that 

threatened the City and County with irreparable harm. 

Newton cites with approval four appellate decisions—including one from 

this Court—affirming temporary injunctions that enjoined ongoing conduct,

even though the injunctions altered the status quo, after determining the 

conduct probably violated the law. Id. at n.14. In City of San Antonio v. Vakey, 

123 S.W.3d 497, 502 (Tex. App. — San Antonio 2003, no pet.), this Court 

affirmed a temporary injunction enjoining the city from deducting money from 

an employee’s paycheck as reimbursement for workers’ compensation benefit 

payments because, where “the acts sought to be enjoined violate an expressed 

law, the status quo” cannot be “a condition of affairs where the respondent 

would be permitted to continue the acts constituting that violation.” Id. at 502; 

see also Public Utils. Bd. v. Central Power & Light Co., 587 S.W.2d 782, 790 (Tex. 

Civ. App. — Corpus Christi 1979, writ ref’d n.r.e.) (affirming a temporary 

injunction preventing a municipal electric company from delivering electrical 

services to two subdivisions where the trial court determined that “the acts to 

be enjoined [were] prima facie violations of law.”); Houston Compressed Steel Corp. 

v. State, 456 S.W.2d 768, 773 (Tex. Civ. App. — Houston [1st Dist.] 1970, no 

writ) (affirming a temporary injunction restraining a scrap metal processor from
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continuing to burn wood from old boxcars because “when it is determined that 

the law is being violated it is the province and the duty of the court to restrain 

it”); Rattikin Title Co. v. Grievance Committee of the State Bar of Texas, 272 S.W.2d 

948, 955 (Tex. Civ. App. — Fort Worth 1954, no writ) (affirming a temporary 

injunction preventing a title company from continuing to prepare legal

documents because the status quo to be preserved was the time before the 

company began taking actions that the plaintiff contended violated the law).

The trial court’s temporary injunction here falls squarely within this 

precedent. The injunction was entered after the trial court considered live 

testimony from five witnesses, argument from counsel, and extensive legal 

briefing, and after it determined that the City and County had shown “a 

probable right to relief on the merits of their claims” that GA-38, as applied to 

the City and County’s mask mandates, exceeded the Governor’s authority 

under the law. CR 101. Enjoining enforcement of GA-38’s unlawful mandates 

avoids “a condition of affairs where the respondent would be permitted to 

continue the acts constituting that violation.” City of San Antonio, 123 S.W.3d at 

502. The trial court therefore did not abuse of its discretion in granting the 

temporary injunction.

VI. The trial court had subject matter jurisdiction to issue the temporary 
injunction.

The Governor is wrong to argue that the trial court below “implicitly 

denied” the Governor’s plea to the jurisdiction. Br. at 26. The trial court never 

ruled on the plea one way or the other. The Governor attempted to have his 
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plea to the jurisdiction heard at the temporary injunction hearing, but the trial 

court declined to do so because the Governor had not given sufficient notice. 1 

RR 11-14. The temporary injunction order, CR 100, makes no ruling on the 

Governor’s plea, nor is there any other oral ruling or written order in the 

record regarding the plea to the jurisdiction one way or the other. 

In City of Rio Grande City, Tex. v. BFI Waste Services of Tex., LP, 511 S.W.3d 

300 (Tex. App.—San Antonio 2016, no pet.), this Court addressed this precise 

situation. A trial court declined to hear a late-filed plea to the jurisdiction at a 

temporary injunction hearing. Id. at 302. On interlocutory appeal, the 

government argued that “when the trial court granted the temporary injunction, 

it necessarily denied the plea to the jurisdiction.” Id. This Court rejected this 

contention, holding that the trial court’s “order granted a temporary injunction 

but did not rule on the jurisdictional questions presented in the plea to the 

jurisdiction.” Id. at 304. This decision by this Court controls over cases from 

other courts of appeals cited by the Governor. See Medina v. Tate, 438 S.W.3d 

583, 588 (Tex. App.—Houston [1st Dist.] 2013, no pet.) (“Absent a decision 

from a higher court or this court sitting en banc that is on point and contrary to 

the prior panel decision or an intervening and material change in the statutory 

law, this court is bound by the prior holding of another panel of this court.”).

To be sure, challenges to a court’s subject matter jurisdiction can be raised 

at any stage of the proceedings, and so this Court may address the merits of the 

Governor’s jurisdictional challenges in this interlocutory appeal. Rusk State 

Hosp. v. Black, 392 S.W.3d 88, 95 (Tex. 2012). But the point is that this Court is 
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reviewing those jurisdictional issues for the first time, rather than reviewing any 

ruling of the trial court. Accordingly, a more deferential standard of review 

applies: “appellate courts must construe the pleadings in favor of the party 

asserting jurisdiction, and, if necessary, review the record for evidence 

supporting jurisdiction.” Id. at 96. “[I]f the pleadings and record neither 

demonstrate jurisdiction nor conclusively negate it,” then Governor “has the 

burden to show either that the plaintiff failed to show jurisdiction despite 

having had full and fair opportunity in the trial court to develop the record and 

amend the pleadings; or, if such opportunity was not given, that the plaintiff 

would be unable to show the existence of jurisdiction if the cause were 

remanded to the trial court and such opportunity afforded.” Id.4

A. Plaintiffs’ ultra vires claim is not barred by sovereign immunity.

An ultra vires action is a well-established exception to sovereign immunity. 

“[S]uits for declaratory or injunctive relief against a state official to compel 

compliance with statutory or constitutional provisions are not suits against the 

State” barred by sovereign immunity. Texas Parks and Wildlife Dept. v. Sawyer 

Trust, 354 S.W.3d 384, 393 (Tex. 2011). “To fall within th[e] ultra vires 

exception, a suit . . . must allege, and ultimately prove, that the officer acted 

without legal authority or failed to perform a purely ministerial act.” City of El 

4 Another consequence of the absence of a ruling by the trial court on the 
Governor’s plea is that the proceedings in the trial court are not automatically 
stayed, as they otherwise would be on interlocutory appeal from the denial of a 
plea to the jurisdiction. See City of Rio Grande City, 511 S.W.3d at 304 (“[T]his 
appeal—as it is now before us—of the trial court’s order granting a temporary 
injunction does not stay trial or proceedings in the underlying suit.”).
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Paso v. Heinrich, 284 S.W.3d 366, 373 (Tex. 2009). A government officer’s 

actions are “without legal authority” “if he exceeds the bounds of his granted 

authority or if his acts conflict with the law itself.” Houston Belt & Terminal Ry. 

Co., 487 S.W.3d at 158. 

The Governor acknowledges this line of authority, including specifically 

that an ultra vires action is an exception to sovereign immunity. Br. 27. He 

nevertheless argues that “[b]ecause Plaintiffs have not established that the 

Governor acted outside his statutory authority, they cannot proceed with their 

claims against him.” Br. at 28. The Supreme Court, however, has rejected the 

contention that a plaintiff alleging an ultra vires claim must “prove their claims 

in order to survive a plea to the jurisdiction.” Patel, 469 S.W.3d at 77. Instead, 

all that is required is that a plaintiff plead a viable ultra vires claim, not that “such 

claims must be viable on their merits to negate immunity.” See id. (“[C]laims 

against state officials—like all claims—must be properly pleaded in order to be 

maintained . . . .”). The City and County’s pleadings plainly allege a viable ultra 

vires claim by alleging the Governor exceeded his authority under the Disaster 

Act. CR 6–8. Those allegations are sufficient to give the trial court subject 

matter jurisdiction over the City and County’s claim.

B. Plaintiffs have standing to sue the Governor as the official who 
promulgated GA-38 and is threatening to enforce it against them.

The Governor insists that no court may hear Plaintiffs’ claims against him 

because he only issued GA-38, he does not enforce it. Br. at 28. But this argument 

ignores the fact that the statute he relies on as the source of his purported 
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authority to ban mask mandates does give him enforcement authority: “The 

governor may control ingress and egress to and from a disaster area and the 

movement of persons and the occupancy of premises in the area.” Tex. Gov’t 

Code § 418.018(c) (emphasis added). Similarly, the Governor argues that in 

responding to a statewide disaster, local officials are his agents, and that he has 

the right to control their actions as the principal. Br. at 14. The Governor may 

not argue, in Part I of his brief, that local officials “may act only as his agents,” 

Br. at 16, “subject to” his “control,” Br. at 13, but then argue in Part II that 

they do not have standing to sue because the Governor has no “enforcement 

role.” Br. at 29. His claim of control over the City and County give them 

standing.

In each case relied on by the Governor, enforcement power was clearly and 

expressly vested in a different, and specifically identified state or local official, 

making that officer the proper defendant rather than the Governor. In Texas 

Democratic Party v. Abbott, 961 F.3d 389, 399 (5th Cir. 2020), for example, the 

Secretary of State had the duty to prepare written directives and instructions for 

vote-by-mail rules and the power to protect Texans’ voting rights from abuse 

by local authorities, while the vote-by-mail rules “provide[d] no role for the 

Governor.” And in 6th Street Business Partners LLC v. Abbott, No. 1:20-CV-706-

RP, 2020 WL 4274589, *1 (W.D. Tex. July 24, 2020), the Texas Alcoholic 

Beverage Commission was enforcing GA-28 by threatening the plaintiffs’ 

liquor license, not the Governor.
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Unlike those cases, the Governor bases his right to ban mask mandates in 

GA-38 on a claim to the specific and direct power to “control” ingress and 

egress from the disaster area, the movement of persons, and the occupancy of 

premises. Tex. Gov’t Code § 418.018(c). The Governor further claims direct 

control over the City and County through his role as “the commander in chief” 

of the State’s disaster response and maintains that every local government 

official is his “agent” who must do what he says. The Governor himself has

publicly asserted his “power” to enforce a ban on mask mandates and his intent 

to enforce his order against local governments that do not comply: “The Texas 

Disaster Act clearly states that the Governor has the power to guide the state 

through emergencies, such as the COVID-19 pandemic. Any school district, 

public university, or local government official that decides to defy the order will 

be taken to court.”5 (Emphasis added). The Attorney General sued six school 

districts for requiring masks, arguing that they are refusing to “follow state law 

— the Texas Disaster Act and Executive Order GA-38 — which place the 

Governor in charge of the statewide response to the COVID-19 pandemic.”6

The City and County filed this lawsuit because they do not agree that the 

5 “Governor Abbott, Attorney General Paxton Aligned in Defense of 
Executive Order Prohibiting Mask Mandates” (Aug. 11, 2021), available at: 
https://gov.texas.gov/news/post/governor-abbott-attorney-general-paxton-
aligned-in-defense-of-executive-order-prohibiting-mask-mandates
6 “Paxton Files Multiple Lawsuits Against School Districts Defying State 
Law” (Sept. 10, 2021), available at: 
https://www.texasattorneygeneral.gov/news/releases/paxton-files-multiple-
lawsuits-against-school-districts-defying-state-law
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Governor has the power to usurp their authority to take reasonable public 

health measures to safeguard employees, visitors, and students. The Governor 

is the proper party to sue to enjoin enforcement of the threatened, unlawful 

exercise of his powers under the Disaster Act.

The Governor also argues that the City and County have no standing, 

because the Governor cannot initiate criminal prosecutions for violations of 

GA-38. Br. at 29. But the threat of enforcement does not necessarily need to be 

criminal prosecution by a local prosecutor in order to establish standing, but 

any instead encompasses any action involving “compulsion or constraint,” civil 

or administrative enforcement. K.P. v. LeBlanc, 627 F.3d 115, 124 (5th Cir. 

2010) (ability of members of state board to deny malpractice claims for 

abortion services was a threatened “enforcement” of anti-abortion law); see also 

Air Evac EMS, Inc. v. Tex., Dep’t of Ins., Div. of Workers’ Comp., 851 F.3d 507, 519 

(5th Cir. 2017) (state officials’ role in arbitrating fee disputes through the 

administrative process gave them “enforcement” powers sufficient to make 

them proper defendants to action seeking to enjoin law’s enforcement).

In re Abbott, 601 S.W.3d 802, 812 (Tex. 2020), on which the Governor 

heavily relies, helps define the limits of his claim of non-justiciability, and 

provides no support for his claim that the district court lacks jurisdiction. That 

case involved an executive order purporting to restrict pretrial release of certain 

inmates. Unlike here, the Governor did not base his authority on a statute 

giving him “control” over an area, nor he did not claim that the judges were his 

“agents” or that he had the power to command and control their actions as 
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“commander in chief” of the statewide disaster response. Instead, application 

of the executive order would occur in the courts, where any party injured by 

the order could challenge its legality:  

If a defendant in a bail hearing contends the executive order is 
unconstitutional and the suspended statutes should continue to 
provide the rule of decision, the judge has a duty to rule on that issue, 
and the losing side can challenge that ruling.  

Id. at 809. Thus, In re Abbott recognizes that the courts, as the final arbiters of 

the law, determine the scope, applicability, and legality of executive orders —

but not in a suit brought by judges asking other judges to determine that 

question. See id. at 806 (“The question of GA-13’s legal effect when weighed 

against the Constitution and other sources of law is a question for judges to 

decide when properly asked by parties to do so. It is not a question for judges 

to ask other judges to decide.”). The City and County here — who are being 

directly injured by the Governor’s claim that he has the power to override their 

public health measures and order their officials around — are the proper 

parties to sue, the Governor is the proper party to defend the legality of his 

order, and the district court below is the proper court to resolve the dispute.

The City and County have alleged a clear injury from GA-38. If GA-38’s 

ban on mask mandates is valid, they will be unable to implement safety 

precautions they have concluded are necessary to protect their own employees 

and citizens in their jurisdiction. This injury stems directly from the Governor’s 

unilateral and ultra vires action in issuing GA-38 under his statutory authority to 

control the movement of persons, making him the proper defendant. The 
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declaratory relief the City and County seek will redress that injury by allowing 

them to impose mask requirements in the exercise of the public-health 

authority delegated to them by the Legislature. The City and County thus have 

standing to bring this declaratory action against the Governor in his official 

capacity.

C. Section 22.002(c) does not prevent this Court from issuing an 
injunction to restrain the Governor.

The Governor claims that the district court lacks jurisdiction to issue an 

injunction, because only the Supreme Court may issue an injunction against 

“officers of the executive department.” Tex. Gov’t Code § 22.002(c). But this 

statute concerns only injunctions that compel the officer to act, not 

injunctions—such as in this case—that restrain an officer from unlawful actions. 

The text of the statute provides:

Only the supreme court has the authority to issue a writ of mandamus 
or injunction, or any other mandatory or compulsory writ or process, 
against any of the officers of the executive departments of the 
government of this state to order or compel the performance of a judicial, 
ministerial, or discretionary act or duty that, by state law, the officer or 
officers are authorized to perform.

Id. (emphasis added). Texas courts interpret this language to mean that “a 

district court has jurisdiction to issue an injunction against a state executive 

officer” that prohibits unlawful acts. Witt v. Whitehead, 900 S.W.2d 374, 375 

(Tex. App.—Austin 1995, writ denied). In other words, a district court may 

issue an injunction against an executive officer “to restrain . . . an unlawful act, 

rather than to compel a lawful action.” Canales v. Paxton, No. 03-19-00259-CV, 
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2020 WL 5884123, at *2 (Tex. App.—Austin Sept. 30, 2020, pet. denied) (mem. 

op.). This Court itself reached this conclusion over 100 years ago in construing 

the predecessor to Section 22.002(c): “By the terms of that law no court could 

compel, by any writ, the performance of any act or duty of any state officer; but 

it is not even hinted that the district court would not have the power and 

authority to restrain the performance of an illegal and unconstitutional act by a 

state officer.” Terrell v. Middleton, 187 S.W. 367, 369 (Tex. Civ. App.—San 

Antonio 1916, writ denied). That is exactly the type of relief the City and 

County obtained here: to restrain the Governor from enforcing an order that is 

either ultra vires or unconstitutional. Section 22.002(c) does not divest this Court 

of jurisdiction to issue such a temporary injunction.
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PRAYER

Appellees pray that this Court affirm the Order Granting Temporary 

Injunction and grant such other and further relief to which they may be justly 

entitled.
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deborah.klein@sanantonio.gov
/s/William Christian
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Marianne W. Nitsch
Bar No. 24098182
GRAVES, DOUGHERTY,
HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2700
Austin, Texas 78701
(512) 480-5600
(512) 480-5804 Fax
wchristian@gdhm.com
pkennedy@gdhm.com
mnitsch@gdhm.com
ATTORNEYS FOR 
CITY OF SAN ANTONIO

JOE D. GONZALES
Bexar County Criminal 
District Attorney
Bar No. 08119125

/s/Robert W. Piatt III
Robert W. Piatt III
Assistant Criminal 
District Attorney
Bar No. 24041692
Larry L. Roberson
Assistant Criminal 
District Attorney
Bar No. 21046728
Paul Elizondo Tower
101 W. Nueva 7th Floor 
San Antonio, Texas 78205
Telephone: (210) 335-2141
lroberson@bexar.org
robert.piatt@bexar.org
ATTORNEYS FOR BEXAR COUNTY



60

CERTIFICATE OF COMPLIANCE

This computer-generated document complies with the type-volume 

limitations of Tex. R. App. P. 9.4(i)(2)(B) because it contains 12,506 words,

excluding the parts exempted by Tex. R. App. P. 9.4(i)(1). In making this 

certificate of compliance, I am relying on the word count of the computer 

program used to prepare the document.

/s/William Christian

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been 

served through the texas.gov e-filing system on counsel of record for the 

Appellants on this the 14th day of September, 2021.

/s/William Christian
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CAUSE NO. 2021CI16133

CITY OF SAN ANTONIO and § IN THE DISTRICT COURT
BEXAR COUNTY, §

Plaintiffs, §
§

vs. § 45th JUDICIAL DISTRICT
§

GREG ABBOTT, in his official capacity §
as Governor of Texas, and §
STATE OF TEXAS §

Defendants. § BEXAR COUNTY, TEXAS

ORDER GRANTING TEMPORARY INJUNCTION

On August 16, 2020, the Court heard the application for temporary injunction filed by 

Plaintiffs City of San Antonio and Bexar County. All parties appeared through counsel.

After considering Plaintiffs’ application for temporary injunction, the pleadings, the 

evidence, and the arguments of counsel, the Court finds that unless Defendant Greg Abbott, in his 

official capacity as Governor of Texas, is temporarily restrained as described below, Plaintiffs will 

suffer irreparable injury before trial on the merits through the inability to impose masking 

requirements to control the spread of the COVID-19 virus that threatens to overwhelm the capacity 

of the healthcare system in the City and County and to cause the City and County to reduce services 

to the community and furlough workers. The Court further finds that Plaintiffs have shown a 

probable right to relief on the merits of their claims. 

IT IS THEREFORE ORDERED that the Clerk of this Court issue a temporary injunction, 

operative until final judgment, restraining Defendant Greg Abbott, in his official capacity as 

Governor of Texas, and each of his agents, employees, or those in active participation or concert 

with him, from enforcing Sections 3(b), 3(g), 4, and 5(a) of Executive Order GA-38 to the extent 

those provisions (1) prohibit the City of San Antonio and Bexar County from requiring City and 

County employees or visitors to City- and County-owned facilities to wear masks or face coverings; 
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or (2) prohibit the San Antonio and Bexar County Public Health Authority from requiring masks in 

public schools in the City and County.

IT IS FURTHER ORDERED that that in lieu of requiring Plaintiffs to execute and file a new 

Bond, the $100.00 Bond executed and filed by Plaintiffs in connection with the Temporary Restraining 

Order is hereby deemed extended in conformity with the law to the period during which the 

Temporary Injunction is in effect.

It is further ordered that trial on the merits of this cause be set on the 13th day of December, 

2021, at 9:00 a.m. The hearing will take place remotely on Zoom:

Link: https://zoom.us/my/bexarpresidingcourtzoom

Meeting ID: 917-895-6796.

Telephone access number: 1-346-248-7799.

The time announced for the final trial hearing on the merits is three hours.

SIGNED August _____, 2021, at ____:_______ am/pm.

_________________________________
Judge Presiding
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APPROVED AS TO FORM:

CITY OF SAN ANTONIO
Andrew Segovia
City Attorney
SBN: 24103187
Office of the City Attorney
Litigation Division
International Center
203 S. St. Mary’s St., 2nd Floor
San Antonio, Texas 78205

Deborah Lynne Klein
Deputy City Attorney
SBN: 11556750
(210) 207-8919/ (210) 207-4357 Fax
deborah.klein@sanantonio.gov
GRAVES, DOUGHERTY,
HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2700
Austin, Texas 78701
(512) 480-5600
(512) 480-5804 (facsimile)

By: /s/William Christian
William Christian
Texas State Bar No. 00793505
wchristian@gdhm.com
Marianne W. Nitsch
Texas State Bar No. 24098182
mnitsch@gdhm.com

ATTORNEYS FOR CITY OF SAN ANTONIO

JOE D. GONZALES

Bexar County Criminal District Attorney
Texas Bar No. 08119125
Paul Elizondo Tower
101 W. Nueva 7th Floor 
San Antonio, Texas 78205
Telephone: (210) 335-2342

/s/ Robert Piatt
Robert Piatt
Texas Bar No. 24041692
Larry L. Roberson
Assistant Criminal District Attorney
Texas Bar No. 21046728
Paul Elizondo Tower
101 W. Nueva 7th Floor 
San Antonio, Texas 78205
Telephone: (210) 335-2141

ATTORNEYS FOR BEXAR COUNTY

Page 103



Appendix 2
Executive Order GA-38



COSA
Exhibit 1

BY THE 
GOVERNOR OF THE STATE OF TEXAS 

Executive Department 
Austin, Texas 
July 29, 2021 

EXECUTIVE ORDER 
GA38 

Relating to the continued response to the COVID-19 disaster. 

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster proclamation on March 
13, 2020, certifying under Section 418.014 of the Texas Government Code that the 
novel coronavirus (COVID-19) poses an imminent threat of disaster for all Texas 
counties; and 

WHEREAS, in each subsequent month effective through today, I have renewed the 
COVID-19 disaster declaration for all Texas counties; and 

WHEREAS, from March 2020 through May 2021, I issued a series of executive orders 
aimed at protecting the health and safety of Texans, ensuring uniformity throughout 
Texas, and achieving the least restrictive means of combatting the evolving threat to 
public health by adjusting social-distancing and other mitigation strategies; and 

WHEREAS, combining into one executive order the requirements of several existing 
COVID-19 executive orders will further promote statewide uniformity and certainty; 
and 

WHEREAS, as the COVID-19 pandemic continues, Texans are strongly encouraged as a 
matter of personal responsibility to consistently follow good hygiene, social-distancing, 
and other mitigation practices; and 

WHEREAS, receiving a COVID-19 vaccine under an emergency use authorization is 
always voluntary in Texas and will never be mandated by the government, but it is 
strongly encouraged for those eligible to receive one; and 

WHEREAS, state and local officials should continue to use every reasonable means to 
make the COVID-19 vaccine available for any eligible person who chooses to receive 
one;and 

WHEREAS, in the Texas Disaster Act of 1975, the legislature charged the governor with 
the responsibility "for meeting ... the dangers to the state and people presented by 
disasters" under Section 418.011 of the Texas Government Code, and expressly granted 
the governor broad authority to fulfill that responsibility; and 

WHEREAS, under Section 418.012, the "governor may issue executive orders ... 
hav[ing] the force and effect of law;" and 

WHEREAS, under Section 418.016(a), the "governor may suspend the provisions of any 
regulatory statute prescribing the procedures for conduct of state business ... if strict 
compliance with the provisions ... would in any way prevent, hinder, or delay necessary 
action in coping with a disaster;" and 

WHEREAS, under Section 418.018(c), the "governor may control ingress and egress to 
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Governor Greg Abbott 
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and from a disaster area and the movement of persons and the occupancy of premises in 
the area;" and 

WHEREAS, under Section 418.173, the legislature authorized as "an offense," 
punishable by a fine up to $1,000, any "failure to comply with the [state emergency 
management plan] or with a rule, order, or ordinance adopted under the plan;" 

NOW, THEREFORE, I, Greg Abbott, Governor of Texas, by virtue of the power and 
authority vested in me by the Constitution and laws of the State of Texas, do hereby order 
the following on a statewide basis effective immediately: 

I. To ensure the continued availability of timely information about COVID-19 testing 
and hospital bed capacity that is crucial to efforts to cope with the COVID-19 
disaster, the following requirements apply: 

a. All hospitals licensed under Chapter 241 of the Texas Health and 
Safety Code, and all Texas state-run hospitals, except for psychiatric 
hospitals, shall submit to the Texas Department of State Health 
Services (DSHS) daily reports of hospital bed capacity, in the manner 
prescribed by DSHS. DSHS shall promptly share this information 
with the Centers for Disease Control and Prevention (CDC). 

b. Every public or private entity that is utilizing an FDA-approved test, 
including an emergency use authorization test, for human diagnostic 
purposes of COVID-19, shall submit to DSHS, as well as to the local 
health department, daily reports of all test results, both positive and 
negative. DSHS shall promptly share this information with the CDC. 

2. To ensure that vaccines continue to be voluntary for all Texans and that Texans' 
private COVID-19-related health information continues to enjoy protection against 
compelled disclosure, in addition to new laws enacted by the legislature against so-
called "vaccine passports," the following requirements apply: 

a. No governmental entity can compel any individual to receive a 
COVID-19 vaccine administered under an emergency use 
authorization. I hereby suspend Section 8 ! .082(f)( 1) of the Texas 
Health and Safety Code to the extent necessary to ensure that no 
governmental entity can compel any individual to receive a COVID-19 
vaccine administered under an emergency use authorization. 

b. State agencies and political subdivisions shall not adopt or enforce any 
order, ordinance, policy, regulation, rule, or similar measure that 
requires an individual to provide, as a condition of receiving any 
service or entering any place, documentation regarding the 
individual's vaccination status for any COVID-19 vaccine 
administered under an emergency use authorization. I hereby suspend 
Section 8 l .085(i) of the Texas Health and Safety Code to the extent 
necessary to enforce this prohibition. This paragraph does not apply to 
any documentation requirements necessary for the administration of a 
COVID-19 vaccine. 

c. Any public or private entity that is receiving or will receive public 
funds through any means, including grants, contracts, loans, or other 
disbursements of taxpayer money, shall not require a consumer to 
provide, as a condition of receiving any service or entering any place, 
documentation regarding the consumer's vaccination status for any 
COVID-19 vaccine administered under an emergency use 
authorization. No consumer may be denied entry to a facility financed 

FILED IN THE OFFICE OF THE 
SECRETARY OF STATE 

;',: \.S °""'- O'CLOCK 

JUL 2 9 2021 



Governor Greg Abbott 
July 29, 2021 

Executive Order GA-38 
Page 3 

in whole or in part by public funds for failure to provide 
documentation regarding the consumer's vaccination status for any 
COVID-19 vaccine administered under an emergency use 
authorization. 

d. Nothing in this executive order shall be construed to limit the ability of 
a nursing home, state supported living center, assisted living facility, 
or long-term care facility to require documentation of a resident' s 
vaccination status for any COVID-19 vaccine. 

e. This paragraph number 2 shall supersede any conflicting order issued 
by local officials in response to the COVID-19 disaster. I hereby 
suspend Sections 418. IOl5(b) and 418.108 of the Texas Government 
Code, Chapter 81, Subchapter E of the Texas Health and Safety Code, 
and any other relevant statutes, to the extent necessary to ensure that 
local officials do not impose restrictions in response to the COVID-19 
disaster that are inconsistent with this executive order. 

3. To ensure the ability of Texans to preserve livelihoods while protecting lives, the 
following requirements apply: 

a. There are no COVID-19-related operating limits for any business or 
other establishment. 

b. In areas where the COVID-19 transmission rate is high, individuals are 
encouraged to follow the safe practices they have already mastered, 
such as wearing face coverings over the nose and mouth wherever it is 
not feasible to maintain six feet of social distancing from another 
person not in the same household, but no person may be required by 
any jurisdiction to wear or to mandate the wearing of a face covering. 

c. In providing or obtaining services, every person (including individuals, 
businesses, and other legal entities) is strongly encouraged to use 
good-faith efforts and available resources to follow the Texas 
Department of State Health Services (DSHS) health recommendations, 
found at www .dshs.texas.gov/coronavirus. 

d. Nursing homes, state supported living centers, assisted living facilities, 
and long-term care facilities should follow guidance from the Texas 
Health and Human Services Commission (HHSC) regarding 
visitations, and should follow infection control policies and practices 
set forth by HHSC, including minimizing the movement of staff 
between facilities whenever possible. 

e. Public schools may operate as provided by, and under the minimum 
standard health protocols found in, guidance issued by the Texas 
Education Agency. Private schools and institutions of higher 
education are encouraged to establish similar standards. 

f. County and municipal jails should follow guidance from the Texas 
Commission on Jail Standards regarding visitations. 

g. As stated above, business activities and legal proceedings are free to 
proceed without COVID-19-related limitations imposed by local 
governmental entities or officials. This paragraph number 3 
supersedes any conflicting local order in response to the COVID-19 
disaster, and all relevant laws are suspended to the extent necessary to 
preclude any such inconsistent local orders. Pursuant to the 
legislature's command in Section 418.173 of the Texas Government 
Code and the State'~ emergency management plan, the imposition of 
any conflicting or inconsistent limitation by a local governmental 
entity or official constitutes a "failure to comply with" this executive 
order that is subject to a fine up to $1,000. 
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4. To further ensure that no governmental entity can mandate masks, the following 
requirements shall continue to apply: 

a. No governmental entity, including a county, city, school district, and 
public health authority, and no governmental official may require any 
person to wear a face covering or to mandate that another person wear 
a face covering; provided, however, that: 
1. state supported living centers, government-owned hospitals, and 

government-operated hospitals may continue to use appropriate 
policies regarding the wearing of face coverings; and 

ii. the Texas Department of Criminal Justice, the Texas Juvenile 
Justice Department, and any county and municipal jails acting 
consistent with guidance by the Texas Commission on Jail 
Standards may continue to use appropriate policies regarding the 
wearing of face coverings. 

b. This paragraph number 4 shall supersede any face-covering 
requirement imposed by any local governmental entity or official, 
except as explicitly provided in subparagraph number 4.a. To the 
extent necessary to ensure that local governmental entities or officials 
do not impose any such face-covering requirements, I hereby suspend 
the following: 

1. Sections 418.10 I 5(b) and 418.108 of the Texas Government 
Code; 

ii. Chapter 81, Subchapter E of the Texas Health and Safety 
Code; 

111. Chapters 121, 122, and 341 of the Texas Health and Safety 
Code; 

iv. Chapter 54 of the Texas Local Government Code; and 
v. Any other statute invoked by any local governmental entity or 

official in support of a face-covering requirement. 

Pursuant to the legislature's command in Section 418.173 of the Texas 
Government Code and the State's emergency management plan, the 
imposition of any such face-covering requirement by a local 
governmental entity or official constitutes a "failure to comply with'' 
this executive order that is subject to a fine up to $1,000. 

c. Even though face coverings cannot be mandated by any governmental 
entity, that does not prevent individuals from wearing one if they 
choose. 

5. To further ensure uniformity statewide: 

a. This executive order shall supersede any conflicting order issued by 
local officials in response to the COVID-19 disaster, but only to the 
extent that such a local order restricts services allowed by this 
executive order or allows gatherings restricted by this executive order. 
Pursuant to Section 4 I 8.0 I 6(a) of the Texas Government Code, I 
hereby suspend Sections 4 I 8.10 I 5(b) and 418. 108 of the Texas 
Government Code, Chapter 81, Subchapter E of the Texas Health and 
Safety Code, and any other relevant statutes, to the extent necessary to 
ensure that local officials do not impose restrictions in response to the 
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COVID-19 disaster that are inconsistent with this executive order, 
provided that local officials may enforce this executive order as well 
as local restrictions that are consistent with this executive order. 

b. Confinement in jail is not an available penalty for violating this 
executive order. To the extent any order issued by local officials in 
response to the COVID-19 disaster would allow confinement in jail as 
an available penalty for violating a COVID-19-related order, that order 
allowing confinement in jail is superseded, and I hereby suspend all 
relevant laws to the extent necessary to ensure that local officials do 
not confine people in jail for violating any executive order or local 
order issued in response to the COVID-19 disaster. 

This executive order supersedes all pre-existing COVID-19-related executive orders and 
rescinds them in their entirety, except that it does not supersede or rescind Executive Orders 
GA-13 or GA-37. This executive order shall remain in effect and in full force unless it is 
modified, amended, rescinded, or superseded by the governor. This executive order may 
also be amended by proclamation of the governor. 

ATTESTED BY: 

Given under my hand this the 29th 
day of July, 2021. 

GREG ABBOTT 
Governor 
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