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Introduction


This paper proposes a radical transformation in the way ALI Restatements are written in the field of choice of law.


The forthcoming Restatement (Third) of Conflict of Laws,
 insofar as it deals with choice of law
 can and should jettison the paraphernalia of previous Restatements.  It should abandon their organization by type of claim; abandon the “place of most significant contact” and any other place chosen with deliberate unconcern for the law at that place; abandon the notion of weighing or balancing interests in the hope of identifying the “most” significant contact or “stronger” interest; and abandon the usual laundry lists of contacts, factors, and considerations, in light of which all that weighing and balancing is supposed to take place.


A transformed Restatement can be built instead on the best foundation we have, the Supreme Court’s constitutional jurisprudence on interstate conflicts.  The Court’s thinking can provide a solid grounding for conflicts cases, a more convincing way of analyzing them, and a more predictable system of determinate resolutions for them.


The Supreme Court’s thinking in constitutional conflicts cases was first comprehensively applied to common-law conflicts cases in the critical analyses of Brainerd Currie, who remains the chief expositor of that method.  But it has not been generally perceived that these materials can provide a new systematics, complete in itself, for dealing with the conflict of laws,
 and that the Constitution authorizes and even requires the determinate results the system yields.


The proposed systematics include a whole new taxonomy — a different way of classifying and organizing cases, not by type of claim, as in previous Restatements, but rather by type of conflict.  The system also provides determinate resolutions for each kind of conflict.  None of these advances can be effected without interest analysis and without consulting the constitutional ground rules.  The transformed Restatement, then, would consist of (1) the new taxonomy, (2) interest analysis, (3) determinate resolutions of cases, and (4) reliance on constitutional ground rules as adduced from Supreme Court cases.


The creation of a new systematics for interstate conflicts cases was not Brainerd Currie’s purpose.  Rather, Currie was trying to demolish traditional rule-based approaches to those conflicts, and to do the job more thoroughly than his legal realist predecessors
 had been able to do.  He succeeded.  He found a concise way of representing the universe of all conceivable variants of two-state conflicts, and was able to criticize the result reached by traditional rules by using the familiar lawyers’ inquiry into a law’s likely purposes to determine its scope.


It might be argued that the point of a Restatement is to re-state what courts are actually doing.  However, the Second Restatement, deeply flawed as it is,
 is a great success, in the sense that its “place of most significant relationship” has swept the field.  It is what courts are doing.  Simply restating the Second Restatement would be pointless.  It should be recalled, however, that the Second Restatement confronted the same paradox.  Willis Reese, its Reporter, could simply restate the traditional rules as restated in the First Restatement, Joseph Beale, Reporter.  Although those rules were under attack by American legal Realists even before the First Restatement was under way, most judges were still contentedly applying the traditional rules as the Institute was issuing successive tentative drafts of the Second Restatement.  There was a near-universal persistent thralldom of courts to traditional choice rules, still seen today, not only in the handful of avowedly traditionalist courts, but also seen in the many courts in which the place of “most significant contact” turns out to be the old traditional choice.  But the Second Restatement could hardly be devoted to a restatement of the traditional rules.  That would simply have duplicated the First Restatement.  So it has come to be understood, in effect, that ALI Restatements are, in fact, not re-statements.  If they were, the Institute would have to go out of the Restatement business.  Instead, ALI Restatements are attempts — conservative attempts, to be sure — to provide improvements.  As far as the Second Restatement’s choice-of-law efforts were concerned, improvement meant taking into account the teachings of the American legal Realists — that rigid rules that choose places instead of laws — Cavers called them “jurisdiction-selecting” rules — should not be allowed to frustrate the basic policies underlying law.


As for the new Third Restatement, perhaps progress can be reconciled with the present by transmuting “the place of most significant relationship into “a contact state” or “a concerned state.”  But it should be made clear that a contact state is not necessarily “an interested state”
 as an interest analyst would view it.


In what follows, I have taken the liberty of carrying some of Currie’s ideas to their logical conclusions, perhaps with somewhat more consistency than Brainerd Currie himself might have approved.  I must acknowledge, too, that this paper offers arguments from public policy from which Currie, with his prudent academic taste and disciplined technical focus, refrained.  In the paper also there is what I hope are helpful critical analyses of current judicial work, although I wish there had been space to do more of this.

1.  Proposing a Radical Transformation

The contributions to the symposium in which this paper is to appear are intended to comment on the state of conflicts law today, in semi-centennial remembrance of Brainerd Currie’s life and work.  By a happy coincidence, just as my draft was shaping up, the American Law Institute announced the launching of a new project, a Restatement (Third ) of the Conflict of Laws,
 Professor Kermit Roosevelt III, Reporter.
  What an opportunity!  I scrapped that draft.


Instead I offer an immodest proposal.  Resolved:  That the new Restatement, insofar as it concerns choice of law, write finis to the old doomed quest for more perfect rules.  Instead, the Institute should base its work on choice of law more solidly on the best foundation we have, the constitutional opinions of the United States Supreme Court in conflicts cases — and on the application of the Court’s work to common-law conflicts, a method of which Brainerd Currie was the original and remains the chief expositor.


Although Brainerd Currie’s “governmental interest analysis” continues to engage the minds of academics, they tend to top it off with varying “approaches” offered long ago, intended to avoid forum law and to offer accommodating solutions to true conflicts.  Courts are counseled to take a “moderate and restrained” view of the reach of their own laws.
  Interests are weighed or balanced.
  Impairments to policies are compared.  Meanwhile, the Second Restatement’s “place of most significant contact” has swept the field in the courts, providing judges with lots of discretion for very little thought.  
Given the gulf between modernist theory and the work of the courts; given the pressure for forum law and the disdain for it; given the contested “approaches” to comity, and given the wearily iterated but unmoored and unused enumerations of “considerations,” Currie’s legacy can seem to have all but vanished.  The advent of a new Restatement invites us to reappraise that inheritance, especially since additional guidance has emerged from the Supreme Court’s subsequent work in the field.  The complete system of choice of law as I glean it from the Court’s constitutional conflicts cases and Currie’s articles, offers an opportunity to make a historic and worthwhile change.

2.  A Very Different Complete System

We already do have theory (of which governmental interest analysis is just one component), that can ground a complete system of choice of law.  This system consists of interconnected but distinguishable parts.  It provides a new way of classifying cases, a new way of organizing them, a simplified form of purposive reasoning that indicates the scope of a putatively applicable law, and a determinate resolution for each class of conflict – all solidly based on constitutional ground rules.

3.  A New Taxonomy

In the course of working through his critique of traditional choice-of-law rules, Currie discovered that conflicts cases fall into patterns.  He ingenious compressed this universe of two-state conflicts into just fourteen variants.  Eventually his writings came to offer a new way of classifying conflicts cases, a whole new taxonomy.  Following Currie’s lead, instead of classifying conflicts cases by type of claim, a Third Restatement could classify them by type of conflict.


Perhaps surprisingly, it turns out that classification by claim is in large part irrelevant to analysis.  From the outset of his transformative writings,
 to keep manageable his compact display of what amounted to an infinite universe of conflicts cases, Currie, in effect, revealed this irrelevancy by showing that the places where claims arise is a generic place of events.  It makes no difference whether the place of events happened to be a place of injury, or conduct, of contracting, or performance.  Thus, Currie was content, to begin with, to let the place of contracting stand for the place of performance as well, famously remarking that a contract to dance naked in the streets of Rome could hardly be adjudicated without reference to the laws of Rome.
  In his follow-up writings on tort cases, what had been the place of contracting in Married Women’s Contracts became the place of injury — or the place of conduct — whichever a court might think appropriate in a particular case.  In short, this generic place of events was the place both Joseph Story
 and Joseph Beale
 would have chosen for governance of most two-state conflicts cases.  Currie dealt in a different way with “center of gravity” or “seat of the relationship” theories, such as “the place of most significant contact,” later to be found throughout the Second Restatement.  This latter place was chosen with similar disregard for the content of its law, but Currie’s chief criticism of it was that if offered no guidance.
  The First Restatement’s generic place of events was the dragon Currie had set out to slay.


In the course of slaying this dragon, Currie discovered that the place of events was not without virtue in some cases.
  The place of injury, for example, with no other contact with a case, is nevertheless empowered to apply its own plaintiff-favoring law in its own courts, if it has plaintiff-favoring law, since it always has interests in the safety of its territory.  But he also proved conclusively that it does not matter whether a case is in tort or contract, or is conduct-regulating or loss-allocating, for purposes of rational analysis of the existence or not of state interests.  Characterization of claims, and sub-categorization as well, are surely interesting and important, since as a practical matter characterization can affect outcomes.  Characterization would have to be dealt with in any new Restatement, but it does not and cannot affect the mode of analysis, or the kinds of conflicts that analysis identifies.


I will discuss the analysis of governmental interests later in this paper.  For the present it will suffice to recall what is meant when a writer speaks of a state as “an interested state.”  An interested state is a state the interests of which would be advanced by application of its contended-for law to the litigated issue in the particular case.


The typology of conflicts cases reflects the patterns conflicts cases naturally form when law is analyzed in this way.  This taxonomy is very familiar today to conflicts experts.  It can provide a wholly new organization for the proposed Third Restatement.  There are five kinds of putative conflicts.  Only three of them need concern us here.


First, there are “false conflicts.”  A false conflict is a case in which the respective laws of the two contact states conflict, but in which the policies and interests of only one of the two would be advanced by application of its law.  Unfortunately, judges are not very good at distinguishing false conflicts from other false problem cases.  In particular, false conflicts are often confused with “no-conflict” cases, in which the laws of the respective states are the same, or in which the result would be the same, whichever state’s law was applied.
  In a false conflict case, on the other hand, the laws differ.  They are “false” because, although the laws conflict, there is only one interested state.


Currie’s discovery of the false conflict was in itself a great and permanent contribution to conflicts theory.  Today, whatever else American judges may do with a conflicts case, typically they try to eliminate false conflicts first.


Second, there is the “unprovided case.”  Currie eventually identified this phenomenon as well, which he had previously grouped with “false conflicts” as together presenting “false problems.”
  The unprovided case is one in which the laws of the two states differ, but in which neither state can advance its interests by having its law applied.  In other words, in an unprovided case neither state is an interested state.  In the paradigm unprovided case, the plaintiff’s state’s law favors the defendant, and the defendant’s state’s law favors the plaintiff.  It is particularly important for judges to understand the distinction between the unprovided case and every other conflict configuration in which the laws of the two states differ.  Especially in a case at an uninterested forum, it is vital that judges see the distinction between the unprovided case and the false conflict at the uninterested forum.  The resolution of the case will depend on it.


Finally, there are “true conflicts,” in which the respective states’ laws differ, and the application of each would advance that state’s policies and interests.
  In other words, both concerned states are interested states.


It will be noticed that in all three classes of conflicts cases, the laws of the respective states are in conflict, even though the cases fall into very different configurations.  Because of this feature, judges often assume that a true conflict exists even in unprovided and false conflict cases, simply because the laws of the respective states differ.  The only configuration some judges distinguish from true conflict cases are “no-conflict” cases, in which the states have identical laws, or the same outcome would eventuate no matter which of the two were applied.  These they erroneously term “false conflicts.”  You will often find judges attempting to resolve an unprovided case or even a false conflict as if it were a true conflict, eliminating only “no-conflict” cases from further consideration.  Given this endemic confusion, the usefulness of a Restatement that would help judges better understand conflicts cases cannot be overestimated.  Without this help the sort of irrational and unjust outcomes seen in the cases discussed later in this paper will continue to plague the field.


Currie’s taxonomy is integral to his interest-analytic method of reasoning, and interest analysis is essential to classification of a case within the taxonomy.  Interest analysis, in other words, both creates and explains the new taxonomy.  These ideas are interwoven, although I try to disentangle them here.

4.  Interest Analysis

Interest analysis is a very old tradition in Anglo-American legal thought.  The conflicts question, at the outset, is about the scope of law.  “Does either state’s laws cover this issue?”  The only convincing way to determine a law’s scope, when the law’s limits are not set out in so many words, is to identify the reason for the rule.  Once we know about a law’s purpose, we know its scope.  We can verify our intuition by seeing how well the means used are adapted to that end.


This is what Brainerd Currie meant, when he insisted that his way of thinking was just ordinary construction or interpretation.  You see this purposive sort of reasoning dating back at least as far as the “mischief rule” first found in Heydon’s Case in sixteenth century England.
  Ultimately in the United States interest analysis becomes constitutional analysis, because it has to do with the rational application of law, and rationality in substantive law, of course, is a fundamental requirement of due process.


The inquiry into the relation between ends (governmental purposes) and means (legislation) appears in Alexander Hamilton’s report to George Washington on the power of Congress to charter a bank.
  When the question of the constitutionality of the Bank of the United States came before the Supreme Court in the great case of McCulloch v. Maryland, Chief Justice Marshall adopted Hamilton’s position, memorably declaring, “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”


We see the same sort of thinking in constitutional cases in the Supreme Court today, whether the question is one of government authority, or of government power as against an assertion of right.
  In either case the Court inquires into governmental interest, and then into the “tailoring” of the government’s means to its purpose.
  If the law is overbroad it might be sweeping in innocent conduct.  If it is under-inclusive, it might be pretextual and even discriminatory.  Interest analysis is in this high American tradition. It is simply inquiry into law’s purposes in order to determine its scope.


As deployed in conflicts cases, interest analysis is a quick question about a law’s likely purposes.  It is not a strenuous inquiry into some original understanding or collective intention, and does not depend on close parsing of texts and contexts.  In keeping with Currie’s emphasis on simplicity, this analysis seeks on the most superficial level the likely purposes of a law, viewed objectively, given the law’s evident function.  The answer tends to be of the most general, reductive, and superficial kind.  But then there is a follow-up question about scope, equally superficial, and this may be what confuses lawyers and judges, especially those schooled in traditional choice rules.  From the point of view of someone not accustomed to interest analysis in conflicts cases, the question about purpose may make enough sense, but then there is an elegant little twist, a kind of feedback loop.  In the question about scope, the reasoning seems to turn back on itself.  


Yet from day one in law school, lawyers are taught to ask, “What is the reason for the rule?”  And they come to see that this is a quick way to understand how far the law goes. Deft as it is, it is very powerful reasoning.  Once you know a law’s likely purpose you also know its likely scope, and that gives you power to argue that a fact situation is within that law’s protections, or beyond that law’s prohibitions or mandates.  Lawyers do this every day.  Yet when faced with a conflicts case they suddenly find it baffling.


Consider the uses of interest analysis in the following hypothetical case, modeled loosely on old classic example, Babcock v. Jackson (1963).
  A New York driver plans to drive to Ontario.  One of her neighbors, with business in Ontario, hears of her plans, and he accepts a lift from her.  In Ontario the driver negligently crashes into a wall, seriously injuring her passenger.  She has a liability insurance policy with a New York insurance company.  Back in New York, she notifies her New York insurer of the accident, but the insurer declines responsibility on the ground that, under Ontario law, she is not liable.  She informs her passenger that she is not liable.  He brings an action for personal injuries against her in New York, and, under the terms of the policy, the insurer comes in and defends.  Under Ontario law, the insurer argues, there can be no recovery.  Ontario has a guest statute barring recoveries for negligence in driving when the plaintiff is a passenger in the driver’s car.  But New York has no such bar to recovery.  What law governs the case?


The old traditional rule, mandated tersely in the First Restatement, was that the law of the place of wrong governs the tort.  This is the sort of rule that Joseph Beale, reporter for the First Restatement (1934), felt to be inevitable, since it had been the rule at least for a century, at least since Story’s Commentaries on the Conflict of Laws (1834).  Under that traditional rule, Ontario law must be applied, and the passenger cannot recover.  Under the rule of the Second Restatement (the completion of which lay in the future at the time of Babcock, but which existed in tentative draft
), a judge should determine the place of most significant contact with the case, in light of certain systemic considerations.  According to the draft Second Restatement, however, that most significant place, presumptively, was the place of injury.  So authority new and old all pointed to the law of Ontario, the place of injury.


In Babcock itself, Judge Fuld, seeking to escape from the consequences of Ontario’s law, purported to justify a choice of forum law by noting the various contacts between New York and the facts.  While he acknowledged Ontario’s contacts with the case, he held that New York had the most significant contacts with the case.  New York was the seat of the neighbors’ relationship, and the trip was planned to begin and end in New York.  Cases under this “center of gravity” sort of thinking can go either way, but more cases these days seem to side with defendants, and Judge Fuld might well have done so.  After all, the New York rule in those days was that the law of the place of injury governs the tort.  Ontario was the place of injury.  The purpose of the trip was to get to Ontario.  In driving negligently in Ontario the defendant caused an unsafe condition in Ontario, with an attendant risk of harm to innocent Ontario residents.  The trip, whatever the parties’ plans, came to its sad actual end in Ontario.  Moreover, I think, most pressingly, that, after considering Ontario’s point of view, a judge could not help feeling that this was a cozy lawsuit to mulct a New York insurance company, in which the defendant driver is happy to testify, in effect, to her own fault, simply because the plaintiff is her neighbor, and the money would have to come from the insurer, not herself.  With all this to consider, at best the judge must make a stab in the dark, like the blindfolded child at the birthday party, who must pin the tail on the “most significant” end of the donkey.


In the actual case, Judge Fuld just managed to find the donkey’s posterior, relying on earlier intimations that the place-of-injury rule did not work well in all cases.  Equipped with interest analysis, however, we can see that the case was a false conflict.  New York was the only interested state.  Ontario’s likely purposes involved the prevention of schemes to mulct insurance companies by manipulative lawsuits in Ontario’s courts.  But the manipulative lawsuit, if this was one, was not in Ontario’s courts.  And there was no Ontario insurance company to protect.  New York had an insurance company to protect, but its legislature had not provided any such excuse for denying anyone the benefit of paid-up liability insurance.  True, as the place of the injury, Ontario had interests in compensating all who might be injured on her territory, to shift and spread risks that would otherwise fall on its residents and their dependents, and to be reassuring when welcoming visitors.
  But those interests could not have been advanced by barring a suit that would have vindicated them. Ontario was an uninterested state.


New York had every interest in remediating the injury to its resident plaintiff and in allowing its resident defendant to have the benefit of her liability insurance, fully paid for the very purpose of protecting her from having to pay damages to him herself.  The New York insurer can hardly be surprised by its liability under well-established New York law.  Since New York is the only interested state in a false conflict case, New York law is the only rationally applicable law, and, that being so, New York law would seem to be required by the Due Process Clause.


For some observers, purposive reasoning —interest analysis — is a stacked deck favoring the plaintiff, and therefore unjust.
  After all, they would point out, the purpose of law is usually to remedy some perceived wrong.  It is plaintiffs who rely on it.  Defendants, having to acknowledge the pleaded facts for the sake of argument, rarely can raise substantive defenses to tort claims.  There is no reason a priori, in their view, to privilege plaintiff-favoring law over defendant-favoring law by insisting on purposive reasoning instead of using neutral rules in all cases.


To those who see purposive reasoning under this cloud, it is not apparent that stacking the law in favor of plaintiffs is consonant with either reason or justice.  It makes no difference to them that law is in its nature essentially remedial, deterrent, regulatory, and at the very least declaratory.  They point out that all law, however remedial, must have some bounds.  How can law be just, they ask, if it is not evenhanded?


In this perspective, it does not matter that the parties to a lawsuit are not similarly situated — that one is an alleged tortfeasor, the other an alleged tort victim.  It does not matter that justice for a claimed right and accountability for a claimed tort or breach
 are universally sought-after common goods, things beneficial in themselves.
  Such considerations do not move the critics of purposive reasoning, because for them, neutrality, although long ago shown by the American legal Realists to be an unattainable goal of law,
 remains the summum bonum, the prime directive of judicial process, thus trumping all substantive considerations of public policy.  There is probably no way of changing minds on such issues — on both sides these are probably ideological predispositions.  I will come back to this issue.

5.  New Determinate Resolutions

From the foregoing, you can see that, having analyzed and classified a case, a court is prepared to reach a determinate resolution.  This resolution embodies the system’s most controversial characteristic, its embrace of the law of the forum.  As gleaned from Currie’s writings (and, as we shall see, from Supreme Court cases), the general rule is that the forum should apply its own law, except in false conflict cases, when the other state is the interested state.  The forum in all other cases probably must do so, for reasons that will be explained, although the Supreme Court is unlikely to say so.


Writers tend to be critical of lex fori for a variety of reasons.  Currie’s critics consider it a serious flaw in his thought.  For them, what gave the coup de grâce to Currie was and remains his prescription for the conflicts he deemed unsolvable — true conflicts and other nonfalse conflicts. For Currie, forum law in every nonfalse conflict case was “the only clearly constitutional choice.”
  For his critics,
 however, a general prescription of lex fori was and remains a “give it up” philosophy
 — a surrender, not a solution.  Most seriously, lex fori is perceived as hopelessly plaintiff-biased.


Of course forum law is plaintiff-biased. Plaintiffs  have enjoyed a traditional litigational advantage in their option of choosing the place of trial. Or it least they have had such an option until the Supreme Court launched its current offensive against personal jurisdiction.
  Plaintiffs driven to sue the defendant “at home”
 are not shopping, and can expect to be confronted with defendant-favoring law, since the defendant has had the option of “shopping” for it in advance.  But certainly in modern experience lex fori has been advantageous to plaintiffs. 


However, although the Supreme Court will never say this, forum law is constitutionally required in all but one small class of cases, false conflicts in which the forum is the uninterested state.  Forum law in every other case is either required by the Constitution or by constitutional principles — “postulates which limit and control.”
  The law of the forum is “the only clearly constitutional choice”
 even in certain cases in which the forum lacks an interest.


The following are Currie’s prescriptions for each kind of conflict, 

1.  One of two important exceptions
 to Currie’s prescription of forum law is the false conflict case at the uninterested forum.  Of course false conflicts resolve themselves.  Obviously a court must apply the law of the only interested state.  The forum lacking any interest in applying its own law must apply the law of the interested state, if the other state is an interested one.  In such cases, since there is no rational application of the uninterested forum’s law, and since due process requires a rational basis, the Constitution clearly requires the law of the only interested state.


However, in every other case, forum law applies.


2.  In the false conflict case, when the forum is the interested state, obviously forum law must apply, and is constitutionally required under the Due Process Clause for the reason given above in paragraph (1).


3.  In the no-conflict case, when the laws are the same, or the outcome thereunder would be the same, forum law should apply.  Although courts think it makes no difference, it does, as I shall explain shortly.


4.  In the true conflict case, the interested forum should and probably must apply its own law.


5.  Even in the unprovided case in which neither state is an interested one, 
 the forum should apply its own law.


Let us consider the cases in which the forum is an interested one:  the no-conflict case, the false conflict in which it is the forum that has the only interest, and the true conflict case.


First, when the forum is the only interested state in a false conflict case, obviously the only rational choice is the law of the forum.  So we can set these cases to one side.


Second and third, the no-conflict case and the true conflict case.  These are similar, in that both states are interested.  For either kind of conflict, the interested forum should apply its own law.  This is not a rule of law that has developed in Supreme Court cases on the Constitution and the conflict of laws.  Rather, it is a conclusion that first Currie, then Currie and Schreter together, and then yours truly, have come to after giving the problem a little thought.  Departures from the law of the interested forum can be discriminatory unless rationally based.  There would need to be a good reason, and the fact that there is defendant-favoring law elsewhere, though currently believed to be a good reason, is not.  There is no reason why a plaintiff who might have been allowed to prove her case had she been injured by a resident, should lose her right to a day in court, or see a jury verdict in her favor reversed, simply because she was injured by a nonresident, whether or not his home state has different ideas.


In true conflict cases the importance of forum law needs particular emphasis, given the commentators’ constant misguided urgings that our courts make accommodating choices in true conflict cases.  The forum is counseled to take “a moderate and restrained view”
 of the reach of its laws; to compare “impairments” to policy should either state’s law not be applied; to consider the needs of interstate comity and harmony; and so on.  The problem is made acute when one remembers that courts tend to classify as true conflicts all cases in which the laws of two concerned states differ; that is, virtually all cases.  Here are some rather startling current examples. 


California early opted for a view that now borders on extreme, of the comity and deference due to other states.  Perhaps the worst recent example I have seen is McCann v. Foster Wheeler LLC (2010),
 in the California Supreme Court.  The plaintiff, a long-time California resident, had become ill with asbestos-related disease.  He had been exposed to asbestos many years previously, working on a construction site in Oklahoma, where he resided at that time.  He was put to work assembling a huge generator sent to the jobsite by the defendant, a New York manufacturer.  The asbestos in the case was in that generator.  The defendant New York manufacturer pleaded the law of the place of injury, Oklahoma, which contained a statute of repose.  After ten years from the date of exposure (too short a period for asbestos cases) that statute insulates Oklahoma construction companies from asbestos liability.  California’s product liability law contained no such cut-off.  Reversing the court below the California Supreme Court wound up applying Oklahoma law.


California had to strain mightily to reach its accommodating result.  The Court reasoned that Oklahoma would extend its construction-industry protection to a New York maker of generators to encourage nonresident companies to do business with Oklahoma.  But the court could cite no Oklahoma authority for such an extension; and the language of the statute offered no support for it.


The purpose of the statute was to protect valuable Oklahoma enterprises and had nothing to do with New York makers of generators.  Evidently there was no such protection for the New York manufacturer under Oklahoma’s own law.  Stretching interpretation to cover the New Yorker becomes particularly insupportable when any interest in providing a welcome to foreign corporations would seem to be counterbalanced by Oklahoma’s interest in encouraging Oklahoma makers of generators and protecting them from competition.  So these fanciful extensions of Oklahoma’s stated law are at best a wash.


Yet the California Supreme Court brazenly opined that this irrationally extended policy of Oklahoma applied to something that happened twenty years ago would be more comparatively impaired by non-application to a New Yorker than California’s policy of compensating sick Californians.  What about California’s unpaid medical creditors?  What about the drain on California’s governmental and charitable resources?  What about the drain on private resources of the community?  What about a Californian’s pain and suffering right now?  What about the likely windfall to the New York insurer bestowed so  company’s insurer, bestowed so generously by the court out of the pocket of the suffering Californian?  All this, in order to leave the sick Californian without a common California remedy.


Perhaps sensing the resultant quality of unreality, unreason, and injustice in its opinion, the Court identified a territorial limit on the regulatory interest it saw in California’s product liability law.  The court cautioned that on other facts, as when a defendant “is responsible for exposing persons to the risks associated with asbestos or another toxic substance through its conduct in California,” the result might shift, and “would allocate to California the predominant interest in regulating the conduct.”  One problem with this excuse is that, in this case, the New York company did not engage in conduct in Oklahoma.  So the court’s reasoning, allocating regulation of New York conduct to Oklahoma, seems even more bizarre after this territorial explanation than before.  The distressing appearance is one of ideological suspicion of asbestos litigation or product liability, or nostalgia for the law of the place of events, or a retrograde territorialism,
 or all of these together.


The denial of a right to sue to the Californian in his own courts was probably discriminatory, since a Californian exposed to asbestos in either California or New York would have been allowed to proceed, and defendant-favoring law at the place of injury cannot justify discrimination against a resident.  Oklahoma’s supposedly vital interest in protecting New Yorkers can be vindicated in its own courts, but it has no power to reach out and compel other courts to protect New Yorkers.  The interested state has full power to apply its own law.
  And the Supreme Court has held that a state may vindicate its after-acquired but current interests in its own courts.
  It is not unreasonable to view McCann as a false conflict between California and Oklahoma, in which California was the only interested state.  Either way, forum law was “the only clearly constitutional choice.”  All this puts one in mind of Currie’s remark, “Where but in the conflict of laws can courts talk themselves so plausibly into indefensible results?”


Fourth, as to the unprovided case:  It remains to explain why forum law is necessary even in the unprovided case, in which the forum is not an interested state.  Obviously the unprovided case presents the hardest case for forum law.


Yet consider this.  In an unprovided case, the other state, ex hypothesi, has no interest at all in the case.  The forum at least has jurisdiction.  The judges are sworn to enforce forum law.  The plaintiff has shopped for it.  The defendant has submitted to its benefits and burdens.  The insurer has actuarially factored it into the premium.  All this considered, it would be irrational — a denial of due process — to apply the other state’s law. In comparison with the only alternative, the uninterested other state, forum law remains “the only clearly constitutional choice.”
  Thinking this through one must conclude that even the uninterested forum must apply its own law.


Some state interests in the past have been overlooked or discounted. The most important of these is probably the forum’s regulatory interests in governing the conduct of its resident defendant.
  In acute instances of such disregard, the forum may countenance a violation of its own law.  For example, in Rowe v. Hoffman-LaRoche, Inc. (2007),
 the New Jersey high court erroneously classified a false conflict as a true conflict, apparently because the respective laws differed and would produce different outcomes.  Reversing the court below, New Jersey applied Michigan’s less stringent warning requirements for pharmaceuticals rather than New Jersey's safer warning requirements, to bar recovery by an injured Michigan plaintiff in a product liability suit against a New Jersey pharmaceuticals firm.  Taking the allegations of the complaint as true, as we must in thinking about this question, the Michigan plaintiff would not have used the defendant’s product had the needed warning appeared, as required by the manufacturer’s own state’s law.  Her injuries would have been prevented.  (We are talking about a violation of New Jersey law.  This is serious.  Were these more stringent requirements statutory, the defendant’s violation could have been taken as negligence per se.
)  With better guidance the court could have seen New Jersey’s regulatory interest in requiring its pharmaceuticals makers to provide more adequate warnings of the dangerous side-effects of its pharmaceuticals, risks of serious injury imposed equally New Jersey’s own residents.
  Michigan, on the other hand, had no interest in depriving its plaintiff of the benefit of the manufacturer’s own state’s regulations.


In Rowe, the court denied the benefit of forum law to a nonresident that it would have afforded its own resident, raising questions of possibly unconstitutional discrimination.  Of course, the discrimination involved would be permissible if there were a good reason for it.  But to apply the law of a state with no interest in its application is hardly a good reason.  And the decision looked embarrassingly like an attempt to protect the home enterprise.  The New Jersey court favored a powerful New Jersey company over a nonresident.  And because it did so by insulating the New Jersey company from liability for a serious violation of New Jersey’s own legal standards, it stripped its decision of any appearance of neutrality, while leaving users of the company’s product everywhere at risk of physical injury — even in New Jersey.


Another forum interest that is often downplayed is the remedial interest of the forum/place of injury, with no other contact with the case.  The place of injury has plaintiff-favoring interests in safety that empower it to apply its own law if it has plaintiff-favoring law.  Some writers would argue that, having no defendant to protect, the place of injury with defendant-protective law, since it has no interest in applying it, can disregard it, and let its basic remedial tort law kick in.  Currie, however, would stop analysis at its first stage, and would see the forum/place of injury, having defendant-favoring law but no defendant to protect, as an uninterested state.  Currie generally disapproved of additional thinking after the initial determination of the policies and interests grounding the existing laws of the respective states.  Thus, he rejected resort to the renvoi.  That, or any other subjunctive speculation about what a reference state “would” do was not to be indulged.  It is not a goal of interest analysis at the forum to achieve psychological conformity with distant judges.  The goal of interest analysis is to determine, first, the interests of the forum, then the kind of conflict it confronts, and then to reach the recommended determinate resolution.  For similar reasons Currie vigorously rejected the “weighing” or “balancing” of identified interests.  In this he followed the Supreme Court, observing that, notwithstanding national lawmaking power to do so, the Supreme Court declined to weigh interests in conflicts cases.
  The power of the forum vel non is all that the Due Process Clause can measure.  That point is underscored by the consideration that departures from the law of the forum tend to be discriminatory.



The endemic current failure of the interested forum to apply its own law can produce very real injustice.  There is a heightened risk when the forum does not see its own interest, or under-values its own interest, or deliberately disregards it.  This means that, except in false conflict cases in which the forum is the uninterested state, even the uninterested forum must apply its own law.
  Currie’s view was that the law of the forum is not only ordinarily “the only clearly constitutional choice,”
 it is also the rational choice and the justice-seeking choice.  Granted, it can seem quite reasonable for the forum, although it is the place of injury, to depart from its own law, when the other concerned state is clearly the place of most significant relationship to the case and the parties.  Courts in the past have not hesitated to call the place of injury “fortuitous” or “adventitious.”  One exasperated judge responded,


The dissent is, of course, correct that it was "adventitious" that Miss Tooker was a guest in an automobile registered and insured in New York.  For all we know, her decision to go to Michigan State University as opposed to New York University may have been "adventitious".  Indeed, her decision to go to Detroit on the weekend in question instead of staying on campus and studying may equally have been "adventitious".  The fact is, however, that Miss Tooker went to Michigan State University; that she decided to go to Detroit on October 16, 1964; that she was a passenger in a vehicle registered and insured in New York; and that as a result of all these "adventitious" occurrences, she is dead and we have a case to decide.

Consider, in thinking about the forum as the place of injury only, the 2013 Hotchkiss-Warrick case in the Kentucky high court.
  In that case, Kentucky was the place of injury, but Pennsylvania was not only the place of contracting but also the joint domicile of the parties.  Pennsylvania was clearly connected to the case in a plenitude of ways, the place of “most” significant contact, if you like, and certainly could have applied its own law in its own courts.  The Kentucky high court, reversing an appellate judgment, applied Pennsylvania’s family-immunity rule to deny underinsured motorist coverage otherwise available under the laws of both states.  This might be considered a true conflict case, Kentucky having recently adopted the better remedial view permitting intra-family claims.  Choice of law should not depend on the grouping or weight of contacts, or any other jurisdiction-selecting method, but on the interests vel non of the forum.  And in Hotchkiss-Warrick, Kentucky, as place of injury, had compensatory interests.  Those interests favored resident plaintiffs and nonresident plaintiffs alike, and fully empowered Kentucky to apply its own law.  If, on the other hand, you consider the compensatory interests of Kentucky in this case, not unreasonably, as too slight to count, the case may strike you as a false conflict in which Pennsylvania was the only interested state.


One observation from general policy might not be inappropriate here:
  A priori there would seem to be little reason to deny access to damages for an injured individual in order to preserve the assets of a multistate insurer no matter the status of the individual or how cozy the lawsuit, since the insurer can factor the cost of uninsured motorist coverage into the premium, especially in the absence of evidence that in a specific concerned state with a cost of living similar to that at the forum, roughly the same insurer’s premium for the identical policy is reduced.


Two other observations from general political theory might also be helpful.  Judicial choices of nonforum law would seem to be in a sense undemocratic, since the state's voters have had no say in the other state's laws.  That difficulty holds true even when the parties themselves are nonresidents.  The plaintiff has come to the forum for the forum’s own remedial law, and the defendant is within its jurisdiction, having submitted itself to the burdens of the forum state’s law.  Secondly, it might reasonably be considered disrespectful of American horizontal federalism and the dignity of each autonomous state in its own courts to expect courts to defer to the laws of other states, or for courts to hold themselves bound by principles of “comity” to disregard their own state’s laws.


I pause to note the possible objection that, with all this emphasis on forum law, there seems to be little or no use for the proposed taxonomy of kinds of conflicts cases.  Why, except in the single configuration of cases in which forum law is unwarranted, base a Restatement of interstate conflicts law upon a taxonomy of three kinds of conflict, if the outcome is always the same?
  However, the Second Restatement, with its subservience to the “place of most significant relationship” — most notably for torts — is subject to the same objection.  That forum law is controversial does not affect the necessity of forum law.  Controversy worthy of respect surrounds every concept informing the systematics described here, just as it surrounded every concept informing the systematics of previous Restatements.


The important point is that too many courts are choosing law on grounds that do not bear the weight of choice.  They are getting it wrong, and it should be a major goal of any new Restatement to help them get it right.  Too many judges seem to believe that the only false conflicts are no-conflict cases, in which the laws of the two concerned states are the same or in which the result would be the same.  This could be suffered, perhaps, were they not identifying all other cases as true conflicts because the laws differ.  That is, they are identifying all categories in the taxonomy, except the no-conflict case, as true conflicts — because the laws differ in all three categories.  In a false conflict there is only one interested state — and the laws differ.  In an unprovided case, neither state is interested — and the laws differ.  (In the typical unprovided case the defendant’s state has plaintiff-favoring law and the plaintiff-s state has defendant-favoring law.)  In a true conflict, both states are interested — and the laws differ.  True conflicts are the only conflicts that courts are right to identify as true conflicts — but not because the laws differ.  That has nothing to do with the category of true conflict as opposed to the false or unprovided case.  A true conflict is a true conflict because each concerned state has an interest in the application of its law to the litigated issue in the particular case — and the laws differ.  This pervasive confusion inevitably produces unjust and irrational results.


Forum law needs particular emphasis in true conflict cases, given the commentators’ familiar recommendation that our courts take accommodating approaches in true conflicts cases.
  The forum is counseled to take a moderate and restrained view of the reach of its laws; or to compare impairments to respective policies should the respective laws not be applied; or to consider the needs of interstate comity and harmony; and so on.  Since a plaintiff’s traditional litigational advantage lies in its option to choose the forum, and, to the extent that this is an option to secure plaintiff-favoring law, the commentators’ advice, if followed, will produce consistent defendant bias in the long run.  But even that would be acceptable if the results in actual cases did not, all too often, seem simply irrational.


Even in a true conflict case, in which, by definition, both states are interested states, a choice of nonforum law can seem irrational notwithstanding the nonforum state’s interest.  How does it comport with reason to withhold the benefit of a state’s own law from its own resident in its own court, in order to accommodate the less remedial law of the defendant’s chosen place of operations, chosen for its permissive regulatory environment?  How does it comport with reason to allow a windfall to the insurer, to cause an insured to lose the benefit of paid-for insurance?  How consider it just to allow a tortfeasor to escape liability for a proved injury, possibly to reverse a jury verdict finding injury, causation, and liability as facts?  or to deny a day in court altogether to the forum’s resident, and the uses to the bench and bar of judicial development of the law?  To allow the unspread risk of a tort to fall entirely on the injured party, her innocent dependents, and the resources of the forum state?  To validate a lawless act?  To turn a blind eye to or invalidate the claims of the contract creditor?  Beyond these, you will see the judicial oath flouted, legislation unenforced, and very possibly discrimination against nonresidents or among residents.  You will see courts losing any appearance of neutrality,
 and a race to the regulatory bottom.  In short, defendant-favoring law yields systemic dysfunction.


But all that might possibly be borne if there were some good reason for it.  Yet even in a true conflict case, in which, by definition, both states are interested states, a choice of nonforum law can nevertheless be irrational.  The fact that real interests do exist in another state does not necessarily provide sufficient justification for discriminatory departures from forum law.  How does it comport with reason to withhold the benefit of a state’s own law from its own resident in its own courts, for which the resident has been paying taxes, in order to invite the previously noted massive dysfunction?


Nor is less regulatory law necessarily good for business, peace to the United States Chamber of Commerce. Uncompensated injuries to customers are not good for a company’s reputation.  Strong regulation, in effect, can cartelize an industry, allowing those in the industry to do better business, thus improving the quality of a brand without substantial harm to a company’s competitive position — perhaps even enabling its product to command a higher price in world markets.


In fine, the “weighing” or balancing of interests should never have been contemplated.  The application of nonforum defendant-favoring law in most cases will be officious, discriminatory, and plagued by dysfunction and injustice.


Currie’s work is commonly read to imply that the concerns of the forum be considered first, before due consideration is given to the policies and interests of other concerned states, but that, in any event, it is important to identify the respective policies and interests of every concerned contact state.  If the forum is an interested state, the concerns of the other state in a two-state case need not, should not, and indeed, must not, be allowed to deflect the interested forum from application of its own law. The interested forum must apply its own law.  And that is why the concerns of the forum must be considered “first.”


This is not to say that inquiry is at an end if the forum is found to be “interested.”  It is always important to address and give full value to the views of the parties, one of whom in any event must lose the case.  It is also important that the forum adopt “better law” as its own, if the law of the other state is so perceived.


Even in the unprovided case, first identified by Currie,
 in which neither state is an interested one, forum law remains “the only clearly constitutional choice.”  Consider, for example, the 2013 Laugelle case in Delaware Superior Court.
 


Laugelle was a wrongful death case.  The issue was the availability vel non of damages for the mental anguish of the survivors.  The plaintiffs were residents of Massachusetts, and the defendant was incorporated in Delaware.  Delaware would allow damages for mental anguish.  Massachusetts would limit recovery to pecuniary losses.  This was a classic unprovided case, the defendant's state having law favoring the plaintiffs, and the plaintiffs' state having law favoring the defendant.  The Delaware Superior Court, however, purported to find “a true conflict,” in that the two laws would produce differing results.  It topped this off by listing contacts, as recommended in the Second Restatement, but the list seemed to have little to do with the case.  The court wound up reasoning that, because the anguish the plaintiffs suffered would be felt in Massachusetts, Massachusetts was the place of "most" significant contact with the anguish, and therefore Massachusetts law must apply.  And therefore the plaintiffs could not recover for the mental anguish suffered in Massachusetts.  I am not making this up.


Depriving the nonresident of the benefit of forum law that a resident would have enjoyed in the same case might not be discriminatory if there is some good reason for it.  But in Laugelle, Massachusetts was an uninterested state in an unprovided case, without any interest in applying its pecuniary losses rule.  And no other reason is suggested.  Forum law was also the only way to a just result in Laugelle.  The court provided a windfall to the insurance company and left uncompensated damages that were actual and proved.  That Massachusetts had the most significant contact with the plaintiffs domiciled there is certainly true, but is also irrelevant.  Massachusetts’ policy in its pecuniary losses is to protect defendants from paying for nonpecuniary losses in wrongful death cases, but there was no Massachusetts defendant in the case.  Massachusetts would hardly have complained if its residents were fully compensated for their actual damages.  Delaware irrationally enforced the law of a state with no interest in such enforcement, a law which Delaware had no sworn duty to enforce.  The obvious advantage was that in flouting its own law, Delaware protected its own company.  The obvious disadvantages lay in stripping the nonresident plaintiffs of compensation for damages found, at the same time stripping the court’s decision of an appearance of neutrality.


In the unprovided case the correct and constitutional disposition is to apply the law of the forum.
  Forum law remains “the only clearly constitutional choice.”  Even if the forum, strictly speaking, is not an “interested” one, it nevertheless may act in an adjudicatory interest.  Of course, legislative jurisdiction is quite different from adjudicatory jurisdiction, and, strictly speaking, jurisdiction does not necessarily imply lawmaking power.
  Yet there is some relation.
  It seems reasonable to suppose that a court has an interest in giving default access to its law to parties within its jurisdiction in a transitory action.


Legislative power emerging from adjudicatory power is most clearly seen in cases in which venue is universal, since in those cases, typically, universal venue has been provided precisely because it is best to provide justice wherever the defendant can be found.  There is a mutual, reciprocal, shared interest in resolving such cases.  In admiralty,
 and in the field of international human rights.
 as once, perhaps, may have been the case vis-à-vis the law merchant (the general commercial law to which Justice Story referred in Swift v. Tyson), civilized nations are expected to open their courts and give access to their law  Having a jurisdiction granted, the presumption is that the jurisdiction should be exercised.
  It is self evidently for such constitutional and prudential reasons that, even in the unusual case presenting a nonfalse conflict at a disinterested third state,
 Currie argued for the law most nearly like forum law.


Currie warned of the problem of discriminatory departures from forum law, even as, under the apparent influence of the admired California jurist, Roger Traynor,
 he suggested that the interested forum take a “moderate” and “restrained” view of the reach of forum law.
  However, Currie described such restraint as appropriate in the context of cases we would perceive as “better law” cases, cases in which the defendant is within the rational scope of a defense at the forum,
 but in which the defense seems outmoded, or in fact has since been repealed, and plaintiff’s state’s remedial law reflects more basic widely shared policy.  Those are good reasons.  But when the defense is important to the flourishing of an important local enterprise, the resident defendant must not be denied the benefit of its own state’s defense.  The fact that there is more remedial law elsewhere is not a good reason for such discrimination.  However, given current Supreme Court cases tending to force plaintiffs to the defendant’s place of incorporation,
 with that place’s not uncommon defendant-favoring law, Currie’s nod to “better law” may gain new traction.


Beyond the necessity of forum law favoring the forum’s resident — whether plaintiff or defendant — consider the plight of the nonresident plaintiff at the forum.
  Were the forum to deny its plaintiff-favoring law to a nonresident plaintiff within the scope of that law in a transitory action,
 dismissal or reversal would inevitably raise issues of access to courts, privileges and immunities, equal protection, even full faith and credit
 — as one sees in the absurd Delaware case I mentioned.


In addition to these constitutional considerations, there are questions of authority and general duty.  The law of the forum is the only law, state and federal, that its judges are sworn to uphold and enforce.  Only rarely would a judge have positive authority to apply any other law.  A judge has no sworn duty to any other sovereign.  A judge purporting to apply the law of another sovereign is, in a sense, officious.  Absent a specific statutory grant of power, or a clear holding from the state’s highest court, (either of which would, in effect, convert foreign into domestic law in advance), the “interested” court has only the authority of questionable custom when it sets about attempting to evade its own state’s statutes and cases and to flout the judicial oath of office.


To be sure, in any case, if there is “better law” elsewhere, as I have been suggesting, a way will often be found, and should be found, to apply it.
  But the recognition of its superiority should simultaneously be a Realist recognition of the desirability of a change in forum law and policy.  This is not only because, as a practical matter, lawyers will argue an escape from forum law in the next case, but also because, in nonfalse conflicts cases, constitutional constraints suggest the propriety of adoption instead of application.
  Local law theory also suggests the advisability of adopting better law whenever nonforum law is perceived to be better.  The perception itself reveals the forum’s true policy.


Remedial choices are generally perceived as “better.”  On the other hand, defendant-favoring choices are likely to result in immediate dismissals, denying access to the rule of law and frustrating policy that otherwise would have governed.  Defendant-favoring law tends to be specialized and localized, favoring particular classes of residents, and subordinating a state’s more widely shared policies of safety, integrity, validation, and risk-spreading.  With dismissals, as with arbitration, there is a loss of access for the bench and bar to what evolving law and policy actually might be.  And consistent defendant-favoring law brings with it all the dysfunction previously noted.


In fine, if plaintiff bias, especially consistent plaintiff bias, seems wrong to you, it may help to remember that in an adversary system either the plaintiff or the defendant has to lose.  The available alternative to consistent plaintiff bias is consistent defendant bias.  And defendant bias comes with the severe dysfunction described here.


A third, “neutral” option, is to return to the law of the place of events or place of most significant contact or any other place chosen with lofty disregard for the law at that place, allowing the risk of loss to fall now on a plaintiff, now on a defendant, depending on happenstance.
  That, of course, is the method that has been tried and found wanting.  If not wanting, why any need for a Third Restatement?  As Currie showed half a century ago, “neutral” choices abstracted from law and policy produce rational results in exactly half of conflict configurations, and irrational results in the other half. 
  Law in courts should not be a lottery — or more of a lottery than it has to be, or already is.)


There will be those among my readers who nevertheless will continue to see the forum riding roughshod over the concerns of other states, and coming down unreasonably hard on defendants, all on the basis of some trumped-up “interest.”  Indeed, some might go so far as to suggest that general principles of comity might be insufficient.  Surely, they might suggest, the Constitution must guard against the worst excesses of such a system.  Are there no constitutional ground rules?
  There are, indeed, constitutional ground rules.  The Supreme Court’s relevant cases underscore much of the argument of this paper, as they undergird Currie’s critique of rule-based approaches, and just as solidly can ground the proposed Third Restatement.  Under these cases, the law of the forum is not only more likely to be the just choice, but is in fact, as Currie insisted, “the only clearly constitutional choice.”

6.  The Constitutional Ground Rules

Before crediting or blaming Brainerd Currie for the twentieth-century revolution in conflicts theory
 it would be well to remember the path-breaking earlier work of the United States Supreme Court.  The Justices were deploying Currie-like reasoning two decades before Currie did.
  Currie acknowledged his debt to the Court, and in particular to the work of then Justice Stone.
  To be sure, Currie’s first such acknowledgment of Stone was indirect, through acknowledgment of Paul Freund,
 whose book on conflicts,
 and the article on which it was based,
 grew out of Freund’s clerkship with Stone.  But governmental interest analysis had its modern inception not in Currie’s articles, or in Freund’s, but in cases in the United States Supreme Court.


Specifically in its cases on the conflict of laws, the United States Supreme Court long ago — at least since 1930 — embraced interest analysis.  The Court foreshadowed that kind of thinking decades before Currie set it out in a systematic way and brought it to bear in his demolition of traditional choice rules.  And the Court has referred to Currie in fifty-five cases.  His interest-analytic thinking not only had “liberal” Justice Brennan’s stamp of approval,
 but also had “conservative” Chief Justice Rehnquist’s verbatim adoption of Brennan’s interest-analytic test.
  It is in this tradition that Stone wrote his opinion in Carolene Products, a case about the regulatory power of the federal sovereign with a legitimate governmental interest.
  It is in this tradition that the Court decided the leading case on the federal sovereign without a legitimate governmental interest, Erie v. Tompkins.
  And thus the Court decided the leading cases on the powerlessness of the uninterested state, Home Insurance v. Dick.


I have said that the interested forum must apply its own law.  The Supreme Court may never say so, but Hughes v. Fetter
 comes close.  It is good law to this day on the duty as well as the power, of American courts, and, on its facts, of the interested state, to take jurisdiction over a transitory action even though the claim arose in another state.  Although, in Hughes, Justice Black took the forum as having no real interest in not taking the case, the fact is that the forum, as joint domicile of the parties, had every interest taking it.  Hughes was, we can now see, essentially a false conflict.  The out-of-state place of injury had no interest in barring suit elsewhere.


Buttressing this recognition of the duty of the forum are major Supreme Court cases on the powers of the interested forum.  The modern test of state power, as stated in Allstate Ins. Co. v. Hague
  and reiterated in Shutts v. Phillips Petroleum,
 is the existence of a sufficient governmental interest.  Specifically, according to the Court, there must be a contact or contacts with the state, generating legitimate governmental interests, such that application of that state’s law will be neither arbitrary nor fundamentally unfair.


We should also think about the leading cases on the powers of the interested state as against other contact states.  In Alaska Packers, the Court held that the interested place of contracting need not apply the law of the place of injury.
  And in Pacific Employers, the Court held that the interested place of injury need not apply the law of the place of contracting.
  Moreover, under Allstate Insurance v. Hague,
 an interested forum is free to apply its own current policies, and not those of a sister state, notwithstanding that the sister state was the only state concerned at the time of the events in litigation.  It matters not a whit if a sister state can be deemed a place of more significant relationship to the litigated issue.  The interested forum retains power to apply its own law, and the Court will not weigh or balance state interests.


Two particular Supreme Court cases, Home Insurance v. Dick
 and the Allstate case just mentioned, bookend the whole field by establishing what choices of law are due process and what are not.
   Those cases, together with the Court’s cases on court access and equal protection, remain as foundational in the field today as they were when handed down.  Indeed, Justice Brennan’s understanding of the due process limits of choices of law were emphasized and reiterated by Chief Justice Rehnquist.
  These polarities of constitutional law can be understood as reason and unreason — rationality and irrationality.  Brainerd Currie specifically credited the Supreme Court’s polar opinions in Home Ins. Co. v. Dick and Alaska Packers
 with inspiring his work.


Very similar constitutional and theoretical thinking can also be discerned today in Supreme Court cases on constitutional law generally, both as to rights against government and as to governmental powers.  Because of the resemblance between “governmental interest” in conflicts theory and the “rational basis” or state or national “interest” required of every application of law, the Supreme Court’s constitutional cases seem particularly dependent on interest analysis.  Of course the Supreme Court’s more general constitutional interest analyses can differ in some ways from interest analysis in conflicts cases.  The Supreme Court “weighs” governmental interests, especially in its regime of tiered scrutiny for abridgments of individual rights.  Nevertheless, whether the question is one of abridgment of right or of original governmental authority, the result will depend on an identified governmental interest.  In conflicts cases, the purposive inquiry into legitimate governmental interest is, in this way, always close to — if not quite the same as — the constitutional question:  the typical due process inquiry into rational basis.


To be sure, times change, and there is a revived retrograde territorialism in some interstate and transnational cases.
  The constitutional ground rules, however, as set out here, remain good law.


This being so, there would seem to be no excuse for cases decided in disregard of these ground rules.  
In McCann v. Foster Wheeler,
 for example, a Californian, whose asbestos-related cancer, mesothelioma, was first manifested in California although caused many years previously in construction work in Oklahoma, sued the New York manufacturer of an asbestos-insulated generator which the Oklahoma construction company required the plaintiff to assist in assembling.
  In California the suit was timely, but the New York company pleaded Oklahoma's statute of repose, which protects Oklahoma construction companies from suit after the lapse of ten years.  This is serious protection, because ten years is too short a period of incubation for asbestos-related disease.  Why the California court went out of its way (unanimously) to extend Oklahoma’s protection of its construction industry to the New York manufacturer, when in terms the statute simply did not apply remains a mystery.  The court reasoned that Oklahoma would like to encourage out-of-state companies to do business in Oklahoma, but could cite no authority for that proposition.  Instead, the California court dwelled on the passage of time, the fact that at the time of injury the plaintiff was not a Californian, and that the place of the exposure to asbestos was in Oklahoma.  It (unanimously!) applied Oklahoma’s construction-industry protection to a New York boiler maker, on the theory that this was a true conflict, and Oklahoma’s interest in the New York defendant would be more comparatively impaired than California’s interest in getting compensation to a very sick Californian.  This ruling was hardly inevitable; the intermediate appellate court had done a comparative impairment analysis and had come out the opposite way.
  Instead of straining to benefit an out of-state defendant in which neither Oklahoma nor California had any interest, the Court should have followed the simple but important rule that the interested forum must apply its own law.  The fact that a cause of action arose elsewhere does not excuse an irrational and discriminatory dismissal of an action between parties within the jurisdiction of the court, and, by analogy to Hughes v. Fetter, would seem to have been unconstitutional. The California court withheld the benefit of California's law and denied a day in court to its own resident for no reason.  Under Allstate Ins. Co. v. Hague, the after-acquired residence of the plaintiff has a legitimate interest in applying its own law on its resident's behalf, as the California court itself acknowledged.  McCann joins the dreary roster of inexcusable cases noted in this paper.  (I much regret having to disagree with Dean Symeonides about this.
)  None of these indefensible misjudgments would have occurred had there been clear guidance from an authoritative source on the general constitutional necessity of access to forum law.

7.  Rules versus reason.

I am aware of the seeming paradox in proposing that a new Restatement be based on anything other than “rules.”  A Restatement is basically a set of rules.
  ALI Restatements are characterized by “black letter” rules accompanied by extensive notes and comments.  But there is no paradox.  There is no reason the systematics of interest analysis cannot be stated in black letter.  I must confess to an instinctive suspicion of typical Restatement “black letter.”  But as long as the new Third Restatement is to go forward in any event, why not have it restate the best legal theory we have in choice of law, rather than continue on the path of choosing places without regard to the laws at those places and in defiance of the requisites of actual rational application of law?  By “rational application” I do not mean “reasonable” in the sense that the contact-counting courts of our time mean it — the sense in which the Supreme Court will always sustain it.  I am talking not about that seeming reasonableness, but about a disciplined interest analysis, coupled with the important task of clarifying for judges and lawyers the link between the rational basis required by due process and the purposive reasoning which is the equivalent of rational basis; how interest analysis addresses this inquiry; what is the proper classification of kinds of conflicts; and the importance of forum law given constitutional due process, privileges and immunities, and equal protection principles.  


An alternative path for the proposed new Restatement is proffered by the distinguished organizer of this Symposium, Symeon Symeonides.  Notwithstanding his perception of a general academic antipathy to “rules,”
 Dean Symeonides welcomes the new Third Restatement as an opportunity, long overdue, for a return to rules.  He does not mean the rules governing interest analysis, proposed here, but rather he intends a return to jurisdiction-selecting rules.  No one could be more knowledgeable than Dean Symeonides, more conversant with the choice rules followed both here and abroad — which he reads in their original languages!   No one has more helpfully served the profession in our field or has been as deeply appreciated.  So Symeonides’ views are of major importance.  He is confident that the new rules can be “sophisticated,” including consideration of policies and interests — providing flexibility and escapes to soften any untoward effects of uniform, certain rules.  In short, he argues that good rules will embrace all that we have learned since promulgation of the Second Restatement.


I do not like to throw cold water on such hopefulness, or on anything proposed by Dean Symeonides, whom I admire enormously.  But the recent experience with “sophisticated” choice rules, authored or influenced by Symeonides himself, in my view has not been encouraging.  Sophisticated choice rules, it may be remembered, decorated the ALI’s Complex Litigation Project.
  That project’s proposals were intended for enactment by Congress.  Its choice-of-law provisions were much influenced by Symeonides’ codifications — the latter have won adoption or have been considered for adoption by several legislatures.  The Project’s sophisticated choice rules for mass tort were comprised of hierarchies of combined contacts, such as the place of conduct that is also the place of injury.  The hierarchies were mandatory, in the sense that each combination of contacts required judicial consideration in light of numerous enumerated factors, unless the designated combinations of contacts were unavailable on the facts, in which case courts must move on to the next combination of contacts in the hierarchy.


These arduous complexities were apparently founded on the lofty belief that judges should not concern themselves with the content of the respective laws contended for.  Of course, judges do know what the respective laws are, and how they differ.  But the thinking of codifiers is that judges should be indifferent to outcomes.  This veil of indifference is perhaps thought necessary to ensure perfect the neutrality.  It is a cherished goal of writers in this tradition that there be a return to mechanical jurisprudence mocked by the American legal Realists a century ago.  Sophisticated as the Complex Litigation Project’s rules attempted to be, in this regard they had not taken account of another lesson the American legal Realists in the field had taught us, that what is to be chosen must be law — not places.


The Project’s rules, with their mandatory hierarchies of combined contacts, were clearly intended to strip judges of discretion.  Much was sacrificed to achieve this.  The mandatory hierarchies displaced even the familiar unsophisticated traditional choice rules, rules which at least had offered simplicity and common sense, and invited uniform application.  The Project’s complexities made acceptance by Congress or uniform adoption unlikely, and threatened to wear out even the most meticulous of judges.

`
In 1993, in a last-ditch effort to scuttle this unappealing machinery, Fritz Juenger, Don Trautman,
 and I, got together and agreed to offer alternative motions from the floor of the American Law Institute, although last-minute motions from the floor have almost no chance of success.  Juenger moved and argued for rules more attentive to multistate justice.  This motion was defeated.  Trautman moved and argued for rules more attentive to the policies underlying the particular field of law.
  This motion failed as well.  My more timorous motion and more technical argument simply would have converted the proposed mandatory hierarchies of combinations of contacts to a more palatable rule of alternative references.


To everybody’s astonishment there was a large show of hands in favor.  President Roswell Perkins, advised by the newly elected President, Charles Alan Wright, agreed that there should be a recount and requested that those who had voted in favor of my motion stand up.  Wright,
 saving President Perkins the trouble, and coming to the rescue of the Project’s Reporter, his co-author at the time, Professor Mary Kay Kane, said he would count the votes himself.  (This was apparently irregular, as I judge from the fact that the official Proceedings attribute the count to President Perkins.)  By this count, the motion failed 89 to 65 (although by my own flustered count it carried).
  I think this motion did as well as it did because, as I argued, it would have preserved all the fine hard work in Mary Kay Kane’s notes and comments, and could have saved the Institute from the proposed rules’ mandatory hierarchies.  In any event, notwithstanding the Institute’s “approval,” the Project’s choice rules have been justly ignored ever since.


Dean Symeonides refers us to his codification of conflicts rules for Louisiana,
 by which the failed rules of the Complex Litigation Project apparently were influenced.  And it is true that Louisiana courts are doing a fine job in conflicts cases.  But it also appears that they are doing it with something like interest analysis, or at least with public policy, but not with the Louisiana code — although they do not say so.
\

For example, in Barron v. Safeway,
 the Louisiana appeals court affirmed the trial court in declining to bar recovery in a direct action against the Louisiana plaintiff driver’s insurer for injuries to his three children, notwithstanding that there was a defense of parental immunity under the law of the place of injury.  The Louisiana appeals court referred to the appropriate Code section on choice of law, but, eliding all that machinery, instead made a direct reference to forum policy.  The appeals court did not consider the policy of the place of injury’s parental immunity rule.  The court preferred a remedial result, giving the Louisiana family the benefit of their insurance, and allowing it a fund for the care of the children.  The only role of Louisiana’s sophisticated choice rules seems to have been to hinder the court from acknowledging its interest analysis as such, thus appearing not to recognize the classic false conflict.


To take another fine example, in Taylor v. Taylor,
 a presumptive father petitioned the Louisiana courts for a declaration of non-paternity.  The child in question had been born under coverture of marriage, before the parents’ divorce, when the parents were domiciled in Texas.  Under Texas law the father’s petition was timely.  But the petition was time-barred under the law of Louisiana, where, after a divorce, the mother and child were living.  The Louisiana appeals court duly referred to the list of overarching considerations the conflicts provisions furnished.
  These provide that a court was to choose the law of the state that is “determined by evaluating the strength and pertinence of the relevant policies of all involved states in the light of: (1) the relationship of each state to the parties and the dispute; and (2) the policies and needs of the interstate and international systems, including the policies of upholding the justified expectations of parties and of minimizing the adverse consequences that might follow from subjecting a party to the law of more than one state.”  This is followed, for each type of claim, by the Code’s mandatory hierarchies of combinations of contacts, requiring a resolution to be sought at each grouping of contacts before proceeding to the next.  Each of these evaluations is to be done in light of the list of considerations.  The Taylor court relieved itself of these exhaustive procedures by ignoring them.  Indeed, the Court leapfrogged over the conflict of laws altogether, and applied Louisiana’s shorter statute of limitations, not by focusing on it, but rather by going directly to what was at stake in the case.  Without considering the policies underlying either Texas’s longer period of limitations for such petitions, or the forum’s own period of limitations, the court simply refused to bastardize a child.  The court referred to the marital presumption of paternity as among the strongest known to Louisiana’s law, and to the imperative policy not to delegitimize a child.


Principled application of the “rules” instead of reason in this case would have led — who knows where?  Sooner or later, principled application of rules in lieu of reason is bound to lead to injustice, a truth apparent to humankind ever since Antigone was not allowed to bury her brother, and Procrustes’ guest’s feet had to be cut off to fit his bed.  In former times, as a last resort, the best judges would find “escapes” from rules yielding unjust results.  The better the judge, the more adept at finding an escape; the judge too “principled” to do so barged haplessly into injustice.  (The body of law we know as the conflict of laws in itself was in origin probably just such an “escape” from rigid and inflexible rule.)  An escape so favored as to be considered traditional was an assertion, as a last resort, of local “public policy.”  This is essentially what the Louisiana court does these days to circumvent its “sophisticated” code. Brainerd Currie would, I think, have applauded this.  He famously remarked, “Why not take public policy out of the trenches and put it on the front lines, where it belongs?
  There he was referring to a visible escape from a traditional rule.  But he would also have praised a court for going straight to an issue and adjudicating it.  In his view, that is exactly what a court should do.


Jurisdiction-selecting rules (including the rule mandating “the law of the place of most significant relationship”) require lawyers and judges to set out, as it were, on an imaginary spaceship and leave planet Earth behind them.  From these heights, judges can deal in disinterested abstractions and hurl thunderbolts, now striking one party, now the other, as chance would have it.  As Brainerd Currie put this, “The trouble is that in order to take a detached viewpoint we must establish ourselves on Cloud Nine, or some other place out of this world. . . .”


But even on Currie’s “Cloud Nine,” having achieved disinterestedness, the code-makers find that their long-sought prize of neutrality and uniformity eludes them.  The reason these lie beyond their grasp is that uniformity and neutrality are mutually exclusive.  In the long run they cannot both be had in the same case.  Consider the reality that the defendant most able to pay damages is likely to be a company, and that, as every corporate lawyer will tell you, the best hope for uniformity is most likely to be a reference to the single well known place at which a corporation bases itself and upon which it bases its planning.  After all, any damages caused by the corporation, and any links up or down its chain of transactions, could be scattered among several states and extend abroad.  So uniformity is always best served by choice of the law of the state where the defendant corporation is.  And of course this is a place that is reasonably welcoming to the defendant’s activities.  But defendant-favoring law is not neutral.  In our attempt to ensure uniformity, our choice of governance at defendant’s base has defeated our hope for neutrality.  Walter Wheeler Cook and other American legal Realists long ago pointed this out, Cook remarking that the codifiers seeking these noble but incompatible ends were like “babies crying for the moon.”


Even apart from their inevitable defendant bias, the ideals of uniformity and certainty do not seem to comport with American ideals.  American federalism, with its individually governed states, reflects a constitutional value judgment that a nation offering options is a superior, more free environment for individuals and enterprise.  Indeed, in the extreme case, uniformity can be dangerous.


One of Currie’s more extravagant observations is that, if the place of events had uniform and exclusive power to govern events on its territory, a failure of its legislature to enact a wrongful death act would lead to a license to kill with immunity from damages in that state, and, judgments dismissing wrongful death claims in that state would, under the Full Faith and Credit Clause, have to be recognized in every other state.
  That may be so, but one presumes that all statutes that criminalize intentional or reckless killing would work in that state, and federal civil rights laws might work as well.  Still, if you can transfer Currie’s point to a less extravagant hypothetical, you will see what he was trying to say.  To the extent that the Full Faith and Credit Clause laudably makes the United States a unitary juridical entity, its very uniformity can become intolerable.  So rigid is enforcement of American full faith and credit to judgments, that it brooks no exceptions for a state’s public policy.


The states, already struggling to entice industry as they give up revenue and bestow legal immunities and other subsidies, will not be encouraged by uniform application of defendant-favoring law from exiting what is already a non-virtuous circle, and indeed will be encouraged in their race to the regulatory bottom.  If what you want is unfair and unsafe local markets, unsafe local workplaces, unsafe local transport, and difficulties in compensating injured victims thereof, not to mention a degraded local environment, depleted state resources, and blighted local landscapes — if that is a world you want to live in, the uniform choice of defendant’s preferred law is your best bet.


Like most enacted law, codified jurisdiction-selecting rules cannot be “sophisticated,” peace to Dean Symeonides, however multi-layered, combined, and hierarchical, no matter how generous the escapes provided.  Not in the way that the common law can.  Although, as Dean Symeonides has argued,
 sophisticated codifications today work toward reasonable flexibility and judicial discretion, and do provide escape clauses, a code simply cannot deal with all of life’s infinite exigencies, not in the way the common law does.  Inevitably the codifier’s work must result in something like the demanding complexities of the Louisiana code.  The perfect sophisticated code would be engrafted with exceptions and qualifications, and exceptions to the exceptions,
 like the epicycles upon epicycles which Ptolemaic astronomers engrafted on planetary orbits to conform them to observation.


All this considered, any proposal for a Third Restatement that would continue the same old unavailing struggle to discover more perfect uniform and neutral but sophisticated and flexible jurisdiction-selecting rules should be a non-starter.

IV.  Conclusion

The proposed new Restatement offers a splendid opportunity to come to grips with the Supreme Court’s interest-analytic constitutional cases on the conflict of laws, from Dick through Shutts, and treat them as the foundation for the field that they are.


The work of the field’s most celebrated theorist, building on the Supreme Court’s interest-analytic cases on the Constitution, offers the finest framework for a complete new system of choice of law.  This system provides, beyond its famous rational analyses, a new way of classifying and organizing conflicts cases.  And it offers determinate resolutions for them. Accompanied by illustrative cases and comments, and followed with discussions of the innumerable theoretical and technical issues beyond the scope of this paper, the Third Restatement, insofar as it deals with choice of law, can make a great and needed change.


The interest-analytic thinking that is at the heart of the proposed system, after all, is as traditional a way of thinking as traditional choice rules were.  Since earliest times American judges and lawyers have reasoned purposively about a rule to determine its scope.  The Supreme Court today uses this very analysis in virtually every constitutional case.  With Kermit Roosevelt as its Reporter, and Laura Little as Associate Reporter, the new Restatement can make a final break with the stale jurisdiction-selecting rules of the past, and a fresh beginning for the law of conflict of laws.
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	� The Institute is to be commended for selecting the project led by Professor Roosevelt.  (Shortly after the announcement, supra note 9, we were informed also that Professor Laura Little would be Associate Reporter.  The new Restatement is in most able hands.)
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	� See, e.g., Lea Brilmayer, Interest Analysis and the Myth of Legislative Intent, 78 Mich. L. Rev.392 (1980). 
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	.� It is possible that a seemingly false conflict, in which the other state appears to be the only interested state and is thought to have defendant-favoring law, can turn into a true conflict, if the forum can discern an interest in regulating its defendant wherever the defendant has acted and wherever the place of wrong.  See generally Gerald L. Neuman, Extraterritoriality and the Interest of the United States in Regulating Its Own, 99 Cornell L. Rev. - - - (2014).  A similar point is made vis-à-vis the defendant(s) in the Kiobel case in the same symposium in Louise Weinberg, What We Talk About When We Talk About Extraterritoriality: Kiobel and the Conflict of Laws, 99 Cornell L. Rev. 1471, 1520 (2014).
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