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Drawing Board Lunch, February 9, 2015

Précis, Weinberg, A Radically Transformed Restatement for Conflicts


Introduction.  This is to propose a radical transformation in the way ALI Restatements are written in the field of choice of law.
  The forthcoming Restatement (Third) of Conflict of Laws, in its choice-of-law segments,
 can and should jettison the paraphernalia of previous conflicts Restatements.  It should abandon their organization by type of claim; abandon the “place of most significant relationship” and any other place chosen with deliberate unconcern for the law at that place;
 abandon the notion of weighing or balancing interests in the hope of identifying the “most” significant relationship or “stronger” interest; and abandon the usual laundry lists of contacts, factors and considerations in the light of which all that weighing and balancing is supposed to take place.


A transformed Restatement can be built instead on the best foundation we have, the Supreme Court’s constitutional cases on the conflict of laws.  The chief expositor of the method of applying the Supreme Court’s thinking to common-law cases remains the late Brainerd Currie.  The Supreme Court’s work can provide a more convincing way of analyzing conflicts cases and a more predictable system of determinate resolutions for them — in short, a wholly changed systematics.


It might be supposed that the point of a Restatement is to re-state what courts are actually doing.  However, the Second Restatement’s “place of most significant relationship” is what courts are doing.  It has swept the field.  Simply restating the Second Restatement would be pointless.  The Second Restatement itself confronted the same paradox, and abandoned the territorialist and vested-rights approach of the First Restatement.  Even the most conservative of Restatements do play a constructive role.


Although Brainerd Currie’s “governmental interest analysis” continues to engage the minds of academics, early followers (Leflar, Juenger, Weintraub) jumped in proposing to top off the analysis with varying “approaches,”  Behind these was a desire to avoid “the selfish state” posited by Currie and to offer accommodating solutions conflicts cases.


But Currie’s work was having some effect.  Cases in California and New York began to depart from traditional ways of choosing law.  These writers and progressive judges thought it best for courts to take a “moderate and restrained”
 view of the reach of their own state’s laws, and their influence continues to be substantial.  Contacts were and still are weighed or balanced, or “impairments” to policies compared (the latter a California phenomenon).  It was recommended that “better law” be chosen (Leflar) and lists of “principles of preference” and “choice-influencing considerations” be consulted (Cavers, Leflar).  Multistate justice and systemic policy were argued (Jeunger).  Most of these ideas show up in one way or another in the Second Restatement.  But American courts tend simply to quote a list of factors to be taken into account, and then, not wishing to engage in the arduous work of actually taking them into account, proceed at once to the less tiring work of divining the place of “most” significant contact. They tot up contacts, and, since there is no way actually to “weigh” contacts, reach a conclusion by appeals to common sense, and thus arrive at “the place of most significant relationship.”   In this way the Second Restatement conveniently provides judges with lots of discretion for very little thought.


Against this background Currie’s legacy can seem to be lost.  The advent of a new Restatement invites us to reappraise that inheritance.


A new taxonomy.  Instead of continuing to classify conflicts cases by type of claim,
 a new Restatement could classify them by type of conflict.  This way of classifying cases will comprise a wholly new taxonomy and provide a wholly new organization for the proposed Third Restatement.  The classifications forming this new taxonomy are derived from analysis of governmental interests, a method I will describe.  For the present it will suffice to explain what is meant when a writer speaks of a state as “an interested state.”  An interested state is a state the policies and interests of which would be advanced by application of its law to the litigated issue in the particular case.


Conflicts cases fall into five classes of configurations, four of which are discussed in this paper.


First, there are “no-conflict” cases, in which the laws of the concerned states are the same, or would produce the same result.


Second, there are “false conflicts.”  A false conflict is a case in which the respective laws of the two sovereigns conflict, but in which the policies and interests of only one of the two sovereigns would be advanced by application of its law.  In other words, in a false conflict there is only one interested state.


If nothing else, Currie’s discovery of the false conflict has been invaluable, a permanent contribution to conflicts theory.  Today, whatever else judges may do with a conflict case, many do try to eliminate false conflicts first.  Unfortunately, judges tend to suppose that “false conflict” means “no conflict.”  They tend to define actual false conflicts as true conflicts, reasoning, spuriously, that a true conflict exists when the laws in a case differ.  But the laws differ in all three configurations that are not no-conflict cases.


Third, there is the “unprovided case.”
  The unprovided case is one in which the laws of the two states differ, but in which neither state can advance its interests by having its law applied.  In other words, in an unprovided case neither state is an interested state.


Finally, there are “true conflicts,” in which the respective laws are in conflict, and the application of each would advance the policies and interests of each.  In other words, both are interested states.


Currie’s taxonomy has become integral to his method, which he called “governmental interest analysis.”  In turn, classification of a case within the new taxonomy cannot be achieved without interest analysis.


Interest analysis.  Interest analysis is a very old tradition in Anglo-American legal thought.  As Brainerd Currie insisted, this way of thinking is just ordinary construction or interpretation.  You see this purposive sort of reasoning dating back at least as far as the 16th century “mischief rule” in England (Heydon’s Case).  Ultimately in America interest analysis  can become constitutional analysis, because it has to do with the rational application of law.  It is very powerful reasoning because once we identify a law’s likely purpose we can see the extent of its scope.  So we can argue a client within the scope of the law’s protections, or out from under its prohibitions or mandates.  We can add persuasiveness by showing how the means used are adapted to the law’s purpose.


The inquiry into the relation between ends (governmental purposes) and means (law or rule or government action) appears in McCulloch v. Maryland, in Hamilton’s report on the Bank, and earlier in Hamilton in The Federalist).  We see the same sort of thinking in constitutional cases in the Supreme Court today, cases having nothing to do with conflicts.  The question can be one of government authority, or of government power as against an assertion of right.  The Court inquires into governmental interest, and then into the “tailoring” of the government’s means to its purpose.  If the law is overbroad it might sweep in innocent conduct.  If it is under-inclusive, it might be pretextual and even discriminatory.


As deployed in conflicts cases, for simplicity’s sake interest analysis is a quick question about a law’s purposes.  This is not an exhaustive inquiry into some original collective intention or understanding, nor some careful parsing of text and context, but an estimation of the likely purposes of a law or rule, viewed objectively.  This tends to be on the most general, reductive and superficial of levels.  It is not a difficult question.  But then there follows the question about scope — the question whether the objectives of the state’s law would be advanced by application in this case.  This elegant little twist can seem like a kind of feedback-loop.  The reasoning seems to turn back on itself.  It can confuse those schooled in more usual rules.


Lawyers reason this way all the time, but when it comes to conflicts cases they can suddenly find it baffling.  Academics, for their part, have enjoyed being among the chosen few who understand it.  They smugly assume their critics don’t.  Certainly very few judges to this day do seem to understand it, even when counsel argue it.


New determinate resolutions.  Once a case is analyzed and classified, a determinate resolution is available for it and, indeed, prescribed — or, more accurately, mandated.


False conflicts obviously resolve themselves.  Of course a court with a false conflict on its hands should apply the law of the only interested state.  The forum lacking any interest in applying its own law should apply the law of the interested state, if the other state is an interested one.


However, in every other case, including the unprovided case in which neither state is an interested one,
 and including as well the no-conflict case in which it seems not to matter, the forum should —- indeed, must — apply its own law.


In true conflict cases the importance of forum law needs particular emphasis, given the commentators’ constant misguided urgings that our courts make accommodating choices in apparent true conflict cases.
  The forum is counseled to take “a moderate and restrained view” of the reach of its laws; to compare “impairments” to policy should either state’s law not be applied; to consider the needs of interstate comity and harmony; and so on.  The problem is made acute when one remembers that courts tend to classify as true conflicts all cases in which the laws of two concerned states differ; that is, virtually all cases.  For all the dislike and controversy surrounding lex fori, in all but the false conflict at the uninterested forum, forum law is, as Currie saw, “the only clearly constitutional choice.”


The hardest case for forum law would be the unprovided case.  Yet consider this.  The other state, ex hypothesi, has no interest at all in the case.  The court, at least, has jurisdiction, and the judge is sworn to enforce his own state’s law.  The plaintiff has shopped for it.  The defendant has submitted to its benefits and burdens.  The insurer has actuarially factored it into the premium.  How could the court rationally apply the law of the other, wholly uninterested state?


Writers tend to complain that lex fori is hopelessly plaintiff-biased.  Indeed, it is.  Since plaintiffs’ traditional litigational advantage lies in the ability to choose a forum with plaintiff-favoring law, the forum will tend to have plaintiff-favoring law.  This remains so although a plaintiff’s choices are somewhat cramped by the recent Supreme Court efforts to limit general jurisdiction.  But the advice to avoid forum law consistently because of its consistent plaintiff bias will result, if followed, in consistent defendant bias.  In an adversarial system, the alternative to the plaintiff is the defendant.  And defendant-favoring law, even if applied, say, in only half of cases, brings in its wake a host of ills amounting to systemic dysfunction:  The parties lose a day in court, jury verdicts might even be reversed, there will be windfalls to insurers as plaintiffs lose the benefit of paid-up insurance.  You will see risks unspread and allowed to fall entirely on the injured and their dependents.  You will see injuries uncompensated, wrongs undeterred, lawless acts validated, the judicial oath flouted, and very possibly discrimination against nonresidents or among residents.  You will see courts losing any appearance of neutrality,
 and a race to the regulatory bottom.


But all that might possibly be borne if there were some good reason for it.  Yet even in a true conflict case, in which, by definition, both states are interested states, a choice of nonforum law can nevertheless be irrational.  The fact that real interests do exist in another state does not necessarily provide sufficient justification for discriminatory departures from forum law.  How does it comport with reason to withhold the benefit of a state’s own law from its own resident in its own court, in order to invite the previously noted massive dysfunction?  Nor, peace to the United States Chamber of Commerce, is less regulatory law necessarily good for business.  Uncompensated injuries to customers are not good for a company’s reputation.  At the same time, strong regulation can cartelize an industry, in effect allowing those in the industry to do better business, thus improving the quality of a company’s brand without substantial harm to its competitive position — perhaps even enabling it to command a higher price in world markets.  Bottom line:  The “weighing” or balancing of interests should never have been contemplated.  Nonforum law in most cases is officious, discriminatory, and plagued by dysfunction and injustice.


The endemic failure of courts to apply their own laws can produce very real injustice, and not only to plaintiffs.  Consider the plight of the forum’s resident defendant, stripped of a valuable local defense by the “more significant relationship” of the plaintiff’s state to its case.


Currie’s work is commonly read to imply that the concerns of the forum be considered first, before due consideration is given to the policies and interests of other concerned states; but that, in any event, it is important to identify the respective policies and interests of every concerned contact state.  Currie himself sometimes suggested as much.  Nevertheless, if the forum is an interested state, the concerns of the other state in a two-state case need not, should not, and indeed, must not, be allowed to deflect the interested forum from application of its own law. The interested forum must apply its own law.  And that is why the concerns of the forum must be considered “first.”  But a conclusion that the forum is “interested,” and that its own law applies, does not mean that inquiry is at an end.  Among other things, sound judicial process requires that the adversary arguments be addressed.


In addition to the constitutional and prudential considerations requiring forum law, there are concerns of authority and general duty.  The law of the state in which a state court sits is the only state law its judges are sworn to uphold and enforce.  A judge purporting to apply the law of another sovereign is, in a sense, officious.  Absent a specific statutory grant of power, or a clear holding from the state’s highest court, (either of which would, in effect, convert foreign into domestic law in advance), the “interested” court has only the authority of questionable custom when it sets about attempting to escape its own state’s statutes and cases and to flout the judicial oath of office.


To be sure, in any case, if there is “better law” elsewhere, a way should be found to apply it.  But the recognition of its superiority should simultaneously be a Realist recognition of what forum policy actually is.  This is not only because lawyers will argue as much in the next case, but also because, in nonfalse conflicts, constitutional constraints suggest the propriety of adoption instead of application, departures from forum law generally raising concerns under the Equal Protection Clause of the Fourteenth Amendment and the Privileges and Immunities Clause of art. IV.  Thus, the court perceiving better law elsewhere should “adopt” the better law as its own, rather than purport to “choose” it and “apply” it for the occasion.


The constitutional ground rules.  Critics of interest analysis have been heard to complain that, in every true conflict case, forum preference allows the forum, on some trumped-up “interest,” to ride roughshod over the policies and interests of the other interested state.  They ask, in effect, Doesn’t the Constitution offer any protections against this?  What are the constitutional ground rules?  Actually, the constitutional ground rules, derived from constitutional cases on the conflict of laws, support the arguments both for interest analysis and for forum preference.


The United States Supreme Court long ago — in the 1930s — embraced interest analysis — decades before Currie did, as he acknowledged.  Returning the compliment, the Court repeatedly credited Currie in the two leading conflicts cases decided after his death — not only with “liberal” Justice Brennan’s stamp of approval (Allstate v. Hague, 1981), but even with “conservative” Chief Justice Rehnquist’s verbatim adoption of Brennan’s interest-analytic test in Shutts (1985).


The Court’s cases bookend the entire field, on the one hand telling us what is due process, and on the other telling us what is not.  These are poles of reason and unreason.  A 1930 opinion by Justice Brandeis, Home Ins. v. Dick, tells us that an irrelevant sovereign cannot, consistent with due process, apply its own law.  You can add another Brandeis special to this, the Erie case (1938) — although Erie was not decided on due process grounds.  At the other pole, we have cases telling us what is due process.  Under Allstate Ins. Co. v. Hague, the residence of the plaintiff has complete power to apply its own law, no matter where the underlying events occurred, even though the plaintiff’s residence was after-acquired.  Then there are the cases by [then] Justice Stone.  These were the subject of a book by Paul Freund that greatly influenced Brainerd Currie.  Stone’s 1934 opinion in Alaska Packers held that the interested place of contracting need not apply the law of the place of injury.  And Stone’s 1938 decision in Pacific Employers held that the interested \place of injury need not apply the law of the place of contracting.  Under Stone’s Carolene Products (1938), the nation with a legitimate interest in making regulations has some rational basis for doing so and therefore does not violate due process.


Must the interested forum apply its own law?  Currie argued, and I have agreed with him, that departures from the law of the interested forum are likely to be unconstitutionally discriminatory.  But the Supreme Court has never held that the interested forum must apply its own law.  The Court came close to doing so in the case of Hughes v. Fetter (1951).  There the Court held that a state court of general jurisdiction that was also the joint domicile of the parties could not refuse to adjudicate their case solely because the underlying tort occurred out of state.  The Court held that the state with no particular interest in declining to hear a transitory action on a claim arising out of state could not constitutionally so decline.  But, since the forum in Hughes was the joint domicile of the parties, the case might be read, at a stretch, to have held that the interested forum may not decline to adjudicate a transitory cause of action.


Nor is there any obligation to apply the law of a sister state, whether an interested one or not.  It does not matter that a sister state can be deemed a place of more significant relationship to the litigated issue.  The interested forum is fully enabled to apply its own law.  In Alaska Packers, Justice explained that imposing an obligation on a state of full faith and credit to the laws of another would produce an “absurd” situation:  In every two-state case, the forum would be obliged to apply the other state’s law, and never permitted to apply its own.


The only modern requisite of state power, then, is the existence of a sufficient governmental interest.  Specifically, according to the Court, there must be a contact or contacts with the state, generating legitimate governmental interests, such that application of that state’s law will be neither arbitrary nor fundamentally unfair.


Very similar constitutional and theoretical thinking can also be discerned today in Supreme Court cases on constitutional law generally, both as to rights against government and as to governmental powers.  Because of the resemblance between “governmental interest” in conflicts theory and the “rational basis” required of every application of law, the Supreme Court’s constitutional cases seem particularly dependent on interest analysis.


Of course the Supreme Court’s more general constitutional analyses can differ in important ways from interest analysis in conflicts cases.  The Supreme Court “weighs” governmental interests.  But it does so as against claims of right, not generally as against other governments’ interests.  Nevertheless, whether the question is one of abridgment of right or of original governmental authority, the result will depend on an identified governmental interest.  In conflicts cases, the purposive inquiry into legitimate governmental interest is, in this way, always close to — if not quite the same as — the constitutional question:  the typical due process inquiry into rational basis.


Bottom line:  With narrow exceptions, the forum always has constitutional power to apply its own law.  The interested forum probably must do so, although the court is unlikely ever to say so.  In my view, and, in the end, Brainerd Currie’s view, there is no room for “weighing” or “balancing” interests.


Rules versus reason.  An alternative has just been proposed by the notable expert, Symeon Symeonides.
  Dean Symeonides recommends that the new Third Restatement take the occasion to return to the uniformity, certainty, and neutrality of jurisdiction-selecting rules.  These goals of uniformity, certainty, and neutrality are very appealing, and seem to comprise the minimal and most fundamental goals of any system of choice of law.  Unfortunately, uniformity and neutrality are mutually exclusive.


The best defendant in a tort case is a company, and the only uniform, certain and therefore sensible law to govern a company, as any corporate lawyer will tell you, is the law of the place where the company is.  That can often be a single, convenient place of the company’s own choosing, while the company’s customers and suppliers are scattered all over the map.  And, over the run of cases, a defendant company can choose to conduct its activities at a place reasonably favorable to those activities.  But defendant-favoring law is not neutral.  As a great Realist pointed out, writers urging rules that would assure uniformity and neutrality are “like babies crying for the moon.”  (Walter Wheeler Cook.)


It is sometimes acknowledged that the more important reason for rule-based systems is a felt need to cabin the discretion of judges.  In this view, only rigid jurisdiction-selecting rules, without regard to parties or outcomes, could provide fairness And neutrality.  Mechanical jurisprudence and a blind lady Justice are essential to this pre-Realist school of thought.  (Roscoe Pound, Jerome Frank).  I think it is a mistake to try too hard to strip judges of discretion, but in any event, in the field of conflict of laws it would not work.  Judges long ago developed ways of escaping from the rigidity of inflexible rules.  The better the judge the adept in finding an escape.  The law of conflict of laws itself, in a sense, arose as a means of escape from unjust or irrational rules at the forum.  To the extent that less adept judges cannot find an escape, their principled applications of rules they see as fixed and inflexible will inevitably yield injustice.


But Dean Symeonides argues that modern rules can be flexible and sophisticated.  His own sophisticated codifications, impressively, have been adopted in Louisiana and Oregon.  These codes seem intended to codify interest analysis.  However, they mandate the weighing of interests in light of copious considerations.  And they proceed, after a bow to “policies and interests,” as mechanisms for counting different combinations of contacts, with escape clauses.  These processes are exhaustive and exhausting, but their chief fault is that pairs of contacts have no necessary relevance to public policy.


I have not examined Oregon’s cases.  Louisiana is reaching sound, indeed, commendable results, but doing so in disregard of Dean Symeonides’ codification,
 as he acknowledges.
  Instead, Louisiana is falling back on its own public policy.  As Brainerd Currie famously remarked, “Why not take public policy out of the trenches and put it on the front lines where it belongs?”  In the mid-1990s, the similarly complex rules proposed for Congressional enactment by the ALI’s Complex Litigation Project, under Dean Symeonides’ obvious influence, have not been heard of since.

Conclusion


Taken to its logical end, the message of the Realists and local-law theorists (Cook, Cavers) was that there is no such thing as a conflict of laws.  At most, there are only temptations to escape the law of the forum.  But if Restatements there must be, better to convey to the able new Reporter, Kermit Roosevelt, a systematics, however untried, that rests on interest analysis and Supreme Court cases, than to leave the new Restatement entirely to the never-discouraged seekers of more perfect rules, and the codifiers of considerations, abstractions, and escapes.

	�. The paper of which this is a précis was presented at the AALS Annual Meeting this January in Washington, D.C., and will be part of a symposium in the University of Illinois Law Review, to which the draft must be sent by February 15.  There will be time to make changes thereafter as well, so comments would be much appreciated.


	�. The analysis prescribed here will not work for federal-state conflicts because the Supremacy Clause kicks in (there is an exception for state law incorporated by federal law).  This proposal has relevance chiefly for state-law conflicts of tort. property and family laws, which it unifies for choice-of-law purposes.  It can deal with conflicts of limitation and remedies, but these are at a remove from what is at stake, and are better dealt with as if on the substantive merits.  The proposal can also work for commercial conflicts not covered by the UCC or federal rules, and corporate cases, and in conflicts of state analogies to federal copyright, antitrust and securities law.  However, contractual choice-of-law, forum-selection, and arbitration clauses, as well as contractual limits on activity, can stand in the way.


	�. I refer here to interstate and border conflicts only, chiefly applicable in tort cases.  The new Third Restatement may be intended to cover choice of forum clauses and choice of law clauses in contracts, federal-state conflicts, complex litigation, and transnational conflicts, and jurisdiction and judgments as well, depending on the scope of the Reporter’s proposal — although some of these topics have also been the subject of individual specific Restatements.  The new Reporter is Kermit Roosevelt (Penn.).


	�. David Cavers called these kinds of rules “jurisdiction-selecting rules.”  He criticized them as choosing places, not laws.


	�. The phrase, adopted by Currie,  is Rheinstein’s.  Currie used it when considering whether the forum should refuse to apply a defense available at the time of events, but repealed since.  Usually, though, Currie was happier with “a selfish state” that would apply its own law whenever it had an interest in doing so.  In early writings he was moved to suggest that legislatures declare the intended extraterritorial scope of statutes.  However, nothing a state says in its laws can bind another state in its own courts.  Currie’s early view on this is also out of sync with Supreme Court cases on the power of the interested forum, and with Currie’s own eventual rejection of the renvoi (the renvoi is an application of the whole law of a chosen state, including its choice rules.  It takes the form of a judicial attempt to divine and apply the law that the chosen state “would” apply).


	�. Characterization is important and must be dealt with, but takes place at a subordinate level.  Currie showed that the traditional rules, pointing, for example, to “the law of the place of injury” to govern a tort, and “the law of the place of contracting” to govern a contract, were references to a generic place of events, as to which the kind of claim involved was immaterial.  Sub-categories of issues are even less useful.  Some writers and judges tie themselves into knots sub-characterizing issues.  They see a tort conflict as having to do with “loss-allocating rules” rather than “conduct-regulating rules,” and so on.  But it does not matter for purposes of interest analysis whether the case is one of tort or contract or property or family law, or whether the litigated issue belongs to a sub-category.  The method of reasoning, at best, goes to what is at stake, and remains the same in all cases.


	�. For example, the place where a plaintiff resides can be an interested state, but not if that state’s law is defendantstate can be the residence of the plaintiff, but this contact does not “count” if that state’s law is defendant-protecting and the defendant does not reside there.  On the other hand, if the law at the plaintiff’s residence is remedial, that state is an interested state no matter where the underlying events occurred.  The general safety concerns of the place of injury can make it an interested state no matter where the plaintiff resides, but only if it has plaintiff-favoring law.


	�. The classifications described here are Currie’s.  His fifth category is the “disinterested third state.”  The latter takes on special importance in mass litigation, in which cases from all over the country, in both sets of courts, can be consolidated and transferred at least for pretrial litigation to a federal district court simply because that court has some expertise in mass litigation, or even less reassuringly, simply because that court has a light docket.  This paper does not deal with this class of cases.  Currie’s prescription for the law of the forum state is unworkable in the mass case and in any event is problematic.  It differs from the Supreme Court’s rule on the law applicable in transferred cases.  Van Dusen v. Barrack (whole law of transferor state governs including its choice rules).  Under Van Dusen mass cases have been rendered virtually unadministrable.  Judge Weinstein’s solution in Agent Orange ZZ(1984) is interesting if troubling (all transferor states in case held triable only under state law “would” apply federal common law to an obviously federal case) but cannot work in genuine state-law cases.


	�. Currie identified this phenomenon in his later writings.  He had previously grouped unprovided cases with “false conflicts” as cases presenting “false problems.”


	�. The classic example of an unprovided case is a case in which the plaintiff’s state has defendant-favoring law and the defendant’s state has plaintiff-favoring law.


	�. Consider, for example, a 2013 case, Laugelle v. Bell Helicopter, in a Delaware county court.  That was a wrongful death case.  The issue was the availability vel non of damages for the mental anguish of the survivors.  The plaintiffs were residents of Massachusetts, and the defendant was incorporated in Delaware.  Delaware would allow damages for mental anguish.  Massachusetts would limit recovery to pecuniary losses.  This was a classic unprovided case, the defendant's state having law favoring the plaintiffs, and the plaintiffs' state having law favoring the defendant.  The Superior Court, however, purported to find “a true conflict,” in that the two laws would produce differing results.  It topped this off by listing contacts, as recommended in the Second Restatement, but the list seemed to have little to do with the case.  The court wound up reasoning that, because the anguish the plaintiffs suffered would be felt in Massachusetts, Massachusetts was the place of "most" significant contact with the anguish, and therefore Massachusetts law must apply.  And therefore the plaintiffs could not recover for the mental anguish suffered in Massachusetts.  I am not making this up.  Departing from forum law here strips the court’s decision of the appearance of neutrality, since, by definition in an unprovided case, there was no rational basis for application of Massachusetts law, other than favoring the home party; and, in order to do it, the court had to violate the oath of office and deny enforcement of its own law.


	�. The Supreme Court has never said that an interested state must apply its own law.  It probably will never do so.  Yet it is a conclusion suggested by  analogy to Hughes v. Fetter, and even more strongly suggested by principles of equal protection, access to courts.  In a proper case it also invokes the Privileges and Immunities Clause of art. IV.


	�. Perhaps the worst recent example I have seen is McCann v. Foster Wheeler (2010), in the California Supreme Court.  The plaintiff, a long-time California resident, had become ill in California with asbestos-related disease.  Decades previously he had been at work on a construction site in Oklahoma, where he resided at that time.  The construction company, his employer, had ordered a huge generator from the defendant, a New York manufacturer.  The asbestos was in that generator, and the plaintiff’s job at the time had been to assemble that generator.  The New York manufacturer pointed to the place of injury, Oklahoma, and pleaded an Oklahoma statute of repose.  After ten years from the date of exposure (too short a period for asbestos cases) that statute protects Oklahoma construction companies from liability for asbestos injuries.  This apparently true conflict can be reconceived as a false conflict, depending on your view of relevant time.  California had every interest in enforcing its product liability law in favor of its sick resident.  But Oklahoma had no current interest at all in protecting a new York maker of generators from strict asbestos liability.  To reach its accommodating result, California had to strain, reasoning that Oklahoma “would” extend its construction-industry protection for Oklahoma builders to a New York maker of generators.  This would encourage nonresident companies to do business with Oklahoma.  But the court could cite no Oklahoma authority for such an extension; and the language of the statute offered no convincing support for it.  It is unlikely that Oklahoma would have been disregardful of competition injurious to generator makers in Oklahoma.  But even if what Oklahoma might have cared about decades ago were relevant now, and even if the California court were right about the scope of Oklahoma law, Oklahoma had no power to reach into California’s courts to defeat the claims of a very sick Californian.  The interested state has full power to apply its own law (Nevada v. Hall, Allstate Ins. Co. v. Hague, Alaska Packers, Pacific Employers, etc.).  And the Supreme Court has also held that even the after-acquired current interests of a state may be vindicated in that state’s courts.  (Hague.)  In this perspective, California was the only interested state in a false conflict, and its own law was “the only clearly constitutional choice.”


	�. I have footnoted here a few current cases exhibiting this kind of wrongheadedness.  In such cases the courts favor the home enterprise but must disregard their own state’s law to do it, sometimes even to the extent of straining to apply an uninterested state’s law.  Thus, their decisions appear to lack neutrality, since they favor the home party, although their law does not.  The embarrassment of this is magnified when the favored home party is a powerful company.


	�	. Grave risks of injustice accompany irrational analyses.  In Rowe v. Hoffman-Law Roche, Inc. (2007), for example, the New Jersey high court erroneously classified a false conflict as a true conflict, apparently because the respective laws differed and would produce different outcomes.  Reversing the court below, New Jersey applied Michigan’s less stringent warning requirements for pharmaceuticals rather than New Jersey's safer warning requirements, to bar recovery by an injured Michigan plaintiff in a product liability suit against a New Jersey pharmaceuticals firm.  With better guidance the court could have seen New Jersey’s regulatory interest in requiring its pharmaceuticals makers to provide more adequate warnings of dangerous side-effects of its pharmaceuticals.  Michigan, on the other hand, had no interest in depriving its plaintiff of the benefit of the manufacturer’s own state’s regulations.  The discrimination involved in, and even the tolerance of, noncompliance with state law, would be acceptable if there was good reason for such embarrassments.  But to apply the law of a state with no interest in its application is not a good reason.  Meanwhile, the decision looks disturbingly like an attempt to protect the home party.  The New Jersey court favored a powerful New Jersey company over a nonresident.  And because it did so by insulating the New Jersey company from New Jersey’s own law, it stripped its decision of any appearance of neutrality.


	�. Symeon Symeonides, Remarks, 52 Illinois L. Rev. - - - (2015) (forthcoming).
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