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Contemporary ethical and legal norms hold
that all human beings born alive should be
treated equally, regardless of disability. Yet

there is a strong sense that some lives are so dimin-
ished in capacity for interaction or experience that
little good is achieved by providing medical treat-
ments necessary to keep them alive. In addition,
many persons believe that the parents who have the
chief responsibility to provide care should have a
dominant say in whether their children are treated.1

Before 1970, the question of whether to withhold
treatment from such newborns was rarely contested.
The ancient Spartan practice of exposing babies on
hillsides and keeping those that survived had a con-
temporary counterpart in the common medical

practice of simply not treating those born with major
handicaps. As late as 1972, some doctors and parents
thought it appropriate to withhold from children
with Down syndrome or spina bifida surgery neces-
sary for their survival. Noted pediatricians published
articles in major medical journals reporting the with-
holding of life-saving treatment from infants with
many kinds of disabilities.2 Surveys of doctors
showed that these practices were not exceptions.3

In the mid-1970s, the emerging discipline of
bioethics began to question the ethics and legality of
these practices even as they were publicized. Courts
became more willing to order treatment over
parental wishes, though neither a uniform response
nor clear guidelines emerged.4 It took the Baby Doe
controversy of 1981 and the federal Child Abuse
Amendments (CAA) of 1984 to produce a rough
consensus about the norms and practices that would
govern this area.5 Since passage of the CAA, ethical
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and legal controversy over parental
authority to withhold treatment from
handicapped or disabled newborns,
although still featured in bioethics
courses and texts, has largely ceased.

Yet one aspect of the controversy
was never directly resolved. Because
the Baby Doe controversy had fo-
cused on infants with genetic and
chromosomal anomalies, the extent
to which the CAA norms might re-
quire changes in practices with very
premature and low birth weight in-
fants remained open, even though it
was occasionally mentioned in arti-
cles.6 As a result, physicians and hos-
pitals that insisted on treating prema-
ture newborns over parental objec-
tions were vulnerable to tort actions
by parents. In January 1998, a Hous-
ton jury awarded $43 million in dam-
ages to parents whose daughter, born
at twenty-three weeks and weighing
614 grams, was resuscitated and ini-
tially treated without their consent,
leading to a life with severe mental
and physical impairments. Texas ap-
pellate courts eventually reversed that
decision, but in the five-year interim,
hospitals and physicians faced the
prospect of huge damage awards if
they sought to treat cases of extreme
prematurity in accordance with CAA
standards against the parents’ wishes.
This article reviews the controversy
and assesses the extent to which par-
ents should have the right to decide
not to treat severely premature new-
borns.

The Baby Doe Controversy

The Baby Doe controversy, which
played such a key role in clarify-

ing norms and practices in this area,
arose in 1981 in Bloomington, Indi-
ana. Parents of a newborn child with
Down Syndrome and a tracheal-
esophageal fistula refused to consent
to a standard operation that would
enable the child to take food and
water by mouth. The hospital and
doctors sought approval from a fami-
ly court to perform surgery against
the parents’ wishes. A probate court
denied the request on the ground that

the parents had the right to make the
decision. The child’s guardian ad
litem appealed the case unsuccessfully
to the Indiana and then to the United
States Supreme Court. While the case
was pending, it drew wide media cov-
erage and the attention of right-to-life
and disability rights groups. Before
the United States Supreme Court
could rule on the guardian’s appeal,
Baby Doe died.

Groups opposed to the outcome
in the Baby Doe case sought relief
from federal officials in the Reagan
administration sympathetic to right
to life concerns. Soon after, the De-
partment of Health and Human Ser-
vices issued regulations that required
newborn nurseries and neonatal in-
tensive care units receiving federal
funds to post notice of a hotline
number to report cases of discrimina-
tion in treatment based on handicap.
When reports came in, “Baby Doe
squads” of doctors, nurses, and social
workers were dispatched to hospitals,
demanding medical records to deter-
mine whether treatment was inappro-
priately denied.7

Greatly disturbed by these inter-
ventions, the pediatric and hospital
community sued to invalidate them
on the ground that they were beyond
federal regulatory authority. A federal
district court enjoined enforcement
because of the government’s failure to
follow legal requirements for new reg-
ulations.8 The administration then
complied with those requirements
and issued slightly less intrusive regu-
lations. Further litigation ensued. The
United States Supreme Court eventu-
ally ruled, in Bowen v. American Hos-
pital Association, that Congress had
not authorized federal agencies to reg-
ulate nontreatment decisions in hos-
pitals and newborn nurseries.9

The battleground shifted to Con-
gress. The resulting tussle among the
administration, right to life, disability,
hospital and physician groups pro-
duced a compromise bill, the Child
Abuse Amendments of 1984. Under
this legislation, direct federal inter-
vention in newborn nurseries and
neonatal intensive care units would
cease. Instead, states, as a condition of
receiving federal child abuse preven-
tion funds, would agree to set up sys-
tems, including infant care review
committees, to make sure that all
newborn children were protected
against discrimination on the basis of
disability. The only exceptions recog-
nized to equal treatment of children
with handicaps were for children who
were permanently comatose, near
death, or for whom treatment would
be inhumane because futile or virtual-
ly futile.

A Consensus of Sorts

The Child Abuse Amendments of
1984 ended the political contro-

versy over the federal role in decisions
to withhold treatment from handi-
capped newborns. In terms of sub-
stantive norms, right to life and dis-
ability groups could claim victory.
The substantive provisions of the
CAA were strongly protective of the
rights and interests of those with dis-
abilities and left little room for non-
treatment decisions to be based on ex-
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pected low quality of life or the inter-
ests of parents. All children, whatever
the extent of their disabilities, were to
be provided medical treatment unless
they met the narrowly defined excep-
tions.

Procedurally, however, physician
and hospital groups could also claim
victory. As a legal matter, the CAA
substantive provisions were not di-
rectly imposed on any individual or
institution, nor did they directly
amend federal or state substantive
law. They did not, for example, make
it a federal crime or a civil wrong for
a doctor, parent, or hospital not to
treat a child who did not meet the
narrow exceptions. Nor did the CAA
require hospitals to comply with its
standards in order to receive
Medicare and Medicaid funds. In-
stead, it obligated the states to set up
protective procedures in order to re-
ceive child abuse funds. Any regula-
tory action would thus be the respon-
sibility of individual states, which
were less well equipped than the fed-
eral government for strong enforce-
ment action. This was a far cry from
federal hotlines and intrusive Baby
Doe squads.

But while the CAA imposed no
legal duties directly on doctors and
hospitals, many doctors, hospital ad-
ministrators, and even lawyers per-
ceived its passage as creating a legal
presumption in favor of treating chil-
dren likely to have disabilities. Tech-
nically this was inaccurate, but it was
not an unreasonable conclusion. At
the very least, the CAA could be per-
ceived as setting the standard of care
to which hospitals and doctors would
be held, both by accrediting bodies
and by courts hearing challenges to
nontreatment decisions. In addition,
the ethical controversy over nontreat-
ment decisions had convincingly
shown the importance of respecting
the life and interests of disabled chil-
dren and recognizing limits on
parental rights. The values incorpo-
rated in the CAA showed a deep eth-
ical commitment to respecting
human life regardless of disability.

Whatever its actual legal reach,
passage of the CAA awakened pedia-
tricians, neonatologists, and hospitals
to the problem of discrimination
against handicapped newborns. The
norms of practice shifted: most physi-
cians and hospitals were now more
reluctant to defer automatically to
parental wishes. Parents could no
longer deny needed surgery to chil-
dren with Down syndrome or spina
bifida, as had occurred in the much
publicized Baby Jane Doe case at
Stony Brook.10 If treatment were to
be denied, a parent would have to
show that the child was comatose,
terminally ill, or that treatment
would be futile or virtually futile. In
borderline cases, some quality of life
judgments might unavoidably occur,
but overall a high degree of compli-
ance followed passage of the CAA.
Indeed, both the American Academy
of Pediatrics and the American Med-
ical Association, which had fought
the Baby Doe rules, issued policies
calling for equal treatment of new-
borns regardless of disability and low
quality of life and recommended the

use of institutional ethics committees
to review contested cases.11

With further experience, however,
some physicians, ethicists, and par-
ents caught up in such situations
came to question whether the CAA
and medical reactions to them had
gone too far in favoring treatment re-
gardless of quality of life. Yet there
was little overt controversy or litiga-
tion until the issue arose in the con-
text of extreme prematurity.

The Problem of Prematurity
and Very Low Birth Weight
Infants

The area with the least consensus
and the most uncertainty about

the reach of the CAA was that of ex-
treme prematurity. Due to a large in-
vestment of public resources, region-
alization of perinatal intensive care
units, and growing technical abilities,
treatment of premature newborns
had shown great success. The line for
viability and successful survival has
been continuously pushed back to
earlier and earlier ages. Before 1980,
few babies born in the 1000-1500
gram range before twenty-eight
weeks would do well. Now they are
routinely saved and restored to a rela-
tively normal life. Great success is also
occurring with smaller babies. It is
now routine to save babies as young
as twenty-five weeks and as little as
750 grams. Under twenty-five weeks,
however, results are much more
mixed. At the margins of viability,
twenty-three to twenty-four weeks’
gestation, mortality occurs in half or
more of the cases, and survivors often
have significant physical and mental
handicaps, including blindness, hy-
drocephalus, cerebral palsy, limited
use of language, and learning disabil-
ities.

Newborns born under 750 grams
and before twenty-five weeks pose a
major problem under the CAA. On
their face, the CAA standards leave
no room for discretion. All conscious,
viable premature newborns must be
treated, even if they are likely to have
severe physical and mental disabili-
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ties. Not to treat them would be to
discriminate against them on the
ground of expected disability.

In effect, the CAA supplied an eth-
ical and legal justification for the in-
tense efforts of neonatologists to push
back the limits of viability. Most hos-
pitals and neonatal programs treated
premature newborns in conformity
with the CAA, with neonatologists
present at all premature deliveries and
likely to resuscitate newborns born
alive, regardless of parental wishes.

Not all neonatal programs com-
plied equally strictly with the CAA
standards in cases of very low birth
weight, however. In more marginal
cases, under twenty-five weeks or
where Grade IV intraventricular hem-
orrhaging or other major problems
had occurred, some programs would
provide “compassionate care” or non-
treatment only if parents requested it
(usually without ethics committee or
legal review of the decision). A 1991
New York Times survey found that
two programs in the same New York
county had completely different atti-
tudes toward treatment in marginal
cases, one treating aggressively, the
other deferring to parental wishes. A
1994 Chicago Tribune Sunday Maga-
zine survey showed similar dispari-
ties.12 In most cases the disparity in
approach was due to the personal phi-
losophy of the NICU director or per-
ceptions of legal risk.

The aggressive approach to treat-
ment of low birth weight infants in
some programs has led to conflicts be-
tween parents and doctors and hospi-
tals.13 Many parents reported being
given little choice about treatment of
their premature newborns, with the
result that infants born at twenty-
three to twenty-six weeks’ gestation
were resuscitated and vigorously treat-
ed, in some cases over parental wishes.
While half or more of these children
survived, many survivors were likely
to have serious disabilities, including
cerebral palsy, blindness, mental retar-
dation, and learning disabilities. In-
creasingly, parents have requested that
no resuscitation or treatment occur in
these cases, thus pitting parental wish-

es against the neonatology ethic of
trying to save all premature newborns
and the no-discrimination require-
ments of the CAA.14

Miller v. HCA as the Catalyst
for Reexamination

In a litigation-oriented society, it is
no surprise that this conflict is now

played out in lawsuits brought by par-
ents claiming violation of their rights
to control the medical care provided
to their children. Such suits shift the
forum for defining treatment norms
from Congress and the federal judi-
ciary, which played a major role in the
Baby Doe controversy, to state juries
and trial and appellate judges. The
jury award in the recent case of Miller
v. HCA suggests that there is popular
support for recognizing some parental
right to have treatment withheld in
low birth weight cases. Although the
award was eventually overturned, the
question remains whether parents
should have a right to deny life-saving
medical treatment to low birth weight
newborns because of the high proba-
bility that they will have severe men-
tal or physical disabilities.

The Miller case arose in Houston,
Texas, when a twenty-eight-year-old
woman twenty-three weeks into her
first pregnancy in 1990 experienced
contractions and possible rupture of
membranes.15 The medical team at-
tempted to stop her contractions with
tocolytic therapy, but she developed
chorionamnionitis, and prompt deliv-
ery appeared necessary. After dis-
cussing the child’s prospects with the
couple’s obstetrician and a neonatol-
ogy fellow, the father informed them
that he and his wife did not want any
“extraordinary, heroic” steps to be
taken because of the child’s extreme
prematurity. Their physician consult-
ed the head of obstetrics and they
concluded that a neonatologist
should be present at birth and that
the child should be resuscitated if it
were born alive. A meeting was held
with the father to discuss a treatment
plan. The need to have a neonatolo-
gist present and initial treatment pro-

vided was explained. All parties pre-
sent except the father thought there
was a consensus that the child, if born
alive and vigorous, would be resusci-
tated, and that later management de-
cisions would be based on the child’s
postbirth condition. The father de-
nied that he had agreed to this plan.

Pitocin was started to induce labor,
and the mother delivered a 614-gram
girl, Sidney Miller, six hours later.
The neonatologist present at delivery
immediately treated the infant, first
bagging and then intubating her. Her
Apgar scores were three at one minute
and six at five minutes. Some 90 min-
utes after birth, after central lines
were inserted and surfactant adminis-
tered, she was transferred to the
NICU. The father, who was present
at the birth, voiced no objections to
the neonatologist’s presence or treat-
ment. He signed consents for injec-
tions of Vitamin E, surfactant, and a
blood transfusion within the first two
hours after birth. On the fourth day
after birth the child suffered a Grade
III/IV intraventricular hemorrhage.
Later he or his wife consented to sur-
gical cutdowns to insert other lines,
and at five weeks consented to inser-
tion of a cerebroventricular shunt to
relieve her hydrocephalus.

After two months in the NICU,
the child was transferred to Texas
Children’s Hospital, and six months
after birth was released from the hos-
pital. Her parents have cared for her
since discharge at home. She has had
numerous surgeries to repair or re-
place the shunt. She is now fourteen
years old and has severe mental and
physical disabilities: she has cerebral
palsy, does not walk or talk, and is
blind and incontinent. She smiles and
appears to interact with parents to
some minimal extent, although she
seems to lack the capacity for symbol-
ic interaction. With good care she
could live to age seventy.

The parents sued the hospital and
its corporate owners, but not the
physicians, for treating the child at
birth without their consent. After a
two-week trial in January 1998, a jury
awarded the family $30 million in
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compensatory and $13 million in
punitive damages. The compensatory
damages were based in part on the
cost of providing care to Sidney until
age seventy.

Even though it was reversed on ap-
peal, Miller raised the question of
whether parents have the right to
have treatment withheld immediately
at birth, prior to any resuscitation or
evaluation of the child. The plaintiffs
claimed that the hospital was aware of
the parents’ refusal of resuscitation
and treatment at birth and knowingly
chose to override their wishes, possi-
bly to profit from the sale of expen-
sive neonatal services. The hospital

defendant argued first that the par-
ents had in fact consented to the
treatment—or at least gave a reason-
able person the impression that they
had consented. Second, the hospital
argued that it was following its duty
under Texas and federal law and the
applicable standard of care to treat all
newborns alike regardless of expected
disability. In finding for the parents,
the jury was necessarily finding that
they had not consented to treatment,
and that their consent was essential to
the treatment, thus squarely posing
the question of whether they had a
right to deny treatment to a viable
newborn who was likely to have sub-
stantial disabilities.

Modifying the Substantive
Standard

Some persons might argue that the
jury verdict in Miller in favor of

the parents was appropriate because
of the great burdens that treatment
against their wishes imposed on
them. According to this view, the sub-
stantive norms for treatment reflected
in the CAA and the law of many
states (including Texas, as clarified on
appeal) are too strict; they should be
modified to privilege the parents’ re-
luctance to take on those burdens.
The parents’ wishes should trump ar-
guments that focus narrowly on the
interests of a severely impaired child

with little chance of a normal life.16

Because parents (and other children)
will bear the burdens of caring for the
child with severe impairments, they
should have the right to refuse resus-
citation or treatment in such cases.

Few would not have deep sympa-
thy for a family faced with an ex-
tremely premature child and the great
burdens that rearing the child could
impose. In addition, many would
find that the CAA standards are too
demanding, given the realities that
families face in these situations and
the importance of respecting family
autonomy. Yet modifying the equal
treatment standards of the CAA and
the law of most states to allow
parental choices to trump the severely

impaired child’s interest in treatment
would deviate from the principle that
all persons who are conscious and not
imminently dying should have equal
access to needed medical services.17

Given these competing concerns,
the ethical and legal challenge is to
uphold the general principle that all
children born alive are to be treated
equally regardless of disability while
also recognizing the importance of
parental decisional authority. The
problem is that any modification of
the equal treatment standards may be
seen as opening the door to full-scale
quality-of-life-based decisions, yet
anything that clearly does not permit

some quality-of-life decisions may
still seem to improperly restrain the
rightful sphere of parental choice.

One way to try to reconcile these
competing concerns is to declare that
treatment against the parents’ wishes
is required only if the child possesses
some threshold level of cognitive abil-
ity. A second strategy would be to
clarify the burden of proof so that
parents are recognized as the primary
decisionmakers, with the burden of
proof on caregivers or others to estab-
lish that the child has the required
level of cognitive ability. Finally, a de-
cision is needed as to whether
parental choices made before birth
should have the same presumptive
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weight as those made after birth (the
issue in the Miller case).

How, then, to think about the
threshold level of cognitive ability?
One route would be to adopt a
change that recognizes that some
states of consciousness rest on such
limited cognitive ability as to call into
question whether the child’s putative
interest in continued life is substan-
tial enough to warrant protection. In
that case, denial of treatment could
be justified under a patient-centered
approach as not harming the child
because the child simply lacks strong
interests in continued life. Some
threshold of cognitive ability beyond
mere consciousness—such as the ca-
pacity for language or meaningful
symbolic interaction—is needed to
endow a person with interests in liv-
ing and thus a duty to treat.

A standard based on relational
ability is consistent with mainstream
ethical writing on the subject. Father
Richard McCormick, the highly re-
garded Catholic bioethicist, recog-
nized in 1974 that treatment need
not be provided if the child lacks the
ability for interaction or human rela-
tionship.18 Professor Nancy Rhoden
argued in 1986 that there should be
an additional category for withhold-
ing treatment under the CAA when
the infant or child “lacks potential for
human interaction as a result of pro-
found retardation.”19 The President’s
Commission for the Study of Ethical
Problems in Medicine and Biomed-
ical Research and many bioethicists
also supported such a standard.20 In-
deed, even authors who have strongly
supported the right of handicapped
newborns to be treated at birth have
recognized that an exception in cases
of extreme prematurity or lack of
meaningful interests should also
exist.21

None of these commentators,
however, has specified more precisely
what lack of “interaction or relation-
ship” means. Under such a standard,
treatment would still be required for
premature infants who have suffered
or might suffer intraventricular hem-
orrhaging and severe brain damage

because such infants are still capable
of some interaction with others. De-
spite their severe physical and mental
disabilities, such children do respond
to stimuli and appear to experience
pleasure when touched or rubbed—
arguably a form of “interaction or re-
lationship” because it leads to further
touching or rubbing. In the Miller
case, for example, there was evidence
that Sidney smiled and responded fa-
vorably to physical contact.

If interaction or relationship is
taken to mean the human capacity
for meaningful symbolic interaction
or communication, then some greater
mental capacity would be required
than such severely damaged children
have. If one lacks altogether the ca-
pacity for meaningful symbolic inter-
action, then one lacks the characteris-
tics that make humans the object of
moral duties beyond that of not im-
posing gratuitous suffering on them.
We value humans in large part be-
cause of the capacity to have con-
scious interests and experiences, in-
cluding meaningful symbolic interac-
tion with others.

A modification in the CAA’s sub-
stantive standards and in similar state
laws to permit non-treatment in ex-
treme cases would necessarily rest on
quality of life assessments based on
disability. But the mental disability in
such cases is so extreme, so far from
those cases in which children may be

said to have valid interests in living,
that they arguably do not threaten or
harm the important values underly-
ing the injunction against quality of
life assessments in cases of disability.
We could adopt such a standard
without encouraging discrimination
against disabled persons who have the
capacity for symbolic thought and in-
teraction. In contrast to nontreat-
ment of a child with Down Syn-
drome or spina bifida, or indeed,
children born at twenty-five weeks
gestation and weighing over 750
grams, nontreatment in these cases
does little damage to norms calling
for respect for life and to equal treat-
ment regardless of disability. If this
modification of the CAA standards is
too permissive, then no modification
of those standards is likely to be ac-
ceptable.

Process Solutions and the
Burden of Proof

Substantive norms are not easily
separated in practice from the pro-

cedures by which they are imple-
mented. Another way to give greater
deference to parental interests while
upholding the norm of equal treat-
ment would be to devise a procedural
approach that better balances the in-
terests of each. Both the American
Academy of Pediatrics and the Presi-
dent’s Commission for the Study of
Bioethical Problems in Medicine rec-
ommended that institutional ethics
committees review such decisions,
particularly when there was disagree-
ment or uncertainty about whether
the child’s interests required treat-
ment.22 Thomas Murray and Alan
Fleischman have also supported this
approach and even discussed the bur-
den of proof to be followed in such
cases.23

Although the Baby Doe rules in-
cluded review by “infant care review
committees,” none was used in the
Miller case. The hospital had not es-
tablished such a committee, and even
if it had, the rapidity with which
events developed, and the fact that
they all occurred on a Saturday, left
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little room for using it. Furthermore,
since the administrator, social worker,
the head of obstetrics, and other hos-
pital personnel who had met with
Mr. Miller on the afternoon before
Sydney was born to explain the hos-
pital policy of treating all newborns at
birth all had the impression that he
had accepted the policy, no emer-
gency ethics committee or probate
court review would have been called.
If emergency permission to treat at
birth had been sought, it is likely that
an ethics committee or judge would
have erred on the side of keeping the
child alive while a more thorough as-
sessment of the child’s condition was
made.24

In future cases, the burden of
proof that must be met to have a
child treated over the parents’ wishes
should be clarified. Parents should
have a presumptive right to have their
decisions about the child’s welfare re-
spected unless a clear need to protect
the child is shown.25 The burden
would lie with physicians, hospitals,
and other caregivers to challenge the
parents’ decision against treatment. If
the “symbolic capacity” standard were
employed, then the caregivers would
have the burden of establishing, by at
least a preponderance of the evidence,
that the child is likely to have the
minimum cognitive ability for sym-
bolic interactions. In less certain
cases, the parents’ wishes would con-
trol.

An essential part of a burden-shift-
ing approach is the effect it has on the
rights and duties of the parties.
Under the approach suggested here,
neither the parents nor the physicians
and hospitals would be liable if the
parents made a good-faith judgment
that treatment would not serve the
child’s interests and the physicians
and hospital respected their choice.
However, caregivers should also be
free to challenge the parents’ decision
because of a good-faith belief that the
child would possess the capacity for
symbolic interactions. They should
not be liable for questioning the
parental decision or for seeking insti-
tutional ethics committee or judicial

review of the decision. An initial deci-
sion to err on the side of life, as Fleis-
chman and Murray recommended in
1983, would limit parental discretion
in the short run, but facilitate and
protect its exercise at a later stage.

Deciding After Birth

Any modification of the CAA’s
non-treatment standard and clar-

ification of the burden of proof
should also specify the point at which
increased deference to the parents is
appropriate. Parental autonomy is
important, but it is not so robust that
parents have the right to deny a dis-
abled child the medical resources nec-
essary for life regardless of the child’s
interests in living or ability to interact
with others.

Determining whether those con-
ditions are met will be difficult
enough when they occur after birth
but before physicians can determine
how the child will fare, particularly if
intraventricular bleeds have occurred
or are expected. It is even more diffi-
cult to make those determinations
before birth on the basis of gestation-
al age estimates and expected birth
weight. Whether the child lacks the
capacity for symbolic interaction and
whether the parents are making a rea-
sonable judgment about them will re-
quire full information about the
child’s conditions and prospects. That
can be obtained only after birth, be-
cause assessments about gestational
age and its effects are too prone to
error.

The question presented in Miller
and other cases is whether parents
should be free to decide against treat-
ment in advance of birth by, for ex-
ample, issuing a prenatal do-not-re-
suscitate order that has legal effect
once the child has been born, so that
if the child were alive at birth, no re-
suscitation or other efforts would be
made on its behalf. Recall that in
Miller the parents never objected to
treatment once the child was born.
They based their suit solely on the
hospital’s refusal to honor their pre-
birth rejection of treatment—on the

resuscitation by the neonatologist
present at delivery.

To determine whether a particular
infant lacks or is reasonably certain to
lack the mental capacity for symbolic
interaction or relationship one must
first assess the child and its condition.
But this can be known only after
birth, when a full assessment of the
child’s situation and likely capacity is
possible. Doing so will require imme-
diate treatment to stabilize the situa-
tion and a full work-up by neonatol-
ogists to determine the child’s condi-
tion and prospects.

As a result, parents’ directions not
to resuscitate at birth should not be
given effect until a medical assess-
ment of the child’s condition and
prognosis justifying nontreatment
has been made. Doctors and hospitals
should be legally free to have neona-
tologists resuscitate and treat for a
limited period after birth to assess the
child’s capacity regardless of parental
consent or orders not to resuscitate.
Under this standard, the initial med-
ical response in the Miller case—re-
suscitation at birth if the child is
alive—was reasonable. If medical
evaluation after resuscitation shows
that the child is likely to develop the
capacity for meaningful symbolic in-
teraction and the parents continue to
refuse life-sustaining treatment, then
ethics committee and judicial review
should be sought to determine
whether to treat the child over the
parents’ wishes.

A rule that permits initial treat-
ment pending assessment admittedly
carries burdens for parents. It means
that closure on a difficult and trying
event in their lives may be postponed
for a few days. Also, it is easier to say
no to treatment for an abstract child
than for one that has a personal pres-
ence for them. The parents may find
themselves bonding with the child
during the assessment period, making
it harder for them to refuse treatment
later, even if doing so would be justi-
fied. Unless resuscitation and initial
treatment occurs, however, there will
be no firm basis for finding that the
child lacks the relevant capacity that
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must be shown to justify denying
treatment. Allowing parents to refuse
resuscitation at birth based on pre-
birth estimates of age and size risks
denying infants who are unexpectedly
large or vigorous the chance for life.

Based on this analysis, the Texas
Supreme Court decision affirming
the reversal of the jury’s finding for
the parents rests on sound ethical and
legal grounds.26 While recognizing
that parents ordinarily have the right
to consent to or refuse medical care
for their children, the Court also rec-
ognized that an exception to the
parental consent requirement arises
when an emergent condition exists
and treatment must occur immedi-
ately to prevent the death of the child.
The Court found that the doctor’s
initial resuscitation in Miller was jus-
tified because the situation was an
emergency and there was not enough
time necessary to get consent from
the parents or from a court. As the
Court noted, a nontreatment deci-
sion made prior to birth and post-
birth evaluation would be based on
“speculation” that would not promote
the child’s best interests.

A ruling in favor of the parents
would have meant that parents always
have the right in advance of birth to
refuse treatment for premature new-
borns. Unless physicians and hospi-
tals were first able to get a court to
rule otherwise, the threat of Miller-
like damages would strongly incline
them to follow the parents’ wishes,
depriving some newborns who could
have meaningful lives of treatment
they need to survive.
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