
are also more tenuous, with small blood volumes making
blood pressure stabilization more challenging, and more frag-
ile blood vessels enhancing the likelihood of bleeding in the
brain and subsequent neurological effects. Finally, prematuri-
ty made these infants more susceptible to infection than new-
borns with a full gestation period.

Some of these initial health care risks are most pronounced
in the immediate postnatal period and can abate as the infant
grows. For instance, as premature infants evolve, their under-
developed lungs mature and expand, lowering their risk of
respiratory distress. However, preterm infants can also face
long-term health risks that continue into childhood. Preterm
infant growth may be slow, as these babies may tire more eas-
ily during feedings. They may need interventions—more fre-
quent feedings, increased daily caloric intake, and nutritional
supplements, along with referrals to lactation consultants (if
the mother is breastfeeding) and nutritionists.

Cognitive delays and learning disabilities are often associ-
ated with prematurity, as well. These are particularly common
among children weighing less than 1,500 grams at birth
(roughly three pounds, four ounces); every Suleman octuplet
falls into this category. Learning disabilities and cognitive de-
lays are particularly important to identify because early inter-
vention and special education classes may be required once
the child reaches school age. Premature infants may also ex-
hibit developmental consequences, with or without cognitive
impairment. Physical signs of developmental abnormalities
can include tense muscles in the extremities, low muscle tone
in the head, neck, and trunk, persisting premature reflexes,
and gross or fine motor delays. Developmental screening tests
are available for diagnosing delays, and referral to a develop-
mental specialist may be necessary.

Premature infants can also display deficits in speech, lan-
guage, hearing, or vision as they grow. Low birth weight and
high levels of administered oxygen can contribute to eye dis-
ease that may eventually lead to loss of sight. In addition, cer-
tain medications commonly used in the treatment of preterm
infants (including some antibiotics) can lead to hearing loss
and subsequent speech or language delays. Referrals to pedi-
atric ophthalmologists, audiologists, or speech therapists may
be necessary. All of these long-term risks can further strain the
infant’s caregiver if ample support is not available.

While the hope is that the octuplets will avoid these health
risks, it is essential for the infants’ mother and her helpers to
keep potential warning signs of delays or deficits in mind and
to know the resources in place should they be needed. It is
also important to consider how all of these specialized re-
sources are funded and who is responsible for payment. If
Nadya Suleman is unable to bear the high costs of inpatient
NICU stays and follow-up outpatient visits, the responsibili-
ty will fall to taxpayers through Medicaid and other public
services. With many struggling to meet their own health care
costs during a continuing economic crisis, there may be no
easy answers regarding who will pay for the octuplets’ care,
and so the Suleman case raises important questions related to
allocation of health care resources and dollars. It may also trig-

ger mixed emotions for members of a NICU team like my-
self—those who are well aware of the many preterm infants
born without this kind of publicity whose caretakers struggle
to find resources to meet the same challenges facing the octu-
plets. And lastly, it raises concerns about the future of such
care as the nation embarks upon serious health care reform
deliberations. Regardless of the outcome of these debates, it is
clear that with estimated health bills reaching into the mil-
lions, it will take much more than a village to raise the octu-
plets.

In vitro fertilization and assisted reproductive technologies,
or ARTs, have always posed a regulatory conundrum.
They’ve been hugely successful (52,000 births from

152,000 IVF cycles in 2005) and are firmly established as the
treatment of choice for many kinds of infertility.1 But over the
years there has been a steady drip of ethical lapses, from doc-
tors who oversell their success rates to theft of eggs and em-
bryos. A 1992 federal law arranges for accurate reporting of
success rates and encourages accreditation of IVF laboratories,
but there is no centralized licensing and control authority to
enforce it (as exists, for example, in the United Kingdom) and
thus few teeth to it.2

The IVF industry argues that there is more regulation in
place than meets the eye, citing the many federal and state
laws that impinge on IVF practice in some way.3 It also is ac-
tive in developing ethical and practice guidelines, though it
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has little muscle to enforce them. Critics of the industry argue
that it’s like the wild west—anything goes if patients can pay,
often to that patient’s detriment. Yet these critics are remark-
ably silent on what specific form more regulation should take.
The Bush-appointed President’s Council on Bioethics was
concerned enough to spend two years examining the field but
found no reason to urge major regulatory intervention.

The octuplet case has peeled back the ART industry’s claim
that everything is fine and dandy. In the end, however, it is
unlikely to bring major changes to how IVF is conducted and
regulated. This is in part due to the case being such an outlier.
If the situation had not arisen in real life, it would have been
hard to imagine it: an unemployed, thirty-three-year-old sin-
gle mother of six IVF children
with some evidence of personal
instability has her IVF doctor
implant six frozen embryos in
her uterus. She then ends up
giving birth to eight children
and touching off a media
firestorm.

The “octomom” has been
widely reviled as an example of
irresponsible reproductive be-
havior, not just because the oc-
tuplets, born at thirty-one
weeks, are at high risk for cere-
bral palsy and learning disabili-
ties, but because she doesn’t have
the money to pay for their care,
nor a husband or partner to help
with it. She is partially estranged
from her family and depends on
the kindness of strangers and Medicaid to pay the enormous
medical and rearing costs of an additional eight premature in-
fants.

Nevertheless, the decision to transfer the embryos initially
had some defenders. One noted fertility specialist in Los An-
geles, Jeffrey Steinberg, was quoted in the Philadelphia Inquir-
er as saying, “Who am I to say that six is the limit. There are
people who love big families.” Jamie Grifo, who is paid ap-
proximately $2.3 million annually by New York University
medical school for his fertility skills, was similarly quoted in
the New York Times: “I don’t think it’s our job to tell them how
many babies they are allowed to have. I am not a policeman
for reproduction in the United States.”

However, since the first reports, few other doctors have
publicly defended Dr. Michael Kamrava’s decision to transfer
six embryos. His Web site reportedly proclaimed that he was
an “internationally recognized leader in the field of in-vitro
fertilization whose work has led to breakthrough technology.”
Although no law directly regulates who may have IVF proce-
dures or the number of embryos to transfer, Dr. Kamrava ap-
pears to have violated the American Society of Reproductive
Medicine’s guideline to transfer only two embryos for healthy
women under thirty-five (one if they have already had an IVF

birth) and has offered no justification for doing so.4 It is note-
worthy that his program—one of many in the Los Angeles
area—had a very low success rate. 

So what, if anything, should be done about this? Since
ART, like most medical procedures, relies heavily on profes-
sional self-regulation, let us first examine whether profession-
al self-regulation can prevent such situations, and then turn to
the possibility of legal change.

The ASRM has two sets of guidelines that pertain to this
situation. Its ethics committee statement on “Child-Rearing
Ability and the Provision of Fertility Services” discusses situa-
tions in which the patient appears unlikely to be able to pro-
vide adequate childrearing.5 The statement says that programs

may deny services to patients if
they have a substantial basis for
thinking that any given patient
will not be adequate to the task.
The statement is careful to say
that this judgment is not easy to
make and should be arrived at as
a group. It also warns against as-
suming that having a disability
alone is enough to support such
a judgment.

Based on this guidance, a
doctor should have no doubt
that he could have refused to
provide any services to a woman
in Suleman’s position, not just
her request to transfer six em-
bryos at once. The statement
also says, however, that a doctor
is still free to treat, except in

cases where clear significant harm to offspring is likely. While
that provision might have justified the doctor if he were trans-
ferring one or two embryos, the transfer of six crosses that
line, since higher-order multifetal gestation clearly poses a
threat of harm to offspring.

The second set of ASRM guidelines are those concerning
the number of embryos to be transferred that I mentioned
above. The ASRM’s affiliate group of reproductive endocri-
nologists, the Society of Assisted Reproductive Technology
(SART), developed the practice guidelines. They are quite
clear that no more than two embryos should be transferred for
women under thirty-five, and only one if the mother has al-
ready given birth through IVF. There is no question that
transferring six violated the professional guideline.

Critics, however, would argue that even clear professional
guidelines are not adequate to deal with such cases. The ethics
statement on reproductive services and inadequate childrear-
ing leaves much room for individual judgment and does not
explicitly condemn providing services in this kind of case.
And like the embryo transfer policy, no sanction exists for vi-
olating it beyond expulsion or suspension from those societies
and loss of the right to use that affiliation on Web sites and in
advertising. Since Dr. Kamrava was a member of SART at the
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time of the embryo transfer, it will be interesting to see what
action, if any, SART takes for violation of its guidelines.

The ASRM guidelines do, however, have some bite if taken
as an indicator of the standard of care for doctors practicing
reproductive medicine. The California state medical licensing
board will probably take them into account in determining
whether to renew Dr. Kamrava’s license to practice in Califor-
nia, which expires on November 30, 2009. The guidelines
could also be used in tort actions against doctors by patients
or offspring, though litigation in this case appears unlikely.

What, then, about legislation to curb such incidents in the
future? There are some theoretic possibilities here, but all have
problems. First is the question of providing IVF to a person
who already has six children by IVF. While small families are
now in vogue, it wasn’t so long ago that large families were
both desired and praised. Indeed, the UN Convention
Against Elimination of All Forms of Discrimination Against
Women gives women the same rights as men “to decide freely
and responsibly on the number and spacing of their children.”
While India and China have had social policies against large
families, we in the United States do not. I suspect that the
courts would look with deep constitutional suspicion on laws
that limit the number of children one may have.6 Even
Supreme Court Justice Antonin Scalia, who has nine children,
might agree that there are constitutional problems with num-
ber limits on reproduction. The mode of conception of previ-
ous or next children—coital or ART—should not change this
conclusion.

So what about laws that restrict reproduction when parents
lack the means to care for the child? Such a law would penal-
ize the poor and smack of classism. Limiting public assistance
is not a good remedy, since it’s the children who are penalized.
Nor would compulsory reversible contraception fly. At best,
one might be able to restrict ART for persons who already
have children they are unable to care for by penalizing the
doctors who provide the service, but such a law would inter-
fere with the right of such persons to have additional children.
In addition, it would require more screening of IVF patients
than is now done. Most of these patients would not be in the
doctor’s office in the first place unless they were able to afford
the treatment (which is quite pricey), and most would pre-
sumably then be able to pay the costs of rearing the resulting
child.

Perhaps the best that the law can do here is to give greater
legal effect to ASRM guidelines, as Missouri recently pro-
posed. But this then shifts the focus to the development of
those guidelines. Medical guidelines are never ethically neu-
tral: normative choices are always hidden in the factual speci-
fications. If the guidelines are to be the equivalent of law, then
how they are arrived at will have to be more closely scruti-
nized, the process of writing them opened up, and measures
taken to assure they do not simply protect the interests of doc-
tors.

I believe that we’ll have to stick with professional guide-
lines to prevent future higher-order multiple cases despite
their limited bite because, as Yeats put it, “nothing better can

be had.” Guidelines do have some effect—professional shame
and reputational standing matter, even if coercive sanctions
matter more.

More importantly, though, we should put outliers like the
Suleman case to the side and focus on the more important
question of how best to reduce the continuing high rate of
twin and triplet births in ARTs. In 2005, 35 percent of ART
births were multiple, the vast majority being twins.7 The
ASRM has been successful in bringing the triplet-plus rate
down from 6 percent in 2001 to 2 percent in 2007, and that
rate is expected to drop even further.8 But reducing the num-
ber of twins is much harder. Infertile patients view twins as a
good outcome, overlooking the higher risks of twin pregnan-
cies to both the mother and offspring. Also, with little insur-
ance coverage for IVF, many parents like the idea of “getting
two for the price of one.” The rate of twins is lower in Europe
but is still around 22 percent, which is considerably higher
than the background rate from coital conception of 5 per-
cent.9 The best solution here would be single embryo transfer
in patients under thirty-five, backed by repeated transfer of
single frozen embryos if a fresh cycle fails to produce a preg-
nancy. Reaching such a goal will require a concerted effort
comprised of patient education, insurance coverage, and
changes in professional practice standards. Like much else in
reproductive medicine, the law is usually too blunt an instru-
ment to do the job.
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