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A More Perfect Union: 
Sex, Race, and the VMI Case 

Cary Franklin 

May 17, 2014, marked the sixtieth anniversary of Brown v. Board of Education.' 
On that day, President Obama issued a proclamation commemorating the 
decision as "a turning point in America's journey toward a more perfect 
Union."2 The president noted that Brown not only breathed life into the Equal 
Protection Clause of the Fourteenth Amendment but also provided impe
tus for the landmark civil rights statutes of the 196os, most notably, the Civil 
Rights Act of 1964 and the Voting Rights Act of 1965. In so doing, the president 
declared, the decision "shifted the legal and moral compass of our Nation."J 

Yet for all these words of praise, there was an undercurrent running through 
the president's proclamation: a suggestion that for too many Americans, the 
promise of Brown remains just that. The president left it to the First Lady and 
Secretary of Education Arne Duncan to make this point more explicitly. In a 
commencement address to graduating high school seniors in Brown's home 
city of Topeka, Kansas, Michelle Obama observed that "our schools are as 
segregated [today] as they were back when Dr. King gave his final speech," 
and that "many districts in this country have actually pulled back on efforts 
to integrate" - with the result that American children are once again attend
ing school "with kids who look just like them."4 Arne Duncan echoed these 
observations. He noted that although Brown ended de jure segregation, it did 
not end de facto segregation; in fact, many school districts that desegregated 
in the 196os and 1970s have since resegregated.5 Today, 40 percent of black 
and Latino students attend "intensely segregated schools," and white students 
are similarly isolated: only 4 percent attend truly integrated schools.6 Thus, 
Duncan concluded that although Brown may once "have seemed like the end 
of a long struggle for educational equality,"7 it was actually just the beginning 
of a struggle that continues to this day. 

The Executive Branch's not-entirely-sanguine assessment of racial progress 
in the decades since Brown stands in stark contrast to the message emanating 
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from the Supreme Court in recent years in regard to the status of racial equality 
in the United States. While the Executive commemorated Brown's anniver
sary by calling attention to the ongoing struggle to overcome our nation's long 
history of racial subordination, the Roberts Court has, in its recent decisions 
involving race discrimination, emphasized our emancipation from this history. 
Several years ago, the Court invalidated race-based school desegregation plans 
voluntarily adopted by Louisville and Seattle on the ground that those cities 
had already "removed the vestiges of past segregation"8 (or were innocent of 
de jure segregation in the first place)- and thus had nothing to remedy. More 
recently, the Court invalidated a key provision of the Voting Rights Act after 
finding that the United States had overcome the history of race discrimination 
that initially justified the act's passage.9 "History did not end in 1965,''10 Chief 
Justice Roberts declared: "iliings have changed dramatically since then."n He 
asserted that Congress had no business trying to protect racial minorities in 
ilie twenty-first century based on decades-old "facts having no logical relation 
to the present day."12 

In fact, the Court has suggested - in these and other cases - that we have 
come so far in surmounting our history of race discrimination iliat measures 
designed to combat discrimination or "help" racial minorities are now often 
ilie true barriers to equality. On this view, such measures - whether they 
take the form of school integration plans, civil rights statutes, or affirmative 
action -are preventing us from achieving the genuine and original promise of 
the Fourteenth Amendment: a color-blind society in which the state refrains 
from classifying individuals on the basis of race.'3 

Of course, not all of the justices subscribe to this "color-blind" constitution
alism. In her twenty-one years on the Court, Ruth Bader Ginsburg has been 
a powerful proponent of a different understanding of equal protection and 
the aims of the Fourteenth Amendment. This understanding is not blind to 
race but attentive to the ways in which it affects people's lived experiences. It 
does not assume that we have overcome our long history of race discrimina
tion but instead examines the ways in which this history continues to shape 
institutional structures and curtail opportunity. It is an understanding that has 
animated not only Ginsburg's service on the Court but her entire career as a 
lawyer. It has formed a central part of her life's work. 

Thus, it is not surprising that (what is perhaps) Ginsburg's most famous 
opinion should be the one that most fully articulates this understanding. 
The opinion is a sweeping meditation on the meaning of the Fourteenth 
Amendment's equality guarantee, the role of history in constitutional inter
pretation, and the lengthy and ongoing efforts of the American people to 
form a "more perfect Union." As such, it ranks as one of the most important 
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commentaries on Brown, and on the entire strain of equal protection law that 
grew out of Brown, to issue from the Court in decades - even though it never 
once mentions that decision. In fact, the opinion is not even (on its face, at 
least) about race at all. 

I. THE VMI CASE 

Ruth Bader Ginsburg was a very junior justice on the Supreme Court when 
she was assigned to write the majority opinion in United States v. Virginia.Lf At 
issue in the case was the admissions policy of the Virginia Military Institute, 
a highly regarded, public, all-male military academy. By the 1990s, VMI had 
been a single-sex school for more than a century and a half, and those in charge 
of the school wished it to remain that way. Thus, when a female high school 
student seeking admission to the school filed a complaint about its admissions 
policy with a sympathetic Justice Department, VMI found itself in court. 

A large part of VMI's appeal - to a certain breed of teenagers and their 
parents - is its unusually rough and rigorous pedagogical style. To achieve its 
goal of transforming sophomoric youngsters into "citizen-soldiers," the school 
relies on an "'adversative method' modeled on English public schools and 
once characteristic of military instruction."1s Entering students are subjected 
to a "rat line" comparable in intensity to Marine Corps boot camp; for their 
entire first year, they are incessantly tormented and punished by upperclass
men. The goal of this particular brand of pedagogy is to show new cadets 
what they are capable of when pushed to their physical and psychological 
limits, to bind them to "their fellow sufferers,"16 and to forge a unified corps 
of disciplined and highly regimented young men. To this end, VMI has long 
required cadets to wear uniforms, eat together, adhere to the same schedule, 
and live in spartan barracks where surveillance is ubiquitous and privacy 
nonexistent. Relatively few of these "citizen-soldiers" actually go on to join 
the United States military,'7 but many - through some combination of skills 
acquired at VMI and the help of the school's remarkably cohesive and loyal 
alumni network'8 - enter the upper echelons of the state's business and politi
cal communities. 19 

The "rat line" is not a standard element in most teenagers' vision of col
lege life, but VMI's militaristic ethos does appeal to some young men and, as 
it turns out, to some young women as well. In the two years before the Justice 
Department brought suit against VMI, hundreds of teenage girls had inquired 
(but received no reply) about possible admission to the school.20 The Justice 
Department filed its suit on behalf of these women and others like them. It 
argued that some women would want to attend VMI, given the chance, and that 
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some women were capable of meeting all of the school's admissions standards 
save the sex requirement.21 Although the framers of the Fourteenth Amendment 
may not have recognized Virginia's maintenance of an all-male military insti
tute as a violation of equal protection, the Justice Department argued, the state's 
ongoing restriction of this valuable and unusual opportunity to men did not 
comport with contemporary understandings of citizenship and equality.22 

Virginia responded to these claims by arguing that an all-male environment 
was integral to VMI's ability to accomplish its mission - that VMI simply 
would not be VMI if it were forced to admit female cadets.2 3 For a start, the 
state asserted that the incorporation of women would undermine the adver
sative method, which depended on a complete lack of privacy and personal 
space, and demanded a kind of physical closeness that would be inappropriate 
between men and women.24 The school simply could not continue to func
tion as it had been functioning, with great success, for most of the nation's 
history, if it were required to make the sort of accommodations that an influx 
of female cadets would require. Moreover, the state argued, the adversative 
method did not constitute a suitable approach to the education of women, 
most of whom "tend to thrive in a cooperative atmosphere"2 5 rather than one 
that involves being berated on a regular basis. Thus, the state proposed to 
remedy the educational inequality caused by its maintenance of an all-male 
military academy not by permitting women to attend VMI but by creating 
a separate "leadership" program for women at a nearby women's college.26 

Instead of seeking to push female students to their physical and psychological 
breaking point, this program would aim to support and encourage them- and 
it would do so by sparing them almost all of the extreme lifestyle elements 
characteristic of education at VMI. 27 

It seems fair to say that when United States v. Virginia reached the Supreme 
Court in the mid-199os, no justice had thought more deeply about the con
stitutional questions implicated by this set of arguments than Ruth Bader 
Ginsburg. Long before she became a Supreme Court Justice, Ginsburg had 
been a litigator of constitutional sex discrimination cases. She co-founded the 
ACLU Women's Rights Project in the early 1970s with the aim of convincing 
the Court that discrimination on the basis of sex was no less a violation of 
equal protection than discrimination on the basis of race. Her campaign was 
fantastically successful. Within a few years of bringing her first case, Ginsburg 
had persuaded the Court that discrimination-on the basis of sex implicated 
constitutional equality concerns and warranted heightened scrutiny under 
the Fourteenth Amendment. In 1993, when President Clinton nominated 
Ginsburg to the high court, he acknowledged this achievement by referring to 
her as the "Thurgood Marshall of gender equality law."28 



Cary Franklin 

The VMI case provided Ginsburg with her first opportunity to speak about 
sex discrimination as a justice, and on behalf of the Court - and she made 
the most of it. Her opinion in United States v. Virginia answers the question 
at issue, of course: whether the state of Virginia may continue to operate a 
military institute exclusively for men. But the opinion does more than that. It 
explicates, much more fully than the Court had in previous opinions, the "medi
ating principle"29 that guides the application of the Fourteenth Amendment 
in cases involving sex-based state action. In other words, Ginsburg's opinion 
in United States v. Virginia does not simply resolve the contest over VMI's 
admissions policy. It articulates a "guide for decision"Jo- an interpretive prin
ciple the Court has used (and in Ginsburg's view, ought to continue to use) to 
apply the broad generalities of the Constitution, such as "equal protection," to 
actual cases on the ground. 

United States v. Virginia explicitly rejects blindness - in this case, sex
blindness- as the guiding principle in constitutional equality law. In the course 
of her opinion, Ginsburg provides multiple examples of sex classifications that 
are likely consistent with equal protection. She suggests, for instance, that 
a sex-specific recruitment program aimed at achieving "a sufficient 'critical 
mass' to provide female cadets with a positive educational experience"Jl at 
VMI would pass constitutional muster, despite the fact that such a program 
might be construed as treating women differently than men. She suggests, in 
addition, that the admission of women would require VMI to make "accom
modations, primarily in arranging housing assignments and physical training 
programs for female cadets"J2 

- and that such sex-specific accommodations 
would not run afoul of equal protection. Indeed, Ginsburg goes so far as to 
suggest that some single-sex schools (and here she cites a collection of private 
women's colleges) may advance, rather than impede, the pursuit of sex equal
ity and thus satisfy legal requirements regarding the equal treatment of the 
sexes.Jl Yet she strikes down VMI's admissions policy, holding in no uncertain 
terms that this classification violates the Equal Protection Clause. The oper
ative principle here is obviously not sex-blindness, or anti-classification. So 
what is the principle guiding the Court's determination that VMI is constitu
tionally compelled to admit women? 

United States v. Virginia holds that the Fourteenth Amendment permits 
sex-based state action that "dissipate[s]"34 traditional sex stereotypes but disal
lows sex-based state action that reflects or reinforces such stereotypes. Unlike 
the anti-classification principle, this anti-stereotyping principle is contextually 
grounded. To implement this principle, one needs to know something about 
the history of stereotyping and discrimination a group has faced before deter
mining whether a given action by the state has deprived that group of equal 
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protection. To this end - and to a greater extent than any other opinion in 
the canon of constitutional sex discrimination law- United States v. Virginia 
excavates and analyzes the particular forms of discrimination women have 
historically faced in the American legal system. 

Ginsburg's opinion points out that from the time of the founding until1920, 
"women did not count among voters composing 'We the People."'35 Thomas 
Jefferson was merely stating the prevailing wisdom of his day when he observed 
that even if the United States were "a pure democracy," women would still be 
excluded from decision-making councils because propriety demanded that 
they refrain from "mix[ing] promiscuously in the public meetings of men."J6 

Politics was not the only public pursuit from which women were historically 
excluded. Ginsburg notes that women were barred from a wide range of occu
pations, including law, medicine, policing, and bartending.J7 They were also 
systematiLally denied entree to educational institutions that would have pre
pared them for most desirable and remunerative forms of worlc38 Underwriting 
all of these instances of discrimination, Ginsburg observes, was a stereotyped 
conception of women's (and men's) sex and family roles. Historically, sex
based regulation reflected the idea that women were, at best, secondary play
ers in the public sphere, and it reinforced the notion that their proper place 
was in the home, caring for their children and families.J9 

Justice Scalia did not see the point of this lengthy foray into the history of sex 
discrimination. In his dissenting opinion, he accused Justice Ginsburg of gra
tuitously "deprecating the closed-mindedness of our forebears"4o by invoking 
a litany of historical examples of discrimination that had little bearing on the 
constitutionality of VMI's admissions policy. Indeed, Scalia noted that many 
of Ginsburg's historical examples involve "the treatment of women in areas 
that have nothing to do with education."41 But her aim, in invoking all of this 
history, was not to disparage previous generations of Americans but to make a 
point about equal protection: namely, that the past is not entirely past, and that 
history is relevant to the adjudication of contemporary discrimination claims 
under the Fourteenth Amendment. To determine whether a given regulation 
violates equal protection, it is necessary to assess whether it perpetuates a his
tory of discrimination that has deprived the members of a particular group of 
full and equal citizenship. Thus, Ginsburg holds, the problem with VMI's all
male admissions policy is not that it classifies individuals on the basis of their 
sex but that it reflects and reinforces the set of stereotypes that have incited 
and justified discrimination against women for most of American history. The 
exclusion of women from VMI - and the hastily conceived women's "lead
ership" institute that was supposed to make up for it - perpetuate traditional 
stereotyped conceptions of men as soldiers, protectors, and public citizens, and 
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of women as passive, domestic creatures, more suited to caring than combat. 
It does not simply do this in the abstract: it reinforces inequality in practice by 
depriving women of access to a valuable educational opportunity and a career 
pipeline that feeds into positions of influence in the state of Virginia. 

This is what differentiates VMI's all-male admissions policy from the other 
forms of sex-based state action Ginsburg seems to condone in United States v. 

Virginia. VMI's exclusion of women reinforces a long history of exclusion; it 
perpetuates a tradition in which women were denied equal access to the pub
lic sphere and deprived of educational and professional opportunities on the 
basis of stereotypes about their proper maternal and domestic roles. By con
trast, targeted efforts to recruit female cadets and modest sex-specific accom
modations in housing aim to end this history of exclusion. They are designed 
to integrate women into VMI and to help female cadets and the institution 
itself overcome the wall of stereotypes that long barred half the state's popula
tion from reaping the rewards of a VMI education. Ginsburg articulated this 
distinction quite succinctly in her opinion when she wrote that "sex classifica
tions may be used to compensate women for particular economic disabilities 
[they have J suffered, to pro mot[ e] equal employment opportunity, [and] to 
advance full development of the talent and capacities of our Nation's people. 
But such classifications may not be used, as they once were, to create or per
petuate the legal, social, and economic inferiority of women."¥ 

This approach to equal protection reflects a broader conception of the 
meaning and purpose of the Fourteenth Amendment. Ginsburg concludes 
her opinion in VMI by citing the observation of historian Richard Morris that 
"a prime part of the history of our Constitution ... is the story of the extension 
of constitutional rights and protections to people once ignored or excluded."+3 
United States v. Virginia suggests this history ought to serve as a guide for 
applying the Equal Protection Clause to today's constitutional controversies. 
It is likely true that a VMI with female cadets is different from a VMI without 
female cadets. As Ginsburg observes in her opinion, VMI after racial integra
tion was not the same as it was before it integrated.44 But in neither instance, 
she opines, was there reason to believe that a move toward greater inclusion 
"would destroy the institution rather than enhance its capacity to serve the 
'more perfect Union."'+5 

II. VMI AS A MODEL FOR EQUAL PROTECTION 

Justice Scalia dissented vigorously from almost all aspects of Ginsburg's major
ity opinion in United States v. Virginia. His central objection was to the level 
of scrutiny it seemed to apply to sex-based state action. Scalia asserted that 
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the Court had long applied intermediate scrutiny in the context of sex, asking 
whether the discrimination was "substantially related to an important govern
ment objective."46 He argued that the tougher test of strict scrutiny was reserved 
for cases involving race discrimination.47 Yet, the majority opinion in United 
States v. Virginia seemed to collapse this distinction. It seemed to treat sex dis
crimination the same as race discrimination for purposes of equal protection, 
subjecting it to a higher level of scrutiny than Scalia believed was warranted.48 

Justice Scalia may be right that United States v. Virginia does not leave 
much room between the levels of scrutiny that apply in cases involving sex
and race-based state action. The Court repeatedly declares that sex-based state 
action requires an "exceedingly persuasive justification"49; it subjects the state's 
asserted justifications for VMI's all-male admissions policy to a fairly intense 
form of scrutiny. But in accusing the Court of subjecting sex discrimination 
to the same standard of review as race discrimination, Scalia overlooks what is 
almost certainly the bolder move Ginsburg makes in VMI, which is to suggest 
that race discrimination is, or ought to be, evaluated under the same set of 
constitutional principles that apply in the context of sex discrimination. Some 
of the most profound implications of Ginsburg's opinion in VMI concern how 
we ought to understand the constitutional project of equal protection - as 
much in the context of race as in the context of sex. 

To say that VMI has these broader constitutional implications is not to say 
that the opinion does not make important observations about sex in particular. 
One of Ginsburg's most daunting and significant challenges as a litigator in 
the 1970s was to make the history of sex discrimination visible to a Court that 
had not previously demonstrated any familiarity with the subject. It was not 
an easy task. The Court was accustomed, by then, to hearing race discrimina
tion claims, but it had far less experience adjudicating legal controversies that 
implicated sex. It sometimes struggled on the latter front, particularly in cases 
where the analogy to race was weakest, such as those involving pregnancy. In 
1974, for instance, the Court failed to recognize pregnancy discrimination as 
sex discrimination, reasoning that not all women are pregnant: having a child 
is just something some women do.5o 

Ginsburg's opinion in United States v. Virginia seeks to rectify these early 
missteps. It provides an unprecedentedly comprehensive account of the his
tory of women's experiences in the American legal system, making visible 
aspects of that history the Court had previously overlooked. Most striking, in 
this regard, is the opinion's treatment of "supposed 'inherent differences"'5' 
between men and women. "We have come to appreciate" that physical dif
ferences between the sexes "remain cause for celebration,"52 Ginsburg wrote. 
But, she observed, we have also come to appreciate that such differences may 
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not be used, as they once were, "for denigration of the members of either 
sex or for artificial constraints on an individual's opportunity."s3 As Ginsburg 
notes in VMI, the Court does not generally confront the issue of "inherent 
differences" in the context of race, where such "differences" ceased long ago 
to serve as a legitimate justification for race-based state action.54 But women's 
capacity to become pregnant is "enduring,"ss and Ginsburg's opinion in VMI 
makes an important contribution to the Court's understanding of its constitu
tional significance. It suggests not that the state should ignore pregnancy, but 
that it may not regulate pregnancy in ways that reflect or reinforce traditional 
stereotyped conceptions of women's sex and family roles. This is, undoubt
edly, an important clarification of the Court's earlier constitutional reasoning 
regarding physical differences between the sexes.56 

Yet in focusing on the particular - the history of sex discrimination and the 
regulation of"supposed 'inherent differences"' between the sexes- Ginsburg's 
opinion in United States v. Virginia also makes important observations about 
equal protection law more generally. It suggests that judges ought to remain 
cognizant of the aims of the Fourteenth Amendment- to foster social inclusion 
and remedy group-based inequality - when interpreting the Equal Protection 
Clause. The only way to do this, the opinion suggests, is to attend to history, 
and to the particular experiences of different groups in the American legal sys
tem. Armed with such awareness, it becomes possible to determine whether a 
contested form of state action perpetuates or ameliorates the kinds of inequal
ity the Fourteenth Amendment was designed to combat. VMI teaches that, 
sometimes, state action that helps to ameliorate inequality will take the form 
of group-based classifications. Classifications of this kind - though they sort 
people on the basis of a group characteristic - do not violate equal protection: 
they are equal protection. 

Because United States v. Virginia engages in these broader forms of reason
ing about the Fourteenth Amendment, its implications are not confined to 
the context of sex.57 Indeed, in the nearly two decades that have passed since 
VMI, Ginsburg has consistently applied the principles articulated in that case 
to constitutional questions involving race.58 She has, for instance, repeatedly 
voted to uphold race-based educational affirmative action programs- for much 
the same reason she condoned sex-based recruitment programs designed 
to achieve a "critical mass" of female cadets at VMI. Ginsburg observed in 
Grutter and Gratz, the 2003 University of Michigan affirmative action deci
sions, that despite our ostensible commitment to Brown, the American educa
tion system remains plagued by vast race-based disparities.59 Such disparities 
are also present in housing, employment, government contracting, and health 
care; and in all of these contexts, she argued, race-based disparities reflect 
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historical and ongoing discrimination against racial minorities.60 Mfirmative 
action programs, like the ones employed by the University of Michigan, are 
designed to ameliorate these disparities and to distribute opportunities to com
munities that have long been denied them. They also serve, Ginsburg noted, 
to dissipate racial stereotypes - to challenge the "traditional and unexamined 
habits of thought"6' that continue to deprive racial minorities of equal standing 
in American society. "Were our Nation free of the vestiges of rank discrimina
tion long reinforced by law," it might make sense to treat all race-based clas
sifications the same.62 But, she argued, "we are not far distant from an overtly 
discriminatory past, and the effects of centuries of law-sanctioned inequality 
remain painfully evident in our communities and schools."6J In light of these 
historical realities, "consistency"64 in the form of color-blindness impedes, 
rather tl-:tan speeds, the realization of equal protection. 

Ginsburg echoed this point a decade later in her tour de force dissent in 
Shelby County v. Holder,6S a decision that gutted the preclearance requirement 
of the Voting Rights Act.66 As noted earlier, the Court in Shelby County chided 
Congress for failing to recognize that "history did not end in 1965,''67 and that 
Americans today have substantially overcome their taste for discrimination. 
Ginsburg responded to this assessment of the state of racial affairs circa 2013 by 
asserting that "the Court ignores that 'what's past is prologue,'68 and that "those 
who cannot remember the past are condemned to repeat it."69 Certainly, she 
acknowledged, times have changed, and jurisdictions that once blocked most 
racial minorities from voting do not do so today. But instances of blatant race 
discrimination in voting continue to occur, and perhaps even more ominously, 
Ginsburg noted, older forms of discrimination have "evolved into subtler second
generation barriers."7o Sometimes, such barriers can be difficult to recognize as 
such without appreciating the history that gave rise to them - which is why 
Ginsburg called attention to the Court's whitewashing of the nation's long and 
ongoing struggle with race discrimination in the context of voting. Just because 
these second-generation barriers are harder to see does not mean they are any 
easier to overcome - which is why Ginsburg argues that it makes no sense to 
interpret the Fourteenth Amendment as a bar to anti-discrimination measures. 
Race-consciousness in the pursuit of racial equality is not, and has never been, 
she argues in Shelby County, a problem under the Equal Protection Clause. 

III. VMI AND THE PRESERVATION OF A CONSTITUTIONAL 

TRADITION 

Ginsburg has frequently observed that this way of thinking about race
consciousness and equality has broad support around the globe. She notes 
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in the Michigan affirmative action cases, for instance, that the United 
Nations-initiated Conventions on the Elimination of All Forms of Racial 
Discrimination and on the Elimination of All Forms of Discrimination against 
Women explicitly "distinguish between policies of oppression and measures 
designed to accelerate de facto equality."71 But this dividing line between 
group-based classifications that serve to oppress and group-based classifica
tions that serve to rectify injustice is not just part of a contemporary global 
conversation about equality. It has deep roots in our own constitutional tradi
tion. The Court has long treated race as a "suspect category," Ginsburg has 
explained, "'not because [race] is inevitably an impermissible classification, 
but because it is one which usually, to our national shame, has been drawn 
for the purpose of maintaining racial inequality."'72 She has noted that "the 
Court's once lax review of sex classifications demonstrates the need for such 
suspicion."73 But strict scrutiny was not intended, and has not been deployed, 
as an automatic proscription of all group-based classifications. Its purpose is 
not to eliminate classifications as such but "to ferret out classifications in real
ity malign, but masquerading as benign."74 Thus, Ginsburg has argued, the 
recent suggestion by some of her colleagues that strict scrutiny is fatal even for 
classifications designed to ameliorate racial inequality is a new departure with 
little precedent in the history of American equal protection law. 

Ginsburg has an unusually broad and deep understanding of this aspect of 
our constitutional tradition because she has been thinking and writing about 
it for over four decades. When Ginsburg first turned her attention to sex-based 
equal protection law, in 1970, there was very little of itJ5 Given the dearth 
of legal materials on sex discrimination, she and other legal feminists often 
looked to race-based equal protection law as a foundation for their claims.76 

What they found was not a doctrine that barred all racial classifications, but 
one that precluded the state from regulating race in ways that perpetuated the 
secondary status of racial minorities. 

Courts in the late 196os were often quite receptive to race-based state action 
that worked to dismantle traditional racial hierarchies. This was the period in 
which courts and legislatures began genuinely to implement Brown, which 
they typically interpreted as a command to eradicate a "system of segregation 
and its effects."n In 1968, in Green v. New Kent County School Board, the 
Court read Brown as a directive to school districts "to take whatever steps might 
be necessary" to "convert promptly to a system without a 'white' school and a 
'Negro' school, but just schools."78 The Court amplified this point three years 
later in Swann v. Charlotte-Mecklenburg Board of Education,79 which upheld 
a race-based busing plan designed to better integrate the district's schools. 
Swann involved a court-ordered busing plan, and the Court suggested there 
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might be limits on the judiciary's power to order such plans. But regarding 
busing and other race-based integration plans voluntarily adopted by school 
districts, the Court made the following observation: 

School authorities are traditionally charged with broad power to formulate 
and implement educational policy and might well conclude, for example, 
that in order to prepare students to live in a pluralistic society each school 
should have a prescribed ratio of Negro to white students reflecting the pro
portion for the district as a whole. To do this as an educational policy is 
within the broad discretionary powers of school authorities.80 

These decisions made clear that classification was not synonymous with dis
crimination in the context of race; what mattered, for purposes of equal pro
tection law, were the ends to which the classification was directed. 

Education was not the only context in which the Court suggested there was 
a difference between classification and discrimination. The Court made the 
same point, from a different angle, in Griggs v. Duke Power Company. 8' Griggs 
held that facially neutral employment policies that have a disparate impact on 
racial minorities constitute discrimination on the basis of race unless justified 
as a business necessity. Though "fair in form," the Court held, such policies 
are "discriminatory in operation'%; they cement a system of racial exclusion 
inconsistent with modern conceptions of equality. The Court in Griggs was 
interpreting the race provision of Title VII of the 1964 Civil Rights Act. But 
numerous federal appeals courts in the 1970s held that the same rule applied 
in the context of equal protection. 83 These holdings reflected the prevailing 
understanding in this period, which was that the form of the law (whether or 
not it explicitly classified on the basis of race) was less relevant to its constitu
tionality than its effect on the ground. Courts did not treat state action that had 
an integrative effect and worked to counteract race discrimination the same as 
state action that perpetuated segregation and inequality. 

In fact, the Court's willingness to permit racial classifications designed to 
combat traditional forms of racial inequality at one point proved something of 
a problem for Ginsburg. One of her early cases for the ACLU Women's Rights 
Project, Kahn v. Shevin,84 arrived at the Court at the same time as an early race
based affirmative action case, DeFunis v. Odegaard.8> Kahn involved a Florida 
statute that granted widows, but not widowers, a property-tax exemption. 
Ginsburg's concern was that the Court would uphold the affirmative action 
program in DeFunis on the ground that group-based classifications designed 
to combat discrimination were permissible under equal protection- and that 
it would mistakenly place the classification in Kahn in the same category. 86 

Ginsburg worked hard in her brief to try to explain the difference between the 
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two cases, arguing that affirmative action dissipated racial stereotypes, while 
Florida's tax law reinforced stereotypes of men as breadwinners and women 
as their dependents. 87 Her concerns proved prescient, however. The Court 
upheld the statute in Kahn, reasoning that equal protection did not bar all 
sex classifications and that this one seemed to help women, who faced greater 
challenges than men in the job market.88 

Kahn did not end up having great precedential value (nor did DeFunis, 
which the Court declared moot).89 But this episode provides a striking illus
tration of the prevailing conception of group-based classifications in the early 
1970s. For nearly a century after the Fourteenth Amendment was enacted, 
courts routinely upheld race- and sex-based classifications. That changed 
with Brown and the race- and sex-equality cases that followed in its wake. But 
the new rule did not dictate that all group-based classifications were imper
missible; it held such classifications impermissible when they perpetuated a 
history of stereotyping and discrimination. It is only relatively recently that 
an appreciable number of justices have begun to suggest that equal protec
tion makes no distinction "'between a "No Trespassing" sign and a welcome 
mat."'9o Indeed, this strict anti-classificationist view has really only emerged in 
full force during Ginsburg's time on the Court. 

Against this backdrop, United States v. Virginia assumes a heightened con
stitutional significance. Ginsburg's opinion makes an important contribution 
to constitutional sex discrimination law by clarifying how the state may reg
ulate "inherent differences" between men and women: namely, in ways that 
promote equal opportunity and dismantle sex-based hierarchies, but not in 
ways that perpetuate conventional stereotypes about men's and women's sex 
and family roles. But United States v. Virginia is just as important for what it 
preserves as for what it innovates. Ginsburg's opinion powerfully reasserts a 
long-standing conception of equal protection: one that is alert to histories of 
group-based discrimination, sensitive to law's effects on the ground, and tol
erant of state action that seeks to foster equality while disallowing state action 
that perpetuates traditional patterns of injustice. 

It has become commonplace today to divide Supreme Court justices into 
two camps: "originalists" and "living constitutionalists." In some ways, these 
labels are fair enough. Justice Ginsburg is a living constitutionalist, in the sense 
that she believes new generations of Americans may invoke the broad general
ities of the Constitution to combat forms of inequality only dimly perceived by 
their ancestors. But too much emphasis on the progressive or forward-looking 
nature ofliving constitutionalism can obscure the degree to which Ginsburg's 
jurisprudence engages with the past. Her opinions often recount neglected 
stories - histories of discrimination that illuminate important aspects of 
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contemporary questions in equal protection law. But this is not all they do. 
In addition to describing traditions of injustice we are striving to overcome, 
Ginsburg's opinions seek to preserve a constitutional tradition of which we 
might be proud - a tradition that has long recognized that "'the Constitution 
is color conscious to prevent discrimination being perpetuated and to undo 
the effects of past discrimination."'9' This tradition is currently under threat, 
as the Court increasingly subscribes to a "color-blind" constitutionalism that 
makes no distinction between measures designed to oppress and measures 
designed to defeat oppression. Justice Ginsburg has made many contributions 
to American law in the decades she has served on the Court. But the great
est of these may be her preservation, for future generations of Americans, of 
a constitutional tradition that is capable of distinguishing between "actions 
designed to burden groups long denied full citizenship stature"9z and those 
designed to include such groups, on equal terms, in the life of the nation. 
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