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The doctrine of informed consent, introduced by the
courts in 1957,' is but one of many legally imposed
duties to disclose to arise over the last several decades.
In myriad areas of everyday life, including medical de-
cision-making, the law has come to require that a person
or entity with presumptively superior information as to
risks, contents, or consequences take affirmative steps to
disclose that information at the time another individual
is faced with a decision for which it might prove
pertinent.'

Such disclosure requirements underscore the values
of individual liberty and self-determination that are at
the core of our rights-based legal system. Rather than
directly and more paternalistically regulating citizen be-
havior by, for example, simply prohibiting a given risk-
creating activity, the State takes the less intrusive step of
mandating that the individual be provided information
that might affect her behavior. Further implicit in the
various legally mandated disclosure requirements are
several assumptions: that a more informed (if still im-
perfectly informed) decision is better than a less in-
formed one; that the ordinary person cannot reasonably
be expected to have or to be able in a timely manner to
obtain the disclosed information otherwise; and that the
potential benefits of requiring that the ordinary person
be provided this information exceed its costs. In sum,
notwithstanding the fact that acting without perfect in-
formation is intrinsic to the human condition, the law
has taken steps in many contexts to increase the infor-
mation upon which the ordinary individual might act.

Consistent with these values and assumptions, the
rise of the legal doctrine of informed consent brought
with it a shift from physician beneficence to patient au-
tonomy as the guiding value of the doctor-patient rela-
tionship: the patient was to have an increasingly large, if

not the ultimate, say in most treatment decisions.3 But
unless her doctor provided her pertinent medical infor-
mation prior to her decision, the patient's explicitly
"chosen" or "consented to" treatment forms could not
automatically be assumed to be what she "really"
wanted, could not be considered the result of a truly
autonomous decision.

One of the most common contexts in which we thus
far have not required disclosure of information to the
ordinary individual by the party presumed to possess
superior knowledge is the legal formalizing of a decision
to marry. Why, as a matter of law, do we not impose
similar requirements of disclosure and consent in the
marital and medical decision-making contexts?

This Festschrift in honor of Jay Katz seems an espe-
cially appropriate occasion to pose this question, which
makes a first attempt to unite two areas that have long
independently interested him: informed consent and
family law. And, heeding Jay's eloquent reminders that
silent certainty is seldom as valuable as meaningful con-
versation and the acknowledgment of uncertainty, 4 my
intent in the next few pages is simply to present some
tentative thoughts in what I hope will prove to be a
larger dialogue.

Disclosure and Formalizing the Decision
to Marry
Although there is little about the present legal proce-
dures for getting married that would cause one to think
that a contract is being entered into, the law has long
explicitly characterized marriage as a legal "contract"
among husband, wife, and the State. 5 Most terms of the
marriage contract, however, unlike, for example, the
terms of a commercial contract, are not negotiated by
the parties, nor are they set out in a single document.
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Rather, they pre-exist as scattered state statutes and ju-
dicial decisions of general applicability. The great ma-
jority of these laws, such as those governing financial
support and property rights both during marriage and
upon its dissolution, delineate the legal obligations and
duties of each spouse toward the other. A second,
smaller group of laws, including those governing spou-
sal testimonial privileges and certain crimes such as
spousal rape, more directly affect the relationship be-
tween the State and one or both of the spouses.

When one marries, one agrees to be bound by the
various laws that constitute the implied terms of the
marriage contract. Although at the time one applies for
a marriage license, the state necessarily possesses the
most complete possible "knowledge" of the legal terms
of the marriage contract, it generally does not take any
affirmative action to disclose even a portion of that in-
formation to the parties requesting to be married.6 Nor
does the State require the spouses-to-be to provide evi-
dence that they know what the terms are of the contract
into which they are about to enter.

Why is the law so willing to accept, without any
disclosure of pertinent information by the more knowl-
edgeable to the less knowledgeable party, the explicit
preference of the couple applying for a marriage license
when it has so much difficulty thus accepting the stated
preference of the patient in the medical decision-making
context? Several possibilities merit attention.

A Lawyer's Knowledge of the Law but a
Layman's Knowledge of Medicine?

First, the law might impose a duty to disclose in the
medical, but not the marital, decision-making context
because of different assumptions as to what the average
individual knows of medicine and the law. In the med-
ical decision-making context, the disclosure requirement
implies that the ordinary person is presumed to have an
insufficient knowledge of the medical information per-
tinent to her condition and treatment alternatives. In the
context of the decision to marry, however, the law may
assume that the ordinary individual of normal mental
capacity has, at the time she applies for a marriage li-
cense, an appropriate and adequate knowledge of the
laws that comprise the terms of the marriage contract. If
this latter assumption is empirically supported, there
would appear to be little reason for the State to under-
take the burden of systematically disclosing to spouses-
to-be information that they likely already possess.

Although there are no published studies of the ordi-
nary person's knowledge at the time of first marriage of
the terms of the marriage contract, there seems little
reason to believe that the public would demonstrate
substantially greater understanding of this area of the
law than of the other "everyday life" areas for which

published studies exist. Scarcely any state at present
takes any affirmative action, beyond the usual publica-
tion of statutes and court decisions, to inform persons
about to be married of the laws governing the economic
and other consequences of their decision. 7 Nor does any
state require the parties to show that they understand
the economic terms of the marriage contract before per-
mitting them to enter into it.

The few published empirical studies indicate that the
ordinary person knows little of the law that governs her
personal interactions. 8 To cite a typical set of findings:
In a 1973 mail survey, 6oo Michigan residents were
asked 22 true-false questions, primarily about criminal
and consumer law. The mean overall score was 15 of 22

correct (68 percent), with the mean number of correct
answers in the consumer law section being only a frac-
tion better than chance (53 percent). 9

Taken as a whole, the sparse empirical data in this
area suggest that the ordinary person does not have
much knowledge of the law likely to be pertinent in
everyday life. And the current absence of any special
efforts by the State to convey information about the
laws governing the economic and other consequences of
marriage makes it improbable that a study of public
knowledge of the terms of the marriage contract would
yield substantially different results.

But perhaps the ordinary person considers marriage
a sufficiently momentous life choice that she is more
likely than in the case of other everyday-life legal trans-
actions to consult an attorney for pertinent legal infor-
mation. What empirical evidence do we have?

Notwithstanding the poor knowledge of the law that
the ordinary American appears to possess, few ever con-
sult an attorney on a personal, nonbusiness matter. The
largest study in this area, a nationwide 1974 American
Bar Association survey of more than 2,000 adults,
found that 36 percent had never consulted an attorney
on a personal matter, and another 28 percent had done
so only once.'" The ABA survey further revealed that
the most common uses of attorneys by the public for
nonbusiness matters were for real estate transactions
and the settling of estates." Divorces and other matri-
monial disputes were third, but attorneys were con-
sulted on matrimonial matters only when divorce was
imminent or had already occurred.' There is no evi-
dence that any substantial number of persons consults
an attorney shortly prior to marriage in order to obtain
information as to the terms of the marriage contract.13

(Indeed, this pattern of usage is consistent with the an-
ecdotal evidence that there are many "divorce lawyers,"
but one hears of rather fewer "marriage lawyers.")

The Quality of Consent
Given the likelihood that the ordinary individual mar-
ries with scarcely any knowledge of the terms of the
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contract into which she is entering, we might safely as-
sume that the law's failure to require disclosure in this
context is not due to a belief that such a requirement
would merely burden the State with providing the
spouses-to-be information that they already have. Per-
haps, unlike in the context of medical decision-making,
the law simply does not care about the level of infor-
mation that underlies the ordinary person's consent to
the marriage contract. That is, the law may be relatively
unconcerned with the quality of the consent to the mar-
riage contract given by the spouses-to-be.

In fact, however, the marital statutes of virtually ev-
ery state have long explicitly embodied the concern that
a marriage be entered into intentionally and with an
understanding of its seriousness and consequences.
Thus, a marriage is usually considered legally voidable
or void if either of the spouses at the time of marriage is
below the "age of consent,"' 4 under duress, 15

intoxicated,' 6 under the influence of drugs,1 7 insane,'"
an "imbecile" or "idiot,"' 9 or otherwise mentally
deficient."0 In some states it is unlawful for the clerk
even to issue a marriage license if either of the parties
appears at the time to be "incapable" of consenting.'

The existing law, in short, attempts to ensure that
the parties to the marriage contract have the capacity to
understand the terms of that agreement. Yet it takes no
steps whatsoever to ensure that the parties have a gen-
uine opportunity to understand those terms at the time
the agreement is entered into. Why has scarcely any
state taken the next logical step and assumed the burden
of disclosing information regarding the terms of the
marriage contract to persons about to be married?

Fair Notice and the Rule of Law

Perhaps the reason for the law's different treatment of
disclosure in the marital and medical decision-making
contexts is the nature of the information to be transmit-
ted. Somewhat paradoxically, the law may in general be
far more eager to require the disclosure of non-legal
information, such as the expected risks and benefits of
various medical treatments, than to require the disclo-
sure of information about the law itself. Indeed, at
present, the Miranda warning2" stands nearly alone as
an instance of legally mandated disclosure of informa-
tion about the law to the ordinary person through a
means other than the regular publication of statutes and
judicial decisions. Why?

From disparate roots in Aristotle and Montes-
quieu, 23 our modern ideal of the rule of law has grown
to embody a cluster of interrelated values attentive both
to those who rule and to the governed: regularity, pre-
dictability, neutrality, accountability, and evenhanded-
ness in the administration of justice-all of which are

intended and expected to enhance the freedom, security,
autonomy, and dignity of the citizen. Friedrich Hayek
has provided the classic statement of our 20th-century
conception of the rule:

[S]tripped of all its technicalities[, the rule of law]
means that government in all its actions is bound
by rules fixed and announced beforehand-rules
which make it possible to foresee with fair cer-
tainty how the authority will use its coercive pow-
ers in given circumstances and to plan one's indi-
vidual affairs on the basis of this knowledge. 4

Thus, it is fundamental to a rule of law that persons
be able to know before acting what the legal character
and consequences of their acts are and, therefore, that
they be able to predict with reasonable certainty the
outcome of any subsequent adjudication regarding their
acts. Implicit in this entitlement is the notion that a
major purpose of law is to guide and channel behavior
and that the law therefore should consist of publicly
accessible, comprehensible, and determinate rules for
acting. The state, in sum, is to provide the citizen fair
notice of the laws.

But what constitutes fair notice? Bentham believed
that the only fair notice was actual notice. And he there-
fore proposed that the State should provide the citizenry
a "universal code"' 5 that would give some coherence to
the "continually increasing and ever shapeless mass of
law [that] is ... shot down [like garbage] upon the
heads of the people."' 6 It was Bentham's further hope
that this universal code would become "the chief book"
and "one of the first objects of instruction in all
schools."217 His less ambitious proposals for ensuring
public knowledge of the laws included making the read-
ing of the code a regular part of all church services,2 8

posting in certain public places (such as theaters, mar-
kets, and highways) the laws affecting those places, 29

and requiring that all contracts "be written upon
stamped paper, which should bear upon its margin a
notice of the laws concerning the transaction to which it
referred." 3°

Despite our professed ideal of a rule of law and our
belief that fair notice is "the first essential of due process
of law," 31 we have always considered Bentham some-
thing of an extremist and have long been satisfied with
the State providing the public formal, rather than actual,
notice of the law.32 For us, regular publication of stat-
utes and judicial decisions has almost always constituted
fair notice, no matter how inaccessible (in every sense)
those government documents might in fact be to the
average individual. Notwithstanding the fact that med-
ical journals are as readily available to the public as
statutes and judicial decisions-and perhaps as compre-
hensible-the law has never considered the mere publi-
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cation of those journals to be an adequate substitute for
actual physician disclosure to the individual patient.
And we are left with the seeming paradox of the law
having come to mandate higher standards of disclosure
and consent in the typical medical decision-making con-
text than in the context of most essentially legal deci-
sions made by ordinary persons, such as the decision to
marry.

One explanation of this paradox worth further con-
sideration might, then, be the following. Were the State
to assume the burden of providing information about
the terms of the marriage contract to applicants for a
marriage license, it would be acknowledging that formal
notice of the law, without more, is not always fair no-
tice. And, having started down this slippery slope, we
might ultimately be forced to confront the fact either
that Bentham had it right, or that our commitment to
fair notice and the rule of law may be more rhetorical
than real.
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