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U.S. Supreme Court: “Freedom from imprisonment—from government custody, 

detention, or other forms of physical restraint—lies at the heart of the liberty 

that [the Due Process] Clause protects.” 1 

Border Czar Thomas Homan: “The target number’s arresting as many people 

as we can possibly arrest … [t]his operation isn’t going to stop. We’ve got four 

years to continue this operation.” 2 
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INTRODUCTION 

A quiet but dramatic expansion of the government’s civil immigration de- 

tention power has taken place in recent years. The stealthy change in detention 

has taken place through broad agency interpretations of dicta in the Supreme 

Court’s Jennings v. Rodriguez decision relating to immigration detention au- 

thority.3 

Specifically, the Attorney General’s 2019 decision in Matter of M-S- swept 

additional migrants into a legal category of mandatory detention that allows for 

presumptive and non-reviewable deprivation of liberty.4 The result is wide- 

spread loss of freedom without any established justification. The new detention 

authority has had direct negative impacts for asylum seekers at the border and 

now is expanding to affect many other migrants as well.5 This detention land- 

scape has provided a permissive backdrop for the second Trump administration 

to engage in mass detention of migrants. 

The expanded immigration detention authority has normalized widespread 

immigration detention without review. Taking advantage of that reality, the 

current Trump administration has undertaken an effort to push existing bounda- 

ries of immigration detention even further.6 In fact, the administration’s deten- 

tion buildup is well underway through new administrative interpretations of the 
 

 

3 Jennings v. Rodriguez, 583 U.S. 281, 286 (2018). 
4 Matter of M-S-, 27 I. & N. Dec. 509, 515–16 (A.G. 2019). 
5 I use the term “migrant” to describe the overarching category of people on the move inter- 
nationally, and I use the term “asylum seeker” or “asylee” to describe a subset of migrants 
who are seeking or have obtained asylum under U.S. law on the grounds that they meet the 
“refugee” definition. See 8 U.S.C. § 1158. Some make a sharp distinction between “mi- 
grants,” usually seen as making a voluntary decision to move, and “refugees,” but this dis- 
tinction is beginning to erode with the understanding that motivations for migration are 
complex. See T. Alexander Aleinikoff, Can Refugee Scholars Hold the Line? Why the Theo- 
retical Line that Separates Forced Migrants from Other Persons on the Move May Not Be 
Sustainable, PUB. SEMINAR (June 21, 2021), https://publicseminar.org/essays/can-refugee- 
scholars-hold-the-line [https://perma.cc/M9T6-T6VW] (discussing why, in recent years, the 
line between migrants and refugees has been difficult to make out); David A. Martin, Re- 
forming Asylum Adjudication: On Navigating the Coast of Bohemia, 138 U. PA. L. REV 

1247, 1275 (1990) (discussing the difference between the terms refugee and migrant). 
6 Securing Our Borders, Exec. Order No. 14165, 90 Fed. Reg. 8647 (Jan. 20, 2025). 
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law that seek to strip any ability to challenge detention for most migrants.7 The 

mass detention efforts also include arresting asylum seekers as they attend their 

Immigration Court hearings and immigration check-in appointments, sending 

migrants to Guantanamo Bay, holding entire families in custody, and utilizing 

military bases as detention camps.8 This Article highlights the dangers of ex- 

pansive and expanding detention authority and urges a return to fundamental 

liberty principles in the immigration detention context. 

Immigration detention has frequently drawn the attention of scholars. Ini- 

tially, scholarship focused on mandatory detention of those with criminal rec- 

ords.9 Eventually, scholars turned their attention to non-mandatory detention 

issues, critiquing flawed custody determination procedures that lead to high 

levels of detention even where release is theoretically available.10 However, 
 

7 Matter of Q. Li, 29 I. & N. Dec. 66, 69 (B.I.A. 2025); Matter of Yajure Hurtado, 29 I. & 
N. Dec. 216 (B.I.A. 2025). 
8 David Martin Davies, San Antonio Community Reacts to ICE Arrests at Immigration 
Court, TEX. PUB. RADIO (June 2, 2025, at 17:26 CDT), https://www.tpr.org/border-immigra 
tion/2025-06-02/san-antonio-community-reacts-to-ice-arrests-at-immigration-court [https://p 
erma.cc/3ZQJ-28QQ] (reporting on arrests of migrants who had attended appointments in 
their ongoing immigration proceedings for months or years before facing detention upon 
leaving an Immigration Court hearing); Camilo Montoya-Galvez, Trump Revives Practice of 
Detaining Migrant Families with Children, CBS NEWS (Mar. 7, 2025, at 18:12 EST), 
https://www.cbsnews.com/news/trump-revives-practice-of-detaining-migrant-families-with- 
children [https://perma.cc/5MYE-T5X5] (describing return to family detention); C. Todd 
Lopez, First Flight of Illegal Aliens Arrives at Guantanamo, U.S. DEP’T OF DEF. (Feb. 5, 
2025), https://www.defense.gov/News/News-Stories/Article/Article/4055497/first-flight-of- 
illegal-aliens-arrives-at-guantanamo [https://perma.cc/X6V7-HU4D] (describing detention 
of migrants at Guantanamo military base); Joel Rose & Tom Bowman, DHS Memo Lays Out 
Plans to Detain Migrants at Fort Bliss and Other U.S. Bases, NAT’L PUB. RADIO (Feb. 24, 
2025, at 14:28 ET), https://www.npr.org/2025/02/24/nx-s1-5307156/immigration-dhs-mem 
o-trump-migrant-detention-military-bases [https://perma.cc/584Q-67FK] (describing use of 
military bases to detain migrants). 
9 8 U.S.C. § 1226(c) (mandatory detention for migrants with certain criminal convictions); 
Demore v. Kim, 538 U.S. 510, 522–23, 531 (2003) (considering a challenge to the constitu- 
tionality of 8 U.S.C. § 1226(c) and concluding that mandatory detention for migrants with 
certain criminal convictions is constitutional); see Farrin R. Anello, Due Process and Tem- 
poral Limits on Mandatory Immigration Detention, 65 HASTINGS L.J. 363, 364, 366–67, 
390–403 (2014) (describing caselaw on mandatory detention and urging limits on such de- 
tention); Geoffrey Heeren, Pulling Teeth: The State of Mandatory Immigration Detention, 45 
HARV. C.R.-C.L. L. REV. 601, 610–11, 631–33 (2010) (describing mandatory detention on 
criminal grounds and proposing reforms); David Cole, In Aid of Removal: Due Process Lim- 
its on Immigration Detention, 51 EMORY L.J. 1003, 1020–21 (2002) (analyzing the constitu- 
tionality of mandatory detention); Stephen H. Legomsky, The Detention of Aliens: Theories, 
Rules, and Discretion, 30 U. MIA. INTER-AM. L. REV. 531, 533, 538–39 (1999) (balancing the 
justifications for mandatory detention against the costs). 
10 8 U.S.C. § 1226(a) (non-mandatory detention for migrants in ongoing removal proceed- 
ings); Jennings v. Rodriguez, 583 U.S. 281, 285–86 (2018) (addressing the contours of the 
right to review of detention for those migrants in non-mandatory detention); see Mary 
Holper, Discretionary Immigration Detention, 74 DUKE L.J. 961, 969–82 (2025) (identifying 
problems with immigration judge custody determinations); Stacy L. Brustin, A Civil Shame: 
The Failure to Protect Due Process in Discretionary Immigration Bond Hearings, 88 
BROOK. L. REV. 163, 165–69 (2022) (identifying problems with immigration custody deter- 

http://www.tpr.org/border-immigra
http://www.cbsnews.com/news/trump-revives-practice-of-detaining-migrant-families-with-
http://www.defense.gov/News/News-Stories/Article/Article/4055497/first-flight-of-
http://www.npr.org/2025/02/24/nx-s1-5307156/immigration-dhs-mem
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scholars have not yet confronted recent growth in the government’s authority to 

detain and hold people in detention in the immigration context. As such, they 

have also not explored the consequences that will follow under an administra- 

tion committed to deploying detention as broadly as possible. 

This Article begins by considering how the U.S. immigration detention 

system took an expansive turn in recent years. It then lays out the reasons why 

the largely unnoticed shift in immigration detention presents serious concerns. 

The immediate impact is significant: tens-of-thousands of asylum seekers each 

year are deprived of recourse to challenge their detention.11 The extension of 

unreviewable detention authority particularly impacts migrants at the U.S. 

southern border, and this has been the largest group in detention in recent 

years.12 The consequences are even greater than this direct impact, though.13 
 

 

minations and recommending reforms); Mary Holper, Taking Liberty Decisions Away from 
“Imitation” Judges, 80 MD. L. REV. 1076, 1089–90, 1118–22 (2021) [hereinafter Holper, 
Liberty Decisions] (highlighting flaws in the detention determination process in non- 
mandatory detention cases and urging federal court review of custody in each case); Robert 
Koulish & Katherine Evans, Injustice and the Disappearance of Discretionary Detention 
Under Trump: Detaining Low Risk Immigrants Without Bond 5–9 (ILCSS, Working Paper 
No. 5, 2020), https://ilcss.umd.edu/files/disappearance-of-discretionary-detention.pdf [https: 
//perma.cc/3CBJ-6UUT] (empirical study of a risk assessment tool used by ICE to determine 
custody and documenting a lack of individualized determination and widespread detention of 
migrants not subject to mandatory detention); Denise Gilman, To Loose the Bonds: The De- 
ceptive Promise of Freedom from Pretrial Immigration Detention, 92 IND. L.J. 157, 175–95 
(2016) (noting that the immigration custody determination process in non-mandatory deten- 
tion cases operates on a presumption of detention and does not provide adequate liberty 
safeguards). 
11 See infra notes 122–38 and accompanying text. This number represents the asylum seek- 
ers who previously would have had the right to Immigration Court review of their detention 
but now have been made subject to categorical detention without such review. 
12 FY 2024 Detention Statistics and FY 2023 Detention Statistics, U.S. IMMIGR. & CUSTOMS 

ENF’T, https://www.ice.gov/detain/detention-management [https://perma.cc/FX6Y-LD2V] 
(last visited Nov. 16, 2025) (listing apprehension by Customs and Border Protection as con- 
stituting the highest number of apprehensions leading to immigration detention in FY 2023 
and 2024). This pattern is changing with a higher proportion of migrants entering immigra- 
tion detention after arrests in the interior of the United States since January 2025, as a result 
of strict border policies that have led to the exclusion of individuals at the border who previ- 
ously might have been held in detention. See FY 2025 Detention Statistics, U.S. IMMIGR. AND 

CUSTOMS ENF’T., https://www.ice.gov/detain/detention-management [https://perma.cc/97CY 
-BS9S] (last visited Nov. 16, 2025) (showing fewer apprehensions by Customs and Border 
Protection leading to immigration detention than apprehensions by ICE leading to immigra- 
tion detention beginning in February 2025); Class Action Complaint at 5, Al Otro Lado, Inc. 
v. Trump, 25-CV-1501 (S.D. Cal. June 11, 2025), https://cgrs.uclawsf.edu/legal-document 
/complaint-8 [https://perma.cc/78CP-BU63] (litigation challenging shutdown of southern 
border to asylum seekers pursuant to EO); Securing Our Borders, Exec. Order No. 14165, 90 
Fed. Reg. 8647 (Jan. 20, 2025); Proclamation No. 10888, 90 Fed. Reg. 8333 (Jan. 20, 2025). 
Despite this change, the new detention authority still has a significant impact on migrants 
who arrived through the border in the past or may do so in the future. The detention authority 
combines with other restrictive border measures to create particularly harsh impacts for mi- 
grants entering the United States through the border, including asylum seekers. 

http://www.ice.gov/detain/detention-management
http://www.ice.gov/detain/detention-management
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The legal interpretations that expand mandatory detention provide a foundation 

for further enlargement of detention power. The Trump administration has un- 

dertaken just such an expansion of authority. A highly problematic reshaping of 

civil detention is taking place, undermining the fundamental right to liberty. 

Finally, this Article suggests approaches for addressing and counteracting 

the expansion of immigration detention power. It insists that reinterpretation of 

the statutory framework and the imposition of constitutional limits on detention 

are necessary to restore liberty as a central principle. 

 

I. THE TRAJECTORY OF IMMIGRATION DETENTION 

Widescale immigration detention is a feature of the U.S. immigration sys- 

tem. The United States detains around 400,000 noncitizens each year, with the 

number dipping below 200,000 only briefly during the COVID-19 pandemic.14 

Detention is often lengthy as well. At any given moment, thousands of migrants 

in detention have been there for more than six months.15 

This detention occurs within a complex legal framework that has changed 

over time. The trajectory has been one of immigration detention growth over 

decades, both in terms of size of the detention system and in terms of legal au- 

thority to detain. The latest expansion of authority is thus layered over an al- 

ready-extensive detention system. Notably, the expansion of detention power 

has involved the development of a complicated weave of statutes and statutory 

interpretations that makes it difficult to discern the changes taking place. 

 

 

 

13 See Matter of Yajure Hurtado, 29 I. & N. Dec. 216 (B.I.A. 2025) (interpreting the statute 
to require detention without review for migrants who crossed the border initially, even many 
years ago). 
14 See FY 2024 Detention Statistics & FY 2023 Detention Statistics, supra note 12; FY 2022 
Detention Statistics, U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov/detain/detention- 
management [https://perma.cc/HQ5C-RZZA] (last visited Nov. 16, 2025); FY 2021 Deten- 
tion Statistics, U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov/detain/detention-manag 
ement [https://perma.cc/PR6E-QB4T] (last visited Nov. 16, 2025); FY 2020 Detention Sta- 
tistics, U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov/detain/detention-management 
[https://perma.cc/89NP-4SH6] (last visited Nov. 16, 2025); FY 2019 Detention Statistics, 
U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov/detain/detention-management [https:// 
perma.cc/QL8G-EUQ6] (last visited Nov. 16, 2025). For fiscal years 2020 and 2021, the 
number of individuals detained by ICE was under 200,000. For fiscal year 2019, the number 
of individuals detained was over 500,000; for fiscal years 2022 through 2024, ICE calculates 
the average annual number of individuals detained as 285,000. However, the Government 
Accountability Office estimates that the number of individuals detained each year between 
2019 and 2022 is actually higher than reported by ICE. For example, the agency calculates 
that ICE undercounted detention in fiscal year 2022 by more than 130,000 detained mi- 
grants. See U.S. GOV’T ACCOUNTABILITY OFF., GAO-24-106233, IMMIGRATION ENFORCE- 
MENT: ARRESTS, REMOVALS, AND DETENTIONS VARIED OVER TIME AND ICE SHOULD STRENG- 
THEN DATA REPORTING 21 (2024). 
15 See FY 2024 Detention Statistics & FY 2023 Detention Statistics, supra note 12. 

http://www.ice.gov/detain/detention-
http://www.ice.gov/detain/detention-manag
http://www.ice.gov/detain/detention-management
http://www.ice.gov/detain/detention-management
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A. The Immigration Detention Framework 

The immigration detention framework is rarely described holistically in ac- 

ademic literature; most research only takes up particular elements. However, to 

appreciate the expansion of the government’s immigration detention power, it 

is necessary to briefly lay out the constitutional, statutory, and regulatory norms 

that order and govern detention. 

 

1. The Underlying Constitutional Norms and Statutory Structure 

Critically, as a constitutional matter, immigration detention implicates sig- 

nificant liberty interests under the Due Process Clause.16 Immigration detention 

is categorized as civil detention because it is not pursuant to a criminal convic- 

tion or with the due process protections that accompany trial and punishment 

under criminal laws.17 As such, it must not be punitive.18 As with civil deten- 

tion in other contexts, including pre-trial criminal detention, the Due Process 

Clause requires special justification for a deprivation of liberty and robust pro- 

cedural protections to ensure that the justification is sufficient.19 Generally, de- 

tention is only constitutionally permissible if necessary in an individual case to 

support the immigration proceedings by: 1) ensuring that migrants appear for 

their immigration proceedings and, if deportation is ordered, for physical re- 

moval; or 2) preventing danger to the community that a migrant might present 

during immigration proceedings.20 

 

16 U.S. CONST. amend. V; Zadvydas v. Davis, 533 U.S. 678, 690–92 (2001) (applying the 
Due Process Clause in the immigration detention context). 
17 See Zadvydas, 533 U.S. at 690 (affirming the civil nature of immigration detention). 
Many scholars have noted that immigration detention functions more as punitive criminal 
detention both in conception and in practice. See, e.g., CÉSAR CUAUHTÉMOC GARCÍA 

HERNÁNDEZ, MIGRATING TO PRISON: AMERICA’S OBSESSION WITH LOCKING UP IMMIGRANTS 

38, 46 (2019); Emily Ryo, Detention as Deterrence, 71 STAN. L. REV. ONLINE 237, 238–39 
(2019) (documenting government goals of using detention as deterrence despite court find- 
ings that deterrence justifications are inconsistent with civil detention); Emily Van Fossen, 
The Punitive Nature of Immigration Detention, NISKANEN CTR. (Aug. 2, 2022), https://www. 
niskanencenter.org/the-punitive-nature-of-immigrant-detention [https://perma.cc/TJ9E-635 
N]. This Article raises new concerns about the punitive nature of detention. Nonetheless, the 
legal framework remains one of civil detention, with important implications for circumscrib- 
ing detention. 
18 Zadvydas, 533 U.S. at 690–92. 
19 Id. (noting that deprivation of liberty requires “special justification,” usually to address 
flight risk or danger to the community); Demore v. Kim, 538 U.S. 510, 532 (2003) (Kenne- 
dy, J., concurring) (“individualized determination as to [] risk of flight and dangerousness” 
would be necessary for prolonged detention); United States v. Salerno, 481 U.S. 739, 755 
(1987) (upholding pre-trial detention in the criminal context only where there are robust pro- 
cedural protections and a requirement of adequate justification for detention based on flight 
risk or danger to the community). 
20 Zadvydas, 533 U.S. at 690–92; Demore, 538 U.S. at 532 (Kennedy, J., concurring); Jen- 
nings v. Rodriguez, 583 U.S. 281, 286 (2018); 8 C.F.R. § 1236.1(c)(8); Matter of Guerra, 24 
I. & N. Dec. 37, 38 (B.I.A. 2006). Similarly, in the pre-trial criminal detention setting, re- 
lease should be presumptive after an arrest unless special justifications for detention based 

http://www/
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In line with this constitutional backdrop, the statutory framework for deten- 

tion decisions traditionally included two procedural layers, at least for those in 

ongoing proceedings to determine their deportation or their ability to remain in 

the United States. These steps included: 1) an initial custody determination by 

immigration enforcement officials (previously agents of the Immigration and 

Naturalization Service and now officers with Immigration and Customs En- 

forcement (ICE)); and then 2) a custody redetermination process before the 

Immigration Courts within the Department of Justice, often called a “bond 

hearing,” which was subject to review in turn by the immigration appellate 

body known as the Board of Immigration Appeals (BIA).21 At both stages, im- 

migration detention was generally permitted only upon a determination that the 

migrant in question presented a flight risk, in that he might evade the immigra- 

tion proceedings, or presented a danger to the community if released during the 

immigration proceedings.22 

However, over time, changes to the detention statutes and their interpreta- 

tions have moved away from that two-step default process for certain catego- 

ries of migrants detained in connection with immigration proceedings, eliminat- 

ing the possibility of review for certain groups. The terminology often 

describes migrants in these categories as not “bond eligible” or subject to 

“mandatory detention.”23 For purposes of this Article, the term “mandatory de- 

tention” will be used.24 

 

on flight risk or danger are found to exist pursuant to a procedure with robust protections. 
See Salerno, 481 U.S. at 750–55; CRIMINAL JUSTICE STANDARDS 10-5.1 (ABA). 
21 See, e.g., Guerra, 24 I. & N. Dec. at 38; Matter of Patel, 15 I. & N. Dec. 666, 667 (B.I.A. 
1976) (BIA reviewing custody and bond decision of the Immigration Court which in turn 
modified the bond decision of the immigration authorities); IMMIGRATION COURT PRACTICE 

MANUAL, U.S. DEP’T JUST. §§ 9.3(a), (f), https://www.justice.gov/eoir/reference-materials/i 
c/chapter-9/3 [https://perma.cc/KJ6Z-8F3G] (last visited Oct. 9, 2025) (describing review by 
the Immigration Court of initial bond and custody decisions made by the Department of 
Homeland Security (DHS) and describing the possibility of appeal to the BIA). 
22 See Patel, 15 I. & N. Dec. at 666 (a migrant “generally is not and should not be detained 
or required to post bond except on a finding that he is a threat to the national security . . . or 
that he is a poor bail risk”); Matter of Adeniji, 22 I. & N. Dec. 1102, 1112 (B.I.A. 1999) (for 
non-mandatory detention cases, requiring that the Immigration Court consider whether the 
migrant is “likely to abscond,” or is a “a threat to the national security,” or is a “threat to the 
community” in reviewing custody). 
23 See, e.g., IMMIGRATION COURT PRACTICE MANUAL, supra note 21, § 9.3(e) (describing 
Immigration Court determinations as to whether a migrant is “eligible for bond” in bond 
hearings before moving on to analyze flight risk or danger); ACACIA CENTER FOR JUSTICE, 
STEPS FOR APPLYING FOR BOND (2024) https://acaciajustice.org/wp-content/uploads/20 
24/09/PIRC_Steps-for-Applying-for-Bond_English.pdf [https://perma.cc/E3TF-AX6Y] (not- 
ing that certain migrants are “not eligible for bond”); Matter of Q. Li, 29 I. & N. Dec. 66, 69 
(B.I.A. 2025) (describing migrants arriving through the border as subject to “mandatory de- 
tention”); NAT’L IMMIGR. PROJECT, A GUIDE TO OBTAINING RELEASE FROM IMMIGRATION 

DETENTION 11 (2024) https://nipnlg.org/sites/default/files/2024-05/2024_Gui de-Obtaining- 
Release-Imm-Detention.pdf [https://perma.cc/6WVY-VXYZ] (describing the applicability 
of “mandatory detention” to certain categories of migrants); MIA. L. IMMIGR. CLINIC, 
MANDATORY DETENTION, BOND, AND PAROLE, https://www.law.miami.edu/_assets/pdf/ im- 
migration-clinic/8_mandatory_detention.pdf [https://perma.cc/TPF3-2NTN] (describing mi- 

http://www.justice.gov/eoir/reference-materials/i
http://www.law.miami.edu/_assets/pdf/
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It is important to underscore, though, that this terminology does not accu- 

rately describe the actual effects on migrants caused by classification as subject 

to mandatory detention. ICE has the authority to release such individuals,25 so 

they are not actually held in custody mandatorily. Instead, there are other sig- 

nificant limitations on liberty that follow from the designation of a particular 

category of migrants as subject to mandatory detention. 

First, on the front end, migrants within the categories of persons deemed 

subject to mandatory detention may be detained automatically without any in- 

dividualized inquiry into the need for the deprivation of liberty. They are thus 

subject to categorical detention, meaning that they are detained merely as a 

function of having certain characteristics, such as criminal history or status as 

an asylum seeker at the border.26 Second, if ICE decides not to release a mi- 

grant in the mandatory detention category, that non-citizen cannot secure re- 

view of the detention decision by the Immigration Courts or any other authori- 

ty.27 Similarly, there is no review of any condition imposed by ICE on release, 

such as a requirement of a monetary bond or electronic monitoring.28 

 

grants arriving at the border as ineligible for bond and migrants with certain criminal back- 
grounds as subject to mandatory detention). 
24 The mandatory detention terminology is imperfect. However, the reference to bond eligi- 
bility is even more confusing and problematic. Individuals not subject to mandatory deten- 
tion may be released without payment of any money bond. See, e.g., Rivera v. Holder, 307 
F.R.D. 539, 553 (W.D. Wash. 2015) (holding that immigration judges may grant “condition- 
al parole,” or release on recognizance, in non-mandatory detention cases without assessing a 
bond); Matter of Cabrera-Fernandez, 28 I. & N. Dec. 747, 749 (B.I.A. 2023) (noting that mi- 
grants were released on “their own recognizance” under the general statute applicable out- 
side of mandatory detention cases). At the same time, individuals in mandatory detention 
may be released by ICE upon payment of a monetary bond; they just do not have any right to 
challenge their detention or to seek a lower bond amount through Immigration Court review. 
See 8 C.F.R. § 212.5(d) (2025) (allowing for the imposition of a monetary bond as a condi- 
tion of parole from detention); 8 C.F.R. § 1003.19(h)(2) (2025) (prohibiting Immigration 
Court review of detention for categories of migrants in mandatory detention). 
25 See 8 U.S.C. § 1182 (2025) (authorizing parole from detention, including for migrants 
arriving at the border who would otherwise be subject to mandatory detention); 8 U.S.C. 
§ 1226(c)(4) (2025) (authorizing release of those subject to detention on criminal grounds in 
certain limited circumstances); 8 U.S.C. § 1231(a)(3) (2025) (authorizing release of migrants 
with final removal orders under orders of supervision). 
26 See Demore v. Kim, 538 U.S. 510, 524, 531 (2003) (finding constitutional automatic de- 
tention without individualized consideration or review of flight risk or danger for individuals 
with certain criminal histories); Matter of M-S-, 27 I. & N. Dec. 509, 512 (A.G. 2019) (es- 
tablishing that asylum seekers subject to expedited removal must be automatically detained 
without individualized consideration of the need for detention and without review, while al- 
lowing for ICE decisions to release). 
27 See 8 C.F.R. § 1003.19(h)(2)(i)(B) (2025) (eliminating Immigration Court review of de- 
tention in cases of mandatory detention on criminal grounds and in cases of “arriving” mi- 
grants); M-S-, 27 I. & N. Dec. at 509 (stripping Immigration Court review of detention for 
certain asylum seekers at the border). Habeas corpus in federal district court remains availa- 
ble but is limited to challenging the lawfulness of detention under the statutes or the Consti- 
tution; habeas corpus does not allow for review of the appropriateness of detention in a par- 
ticular case, for example on the grounds that the migrant does not present a flight risk. See 
28 U.S.C. § 2241(c) (setting out scope of habeas corpus). Additionally, habeas corpus peti- 
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Increasingly, then, migrants may be detained without review throughout 

their entire Immigration Court proceedings. As will be described further below, 

the proceedings for detained persons may involve a rapid deportation process 

without hearings, such that detention is brief.29 However, many detained mi- 

grants undergo lengthy immigration proceedings before the Immigration Courts 

involving multiple hearings.30 These adjudications are called removal proceed- 

ings; they are initiated when a Notice to Appear is filed with the Immigration 

Court, charging a migrant with being removable from the United States on stat- 

utory grounds of inadmissibility or deportability.31 The Immigration Court re- 

moval proceedings actually cover at least two separate issues: 1) removability 

on the charged grounds; and 2) any relief from removal, such as an application 

for asylum, which may also result in a grant of legal status and the right to re- 

main in the United States.32 Those subject to mandatory detention may be de- 

prived of liberty for months or years during the complicated adjudication pro- 

cess.33 Asylum seekers and other detained migrants pursuing, and possibly 

winning, relief from removal are detained for the longest periods, as compared 

to migrants who do not challenge their removal.34 

 

 

 

tions are challenging to file and pursue and so the remedy is not available to most detained 
migrants. See, e.g., Holper, Liberty Decisions, supra note 10, at 1128–36 (describing the 
limitations of habeas review of detention decisions); Heeren, supra note 9, at 629–31 (noting 
how “time-consuming and complicated” federal court habeas litigation can be and emphasiz- 
ing the particular challenges faced by detained migrants acting pro se in challenging deten- 
tion in federal court). 
28 See 8 C.F.R. § 1236.1(d) (2025) (providing for Immigration Court authority to review and 
ameliorate conditions of release imposed by ICE except in mandatory detention cases); 8 
C.F.R. § 1003.19(d), (h) (2025) (providing for Immigration Court redetermination of custody 
and bond decisions made by ICE but also providing that “an immigration judge may not re- 
determine conditions of custody” in certain delineated situations of mandatory detention); 
IMMIGRATION COURT PRACTICE MANUAL, supra note 21. 
29 See 8 U.S.C. § 1225(b)(1) (2025); infra notes 35–42. 
30 See 8 U.S.C. § 1229(c)(4) (2025) (providing for Immigration Court removal proceedings 
to consider removability and relief); see also MUZAFFAR CHISHTI ET AL., AT THE BREAKING 

POINT: RETHINKING THE U.S. IMMIGRATION COURT SYSTEM 1 (2023), https://www.migration 
policy.org/sites/default/files/publications/mpi-courts-report-2023_final.pdf [https://perma.cc/ 
3QWE-A54E]. 
31 See 8 U.S.C. § 1229(a) (2025) (providing for the presentation of a notice to appear); 8 
U.S.C. § 1182 (grounds of inadmissibility that can lead to removal); 8 U.S.C. § 1227 (2025) 
(grounds of deportability that can lead to removal). 
32 See 8 U.S.C. §§ 1229(a)(1), (a)(2), (c)(4) (2025). 
33 See infra notes 169-70. 
34 See DORA SCHRIRO, IMMIGRATION DETENTION OVERVIEW AND RECOMMENDATIONS 

(2009), https://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf [https://per 
ma.cc/D6QT-ETA8]; ACLU, PROLONGED DETENTION FACT SHEET, https://www.aclu.org/ 
sites/default/files/assets/prolonged_detention_fact_sheet.pdf [https://perma.cc/3L2G-JXCX] 
(last visited Oct. 9, 2025) (documenting cases of migrants who won the right to remain in the 
United States after months-long detention periods). 

http://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf
http://www.aclu.org/
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2. The 1996 Legislation on Detention and the Current Statutory and 

Regulatory Framework 

A critical turning point in the immigration detention statutory framework 

came in 1996 with Congress’s passage of legislation mandating detention for 

certain migrants.35 The 1996 legislation had three main detention components. 

First, it created a new expedited removal process for migrants encountered at or 

near the border, and then imposed mandatory detention for those individuals in 

this expedited process.36 Second, it provided for mandatory detention of mi- 

grants in removal proceedings who had certain criminal convictions.37 Third, 

the legislation incorporated a reinstatement of removal process for individuals 

who were ordered deported, left the country, and returned to the United States; 

it mandated detention for such migrants during the process to remove them 

from the country again on an accelerated basis.38 

After adoption of the 1996 legislation, immigration law came to have three 

main detention provisions codified in U.S. Code Chapter 8. These are still the 

relevant provisions today: 1) Section 1225 (connected to border processing); 2) 

Section 1226 (applicable during Immigration Court removal proceedings); 3) 

Section 1241 (governing detention after a final removal order is entered). Fig- 

ure 1 sets out these provisions. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

35 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104- 
208, Div. C, 110 Stat. 3009 (1996) (codified as amended in scattered sections of the U.S.C.); 
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 
(1996) (codified as amended in scattered sections of the U.S. Code). 
36 See 8 U.S.C. § 1225(b)(1) (2025). 
37 See 8 U.S.C. § 1226(c)(1) (2025). 
38 See 8 U.S.C. § 1231(a)(5) (2025). 
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FIGURE 1: IMMIGRATION DETENTION PROVISIONS 
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First, Section 1225 (also referred to as Section 235 of the Immigration and 

Nationality Act (INA))39 was meant to govern the detention of certain migrants 

39 The immigration statutes are codified at Chapter 8 of the United States Code; Section ref- 
erences here are to the relevant sections of that Chapter. In the immigration practice realm, 
citations are often to the Immigration and Nationality Act (INA), which is the body of all 
immigration laws adopted by Congress that is included in Chapter 8 of the United States 
Code. See Immigration and Nationality Act, U.S. CITIZENSHIP & IMMIGR. SERVS. (July 10, 
2019),  https://www.uscis.gov/laws-and-policy/legislation/immigration-and-nationality-act 

http://www.uscis.gov/laws-and-policy/legislation/immigration-and-nationality-act
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at the border, primarily during initial processing to determine the course of the 

immigration case.40 It covers apprehensions and detention at physical borders 

and designated ports of entry such as airports.41 

Some individuals at the border are subject to the sub-category of proceed- 

ings and detention under Section 1225 known as expedited removal.42 Expedit- 

ed removal allows for the rapid deportation of migrants without the opportunity 

to present any claim to remain in the United States, except where a migrant 

seeks asylum and passes a credible fear screening interview.43 

As adopted into law in 1996, expedited removal may be applied to: 1) a 

migrant without a visa who presents at a port of entry; or 2) a migrant who has 

crossed the border without inspection and has been in the country for less than 

two years.44 Until the administration of President Trump, expedited removal 

under these provisions was not applied to the full extent of the law to cover mi- 

grants who arrived at any time within the previous two years.45 Instead, it ini- 

tially applied only at airports and then applied to migrants arriving by sea or at 

land-border points of entry.46 After 2004, it also applied to migrants who 

crossed into the United States and were apprehended within 100 miles of the 

border and within fourteen days of their entry.47 The first Trump administration 

expanded expedited removal to its full statutory limit in 2019 but never fully 

implemented the authority.48 However, in January 2025, expedited removal was 

 

[https://perma.cc/89LE-ZEN2] (explaining the relationship between the INA and Section 8 
of the United States Code and providing parallel cites for the two codifications). 
40 8 U.S.C. § 1225 (2025). 
41 See 8 C.F.R. § 100.4; 8 C.F.R. § 234.4 (2025). 
42 8 U.S.C. § 1225(b)(1)(A)–(B) (2025); Credible Fear Screenings, U.S. CITIZENSHIP AND 

IMMIGR. SERVS. (last updated Jan. 1, 2025), https://www.uscis.gov/humanitarian/refugees- 
and-asylum/asylum/credible-fear-screenings [https://perma.cc/F7ZJ-ZAPT]. 
43 See 8 U.S.C. § 1225(b)(1) (2025); Rebecca G., Pretense of Protection, HUM. RTS. FIRST 

(Aug. 3, 2022), https://humanrightsfirst.org/library/pretense-of-protection-biden-administra 
tion-and-congress-should-avoid-exacerbating-expedited-removal-deficiencies [https://perma. 
cc/89HN-UL82]. 
44 See 8 U.S.C. § 1225(b)(1)(A)(i), (iii) (2025). 
45 See Make the Road N.Y. v. Wolf, 962 F.3d 612, 619–20 (D.C. Cir. 2020) (describing the 
narrow application of expedited removal until the decision of the first Trump administration 
to expand expedited removal to its full statutory limits); NAT’L IMMIGR. F., EXPEDITED 

REMOVAL AND CHALLENGES TO DUE PROCESS (2025), https://immigrationforum.org/wp- 
content/uploads/2025/06/EER-and-Due-Process.pdf [https://perma.cc/9QDD-34PM] (ex- 
plaining the history of expedited removal expansion under the first and second Trump ad- 
ministrations as well as litigation challenging the 2025 decision to apply expedited removal 
to the full extent of the law). 
46 See Notice Designating Aliens Subject to Expedited Removal Under Section 

235(b)(1)(A)(iii) of the Immigration and Nationality Act, 67 Fed. Reg. 68924–25 (Nov. 13, 
2002); Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; 
Conduct of Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10313 (Mar. 6, 
1997). 
47 See Designating Aliens for Expedited Removal, 69 Fed. Reg. 48877–81 (Aug. 11, 2004). 
48 See Designating Aliens for Expedited Removal, 84 Fed. Reg. 35409, 35411 (July 23, 
2019). The expansion of expedited removal was enjoined for a period and then was rescind- 

http://www.uscis.gov/humanitarian/refugees-
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again expanded to apply to the limits of the statute and has been actively uti- 

lized.49 

There is a carve-out to expedited removal preventing immediate deporta- 

tion of persons who express a fear of returning to their home country.50 These 

asylum seekers undergo a screening interview known as a “credible fear” inter- 

view to evaluate the asylum claim.51 The credible fear interview determines 

whether an asylum seeker has a viable asylum claim that will be heard on the 

merits in further Immigration Court proceedings or has no such claim and will 

be deported expeditiously.52 The 1996 law provided for “mandatory detention” 

without review during this credible fear screening process.53 

Second, Section 1226 of the statute (also referenced as INA 236) applies to 

the detention of migrants within the United States who are in ongoing Immigra- 

tion Court proceedings.54 Detention authority under Section 1226 is divided in- 

to two subsections. Section 1226(a) is a default category providing for deten- 

tion, but also the possibility for release, for those undergoing removal 

proceedings.55 Section 1226(c) covers the detention of individuals with crimi- 

nal records that trigger mandatory detention.56 A broad range of interactions 

with the criminal legal system can lead to mandatory detention under this pro- 

vision.57 For individuals with these criminal backgrounds, the immigration au- 

thorities are directed to take custody without any individualized review of the 
 

 

 

 

 

ed when President Biden took office. See Make the Road N.Y., 962 F.3d 612; Rescission of 
the Notice of July 23, 2019, Designating Aliens for Expedited Removal, 87 FR 16022 (Mar. 
21, 2022). 
49 Designating Aliens for Expedited Removal, 90 Fed. Reg. 8139–40 (Jan. 24, 2025). The 
expansion is subject to ongoing litigation in federal court. Make the Road N.Y. v. Noem, No. 
25-CV-190, 2025 WL 2494908, at *1 (D.D.C. Aug. 29, 2025). 
50 See 8 U.S.C. § 1225(b)(1)(A)(ii) (2025). 
51 See 8 U.S.C. § 1225(b)(1)(B)(ii) (2025). 
52 8 U.S.C. § 1225(b)(1)(A)(ii) (2025); 8 U.S.C. § 1225(b)(1)(B) (2025). 
53 See 8 U.S.C. § 1225(b)(1)(B)(iii)(IV) (2025). 
54 8 U.S.C. § 1226 (2025); Matter of Guerra, 24 I. & N. Dec. 37, 38 (B.I.A. 2006); CONG. 
RSCH. SERV., THE LAW OF IMMIGRATION DETENTION: A BRIEF INTRODUCTION (2022) [herein- 
after THE LAW OF IMMIGRATION DETENTION], https://crsreports.congress.gov/product/pdf/ 
IF/IF11343 [https://perma.cc/2893-9VQF]. 
55 8 U.S.C. § 1226(a) (2025) (providing for detention or release, after an initial arrest, 
“pending a decision on whether [a migrant] is to be removed from the United States”). 
56 8 U.S.C. § 1226(c) (2025) (providing that the authorities “shall take into custody” mi- 
grants with certain criminal backgrounds and limiting the possibility for release). 
57 Id. Since the 1996 adoption of the statute, for example, convictions for possession of con- 
trolled substances and misdemeanor theft could lead to mandatory detention. See, e.g., 8 
U.S.C. § 1227(a)(2)(B)(i); 8 U.S.C. § 1182(a)(2)(A). In 2025, new legislation expanded 
mandatory detention under this provision even further, extending it to persons arrested for 
certain crimes even when not convicted. See infra notes 210-12 and accompanying text. 
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need for detention.58 Section 1226(c) stripped the Immigration Courts of the 

ability to review detention in such cases as well.59 

Finally, Section 1231 of the statute applies to migrants with a final order of 

removal.60 Typically, this provision mandates detention only when an individu- 

al is subject to immediate removal from the country while arrangements are 

made for travel.61 However, in some cases, migrants may be held in detention 

under this provision while pursuing an active refugee-related claim. Specifical- 

ly, migrants who leave the country under a removal order and then return to the 

United States face reinstatement of the prior removal order and are generally 

rapidly removed but may instead seek refugee-related protection to avoid im- 

mediate deportation.62 Such migrants will be detained under Section 1231 

while they pursue a claim that they will be persecuted if returned to the home 

country.63 They must first pass a “reasonable fear” screening interview before 

they may move forward on the refugee-related claim in further proceedings be- 

fore the Immigration Courts.64 Section 1231 foresees detention during the rea- 

sonable fear screening and, if favorable, during the subsequent proceedings on 

the merits of the claim in Immigration Court.65 

Regulations issued in 1997 implemented the 1996 laws.66 The regulations 

tracked the legislation in providing for the automatic detention of migrants with 

certain criminal histories and for those in expedited removal, without any re- 

view.67 They also provided for the detention of those with prior removal orders, 

even if seeking refugee-related protection.68 

Citing Congressional intent to expand detention, the regulations favored 

expansive detention in other ways as well.69 They explicitly affirmed the exist- 

ing rule that “arriving aliens” would be detained and released only exceptional- 
 

 

 

58 8 U.S.C. § 1226(c) (2025). 
59 See 8 C.F.R. § 1236.1(c)(11); 8 C.F.R. § 1003.19(h); Demore v. Kim, 538 U.S. 510, 531 
(2003). 
60 8 U.S.C. § 1231; THE LAW OF IMMIGRATION DETENTION, supra note 54. 
61 8 U.S.C. § 1231(a)(1), (2) (2025) (providing for ninety-day removal period and detention 
during that time). 
62 8 U.S.C. § 1231(a)(5) (2025). 
63 8 U.S.C. § 1231(a)(2), (5) (2025). 
64 8 U.S.C. § 1231(b)(3); 8 C.F.R. § 1208.31 (2025). 
65 8 U.S.C. § 1231(a)(2), (5) (2025); Johnson v. Guzman Chavez, 594 U.S. 523, 530 (2021). 
66 Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct 
of Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312 (1997). 
67 Id. at 10320–21, 10323 (providing for detention during expedited removal and credible 
fear proceedings; noting the expansion of mandatory detention for migrants subject to certain 
criminal and other removability grounds). 
68 Id. at 10326, 10379 (reaffirming detention for cases involving a prior removal order re- 
gardless of refugee claim). 
69 Id. at 10323 (“The mandate of Congress, as evidenced by budget enhancements and other 
legislation, is increased detention.”). 
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ly by immigration authorities, with no right to review of their detention.70 “Ar- 

riving” migrants are those who present at an official port of entry (e.g., airport, 

border bridge) and those who are interdicted on the sea.71 They have tradition- 

ally been treated in the law as possessing fewer rights in connection with their 

immigration proceedings and custody status as compared to those who have en- 

tered the United States, even irregularly.72 The limitations on rights for arriving 

migrants arise from the notion that they must be treated as though they are at 

the very edge of U.S. territory; thus they are not eligible for rights enjoyed 

within the United States, even if they are actually physically present and de- 

tained within our borders.73 The Supreme Court has at times blurred the distinc- 

tion between the rights enjoyed by migrants at the border and those within the 

country, but it has not done so in the detention context, as discussed in Section 

IV.B below.74 The regulations thus relied on existing constitutional interpreta- 

tions to deny review of detention of migrants apprehended at a border entry 

point.75 

 

70 Id. at 10320, 10323 (precluding Immigration Court review of custody for “arriving” mi- 
grants; setting out that, for arriving asylum seekers, “discretion to release from custody will 
[be] on a case-by-case basis”); see also 8 C.F.R. § 1003.19(h) (precluding Immigration 
Court custody redetermination hearings for “arriving aliens”); 8 C.F.R. § 1.2 (defining the 
term “arriving alien”) (2025); 8 C.F.R. § 1001.1(q) (2025) (same). 
71 8 C.F.R. § 1.2 (2025); 8 C.F.R. § 1001.1(q) (2025). The regulation and most governmen- 
tal references to this category of migrants use the term “arriving alien.” In this Article, I will 
use the word “arriving” as a term of art to describe migrants treated as “arriving” under 8 
C.F.R. § 1.2. However, I will not use the term “arriving alien” except in direct quotations but 
instead will refer to “arriving” migrants or “arriving” asylum seekers. These terms are more 
specific and less pejorative. 
72 See, e.g., Shaughnessey v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953); Eunice 
Lee, The End of Entry Fiction, 99 N.C. L. REV. 565, 572–73 (2021); HILLEL R. SMITH, CONG. 
RSCH. SERV., R45314, EXPEDITED REMOVAL OF ALIENS: LEGAL FRAMEWORK 4–5 (2019). 
73 See SMITH, supra note 72, at 4–5. 
74 See id. at 3–6 (describing Supreme Court jurisprudence on the rights due to migrants 
based on their entry into the United States); Dep’t of Homeland Sec. v. Thuraissigiam, 591 
U.S. 103, 107 (2020) (finding no right to review of expedited removal decisions for asylum 
seekers who had recently entered the United States across the border); see also infra notes 
279-87 and accompanying text. 
75 Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct 
of Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10323 (Mar. 6, 1997) 
(“[I]nadmissible aliens, except for arriving aliens, have available to them bond redetermina- 
tion hearings before an immigration judge, while arriving aliens do not. This procedure 
maintains the status quo regarding release decisions for aliens in [Immigration Court remov- 
al] proceedings   ”). Some portions of the regulations are less clear about the understand- 
ing of detention authority, specifically for asylum seekers who passed a credible fear screen- 
ing interview and were placed in removal proceedings. See id. at 10320. The regulations 
suggest that asylum seekers might be subject to mandatory detention and ineligible for re- 
view of custody because of the new expedited removal statute at Section 1225. See id. (stat- 
ing that asylum seekers placed in expedited removal, which applied at the time only to “ar- 
riving” migrants, should be detained even after a favorable credible fear interview and might 
only be released on discretionary parole without any Immigration Court review of deten- 
tion). However, this insistence on detention after a favorable credible fear interview was in 
response to commentators who suggested that those with a favorable credible fear screening 
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For all other migrants in removal proceedings, the regulations continued to 

allow for an individualized custody determination with review by the Immigra- 

tion Court.76 However, the regulations reversed the existing presumption of lib- 

erty even for those migrants not subjected to the new mandatory detention leg- 

islation.77 They specifically provided that the immigration authorities should 

not release an individual from detention, unless the migrant “demonstrate[s] to 

the satisfaction of the officer” that he or she would not pose a danger or a like- 

lihood of absconding.78 

Litigation that challenged the expansive new detention scheme failed in 

curtailing detention meaningfully.79 Taking up a constitutional challenge to the 

mandatory detention provision applying to migrants with certain criminal rec- 

ords, the Supreme Court upheld mandatory detention without review under the 

statute.80 The decision provided the opportunity for Immigration Court review 

of custody decisions only to consider whether the migrant fell within the cate- 

gory of persons subject to mandatory detention under the statute.81 Other courts 

refused to limit the expedited removal statute, including its detention provi- 

sions.82 The regulations that presumed detention even for migrants eligible for 

release also garnered further support in the caselaw.83 

Critically, though, the BIA did affirm that asylum seekers who pass their 

credible fear screening interviews, and who are not deemed “arriving” asylum 

seekers, would receive Immigration Court review of their detention under the 
 

should be automatically released. See id. The regulations rejected an automatic right to re- 
lease for those with a favorable screening but did not indicate that detention after such a fa- 
vorable screening continued to be under Section 1225 without any availability of Immigra- 
tion Court review. See id. Instead, the regulations precluded Immigration Court review only 
for “arriving” migrants. The confusion probably also results from the fact that these initial 
regulations implementing the 1996 statute only applied expedited removal to migrants who 
would be considered “arriving” migrants and would therefore not be eligible for Immigration 
Court review of detention under longtime interpretation codified in the new regulations. See 
id. at 10313. There is no serious suggestion, then, that the rule interpreted the new statute to 
treat non-arriving asylum seekers who passed a credible fear interview as subject to deten- 
tion under Section 1225. Nor is there an argument that the regulations precluded the right to 
release on bond with Immigration Court review of custody under Section 1226 for such non- 
arriving asylum seekers. 
76 62 Fed. Reg. at 10323 (confirming that the new regulations foresaw that migrants who 
entered the United States without inspection would still be “eligible for bond and bond rede- 
termination” under the new regulations). 
77 Id.; see also id. at 10360 (confirming reversal of prior presumption of release for those 
not subject to mandatory detention); 8 C.F.R. § 236.1(c)(8) (2025) (codified version of the 
rule). 
78 62 Fed. Reg. at 10360. 
79 See, e.g., Demore v. Kim, 538 U.S. 510, 531 (2003). 
80 Id. 
81 Id.; see also Matter of Joseph, 22 I. & N. Dec. 799, 800 (B.I.A. 1999). 
82 Am. Immigr. Laws. Ass’n v. Reno, 199 F.3d 1352, 1356–57 (D.C. Cir. 2000). 
83 Matter of Guerra, 24 I. & N. Dec. 37, 38 (B.I.A. 2006) (placing the burden of proof on the 
migrant to show a lack of flight risk or danger to seek release from detention and affirming 
that release from detention is discretionary). 
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new statutory scheme.84 They remained within the category of non-mandatory 

detention under Section 1226(a) as they went through proceedings for the adju- 

dication of the asylum claim.85 

So, in summary, after adoption of the 1996 laws and implementing regula- 

tions, mandatory detention applied to many more migrants than before. This 

unreviewable and automatic detention applied to: 1) those with certain criminal 

histories under Section 1226(c); 2) those in expedited removal under Section 

1225; 3) those who fall within the category of “arriving” migrants, including 

asylum seekers, under regulations; 4) those with final removal orders or rein- 

stated removal orders, including those seeking asylum-related protection, under 

Section 1231.86 

On the other hand, all migrants apprehended within the United States were 

eligible for an individualized custody determination and Immigration Court re- 

view while they were in ongoing immigration proceedings, under Section 

1226(a).87 Non-mandatory detention under Section 1226(a) included asylum 

seekers who had originally been placed in expedited removal but then passed a 

credible fear interview.88 Practically, then, asylum seekers who entered the 

United States, were detained, and then passed a credible fear screening inter- 

view, were entitled to an Immigration Court hearing to review their detention.89 

Only “arriving” asylum seekers were precluded from Immigration Court custo- 

dy review pursuant to the regulations and the constitutional framework.90 This 

state of affairs, which provided for automatic, unreviewable detention of many 

migrants but allowed for individualized determinations with review for the re- 

mainder, remained in place for almost twenty-five years. 

B. Expanding Immigration Detention 

The adoption of the 1996 laws led to a lengthy period of almost continual 

expansion of the number of migrants detained.91 It took a few years for the im- 

 

84 Matter of X-K-, 23 I. & N. Dec. 731, 733 (B.I.A. 2005). 
85 Id. at 734–35 (holding that Section 1226 provides the detention authority for non-arriving 
asylum seekers who are placed in expedited removal but then pass a credible fear interview 
and are placed in full Immigration Court removal proceedings). 
86 8 U.S.C. § 1226(c) (2025); 8 U.S.C. § 1225(b)(1) (2025); 8 U.S.C. § 1231(a)(2) (2025); 
8 C.F.R. § 1003.19(h) (2025); 8 C.F.R. § 235.3 (2025); 8 C.F.R. § 1236.1(c)(8), (d) (2025). 
87 8 U.S.C. § 1226(a) (2025); 8 C.F.R. § 1236.1(c)(8), (d) (2025). 
88 X-K-, 23 I. & N. Dec. at 733. 
89 Id. 
90 Id.; 8 C.F.R. § 1003.19(h); see also supra notes 84–85 and accompanying text. 
91 Of course, there were periodic phases of significant detention before the 1996 laws. See 
generally BRIANNA NOFIL, THE MIGRANT’S JAIL: AN AMERICAN HISTORY OF MASS 

INCARCERATION (Priya Nelson & Emma Wagh eds., 2024) (documenting a long history of 
immigration detention in local jails); U.S. GOV’T ACCOUNTABILITY OFF., GAO-92-85, 
IMMIGRATION CONTROL: IMMIGRATION POLICIES AFFECT INS DETENTION EFFORTS 35–37 
(1992) (describing efforts to detain all members of certain categories of migrants in the late 
1980s and early 1990s). 
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migration system to embrace the new detention paradigm and to construct the 

immigration detention beds that it envisioned.92 However, by 2001, there were 

more than 200,000 migrants detained each year, which was more than double 

the number detained in 1996.93 

Additional factors beyond legislative reforms contributed to consistently 

high detention levels brought about under the broad statutory authority put in 

place in 1996.94 The involvement of private prison companies that urge higher 

levels of immigration detention helps to explain the quicker pace of increasing 

detention numbers from 2006 to 2008, even during a period of relatively low 

migration.95 As the private prison industry lost prison contracts during a period 

of criminal reform taking place at that time, the industry began to aggressively 

seek out immigration detention contracts, and immigration detention numbers 

rose significantly.96 The levels of detention have also fluctuated based on the 

priorities set by changing presidential administrations, albeit with the numbers 

generally remaining very high after 2001 other than during the COVID-19 pan- 

demic.97 The highest annual detention numbers to date occurred in 2019 during 

 

92 See Letter from Doris Meissner, INS Comm’r, to Hon. Henry J. Hyde, Chairman of the 
Judiciary Comm. of the U.S. House of Representatives (Oct. 3, 1997), 
https://www.aila.org/ins-invoking-iirira-transitional-period-custody [https://perma.cc/3XCF- 
CWBH] (indicating that there was insufficient detention bedspace to carry out mandatory 
detention under the 1996 laws); see also Figure 2 (demonstrating a modest increase in deten- 
tion in the initial years after adoption of the 1996 laws). 
93 See Figure 2. Data is not available for all years, including the years immediately follow- 
ing adoption of the 1996 laws. 
94 Denise Gilman & Luis A. Romero, Immigration Detention, Inc., 6 J. MIGRATION & HUM. 
SEC. 145, 147 (2018). 
95 U.S. Border Patrol, Total Illegal Alien Apprehensions by Month, FY2000-FY2019, 
https://www.cbp.gov/sites/default/files/assets/documents/2020- 
Jan/U.S.%20Border%20Patrol%20Monthly%20Apprehensions%20%28FY%202000%20- 
%20FY%202019%29_1.pdf [https://perma.cc/FQ32-7EF3] (last visited Oct. 9, 2025) (show- 
ing fewer than one million apprehensions at the southern border in FY 2007 and FY 2008, as 
compared to over one million apprehensions in FY 2000 and FY 2001); ANA GONZALEZ- 
BARRERA, PEW RSCH. CTR., MORE MEXICANS LEAVING THAN COMING TO THE U.S. 5 (2015), 
https://www.pewresearch.org/hispanic/wp-content/uploads/sites/5/2015/11/2015-11- 
19_mexican-immigration FINAL.pdf [https://perma.cc/FD5C-397A] (showing net loss of 
Mexican migrants, who make up the largest nationality group subject to detention and depor- 
tation proceedings, from 2009 to 2014); Robert Warren, US Undocumented Population 
Drops Below 11 Million in 2014, with Continued Declines in the Mexican Undocumented 
Population, 4 J. MIGRATION & HUM. SEC. 1, 1 (2016) (undocumented population in the Unit- 
ed States declined steadily after 2008 and, in 2014, fell below eleven million for the first 
time since 2004). 
96 See Denise Gilman & Luis A. Romero, Immigration Detention, Inc., 6 J. MIGRATION & 
HUM. SEC. 145, 149–51 (2018). 
97 See Figure 2 (demonstrating that, after 2001, the annual number of migrants detained 
never dipped below 200,000 except briefly in 2020 and 2021 during the COVID-19 pandem- 
ic and further reflecting that more than 400,000 people were detained each year between 
2011 and 2014 under the administration of President Obama, which does not diverge signifi- 
cantly from the more than 500,000 people detained in 2019 under the administration of Pres- 
ident Trump). 

http://www.aila.org/ins-invoking-iirira-transitional-period-custody
http://www.cbp.gov/sites/default/files/assets/documents/2020-
http://www.pewresearch.org/hispanic/wp-content/uploads/sites/5/2015/11/2015-11-
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President Trump’s first administration.98 The second highest annual detention 

rate took place under the administration of President Obama.99 Figure 2 sets out 

annual detention numbers between 1995 and 2024. 

FIGURE 2: ANNUAL IMMIGRATION DETENTION STATISTICS
100 

 

 

C. Responses to High Levels of Detention 

Given persistent and increasingly high rates of detention after adoption of 

the 1996 laws, advocates and scholars undertook efforts to limit detention au- 

thority. Advocates relied on the Supreme Court’s jurisprudence that prohibits a 
 

98 See id. 
99 See id. 
100 Detention Statistics, U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov/detain/detenti 
on-management [https://perma.cc/8JKD-C5TG] (last visited Nov. 17, 2025) (ICE Detention 
Intakes for FY 2019–2024); Historical Immigration Enforcement Actions Annual Flow Re- 
port, OFF. OF IMMIGR. STAT., U.S. DEP’T OF HOMELAND SEC., https://ohss.dhs.gov/topics/ 
immigration/immigration-enforcement/immigration-enforcement-actions-annual-flow-report 
[https://perma.cc/LL3G-K8R6] (last visited Nov. 17, 2025) (ICE Detention Intakes 2007– 
2018); Yearbook of Immigration Statistics, OFF. OF IMMIGR. STAT., U.S. DEP’T OF HOMELAND 

SEC., (Aug. 20, 2025) https://ohss.dhs.gov/topics/immigration/yearbook#available-yearbooks 
[https://perma.cc/VW5P-8R5P] (immigration detention 2001–2006); Emily Kassie, De- 
tained, MARSHALL PROJECT & GUARDIAN (Sep. 24, 2019, at 01:30 PST), https://www. 
themarshallproject.org/2019/09/24/detained [https://perma.cc/W9Q7-7LHD] (data on immi- 
gration detention for 1995–1996; notes that data is not available for several years in the late 
1990s). 

http://www.ice.gov/detain/detenti
http://www/
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deprivation of physical liberty through immigration detention without “special 

justification.”101 They used constitutional norms to challenge broad detention 

policies by asserting that the relevant statutes and regulations violated the Con- 

stitution and should be struck down or that the statutes should be interpreted in 

line with Constitutional principles to limit detention.102 

Initially, advocates and scholars raised concerns with mandatory detention 

under Section 1226(c) for those with criminal convictions, particularly where 

the deprivation of liberty became prolonged.103 A raft of litigation was success- 

ful in some circuits in securing a right to Immigration Court review of pro- 

longed mandatory detention.104 The litigation resulted in statutory interpreta- 

tions that imposed limits on detention without review as a way to avoid 

declaring the detention laws unconstitutional.105 

Given that detention was widespread even for migrants eligible for indi- 

vidual custody decisions with Immigration Court review, scholars and advo- 

cates also eventually began to critique the framework for non-mandatory deten- 

tion under Section 1226(a). Scholars noted that the statute and regulations 

create a presumption of detention—even where liberty should be the norm— 

and place the burden of proof on detained individuals to secure release.106 Crit- 

ics also noted that the emphasis on monetary bond requirements to achieve re- 
 

101 Zadvydas v. Davis, 533 U.S. 678, 690–91 (2001) (affirming the central role of liberty 
and the exceptionality of detention in the immigration context and explaining that depriva- 
tion of liberty requires “special justification,” usually to address flight risk or danger to the 
community); Demore v. Kim, 538 U.S. 510, 532 (2003) (Kennedy, J., concurring) (establish- 
ing that “individualized determination as to . . . risk of flight and dangerousness” would be 
necessary for prolonged detention periods even for those subject to mandatory detention on 
criminal grounds). 
102 See, e.g., ACLU, CHALLENGING IMMIGRATION DETENTION PENDING THE REMOVAL CASE 

(2015), https://www.aclu.org/documents/challenging-detention-without-bond-hearing-pendin 
g-removal-proceedings [https://perma.cc/8G6Y-LVXX] (summarizing caselaw that inter- 
preted the relevant statutes in light of constitutional norms to require Immigration Court re- 
view of custody and suggesting advocacy strategies); Gilman, supra note 10 (urging rea- 
lignment of the detention system in light of constitutional liberty principles); Cole, supra 
note 9, at 1021 (asserting that mandatory detention statutes violated constitutional civil de- 
tention principles). 
103 See, e.g., Farrin R. Anello, Due Process and Temporal Limits on Mandatory Immigration 
Detention, 65 HASTINGS L.J. 363, 366–69, 383–94 (2014) (describing the harms of pro- 
longed mandatory detention and laying out federal court challenges to lengthy detention). 
104 Id. at 390, 396. 
105 See Lora v. Shanahan, 804 F.3d 601, 616 (2nd Cir. 2015); Reid v. Donelan, 819 F.3d 
486, 494, 502 (1st Cir. 2016); Ly v. Hansen, 351 F.3d 263, 269–70 (6th Cir. 2003); Rodri- 
guez v. Robbins, 804 F.3d 1060, 1078–79 (9th Cir. 2015), rev’d sub nom. Jennings v. Rodri- 
guez, 583 U.S. 281, 296–97 (2018); Sopo v. Att’y Gen., 825 F.3d 1199, 1220–21 (11th Cir. 
2016); Diop v. ICE/Homeland Sec., 656 F.3d 221, 230–32 (3d Cir. 2011). 
106 See Mary Holper, The Beast of Burden in Immigration Bond Hearings, 67 CASE W. 
RSRV. L. REV. 75, 90–94 (2016) (describing the regulatory shift that placed the burden of 
proof to establish eligibility for release on migrants in non-mandatory detention and urging 
that the burden should be shifted back to the government); Brustin, supra note 10, at 210–12 
(setting out the caselaw on burden of proof and noting that the immigration detention system 
does not establish a presumption against detention). 

http://www.aclu.org/documents/challenging-detention-without-bond-hearing-pendin
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lease left some migrants in detention simply because they could not pay the 

bond amount assessed even though the adjudicator had otherwise determined 

they could safely be freed.107 Litigators had some success in requiring Immigra- 

tion Courts to consider a detainee’s ability to pay bond in reaching custody de- 

cisions, shifting the burden of proof to the government to justify detention in 

Immigration Court custody redetermination hearings, and requiring periodic 

review of detention for those who remained in custody.108 

However, beginning in 2018, many of these gains were compromised. 

Even more significantly, the government obtained new authority to detain mi- 

grants without review of the justification for deprivation of liberty. 

II. VAST NEW DETENTION AUTHORITY BY STEALTH 

Through a series of judicial and administrative interpretations that went 

largely unnoticed, the government secured vast new detention authority that 

transformed the detention landscape. Effectively, the decisions stripped away 

the possibility of immigration detention review for most asylum seekers and 

potentially for many other migrants as well. 

The accrual of new detention authority began with the Supreme Court’s 

2018 decision in Jennings v. Rodriguez.109 The Jennings case asked the Court 

to consider whether various immigration detention statutory provisions, read in 

light of Constitutional liberty norms, should be understood to provide detained 

migrants with “a statutory right to periodic bond hearings” as detention be- 

comes prolonged, understood to be six months or more.110 The original litiga- 

tion had been brought in the state of California by the ACLU and involved sev- 

eral different classes of migrants in various procedural and statutory 

circumstances.111 

 

107 See Gilman, supra note 10, at 212–13 (noting that the emphasis on monetary bond in the 
immigration detention system allows for continued detention of persons who do not present 
a flight risk or danger, simply because of inability to pay the bond). 
108 See, e.g., Robbins, 804 F.3d at 1078–86 (requiring automatic Immigration Court custody 
review hearings after six months of detention for all categories of migrants in ongoing immi- 
gration proceedings, including those subject to non-mandatory detention); Hernandez-Lara 
v. Lyons, 10 F.4th 19, 39 (1st Cir. 2021) (imposing the burden of proof on the government to 
continue detention of migrants in non-mandatory detention); Onosamba-Ohindo v. Barr, 483 
F. Supp. 3d 159, 184–85 (W.D.N.Y. 2020) (requiring consideration of ability to pay in as- 
sessing and reviewing custody and bond determinations for migrants in non-mandatory de- 
tention). 
109 Jennings, 583 U.S. at 281. 
110 Id. at 286–92, 299. 
111 The idea of seeking a clear rule across categories of detention that would require Immi- 
gration Court hearings after six months of detention has its appeal. However, combining liti- 
gation involving very different categories of migrants subject to detention (e.g., Lawful Per- 
manent Residents with criminal histories, asylum seekers at the border, and individuals 
arrested in interior enforcement actions) created challenges. The diversity in the migrant cat- 
egories involved, and in the relevant statutory and regulatory provisions, likely impacted the 
ability of class counsel to explain and defend a standard rule for all and may also have led 



26 NEV. L.J. 163 
 

184 NEVADA LAW JOURNAL [Vol. 26:1 

The class most relevant here covered migrants “arriving” at the border who 

had been detained for longer than six months and who had not received Immi- 

gration Court custody review hearings.112 The class was treated in the litigation 

as involving detention under Section 1225.113 This class included asylum seek- 

ers who presented at a port of entry, were placed in expedited removal, and 

then passed their credible fear interviews so that they would be seeking asylum 

 

the Court to conflate the analysis of different categories. For example, the litigation included 
a class of individuals arriving at the border, but did not distinguish between asylum seekers 
and other arrivals (such as Lawful Permanent Residents with criminal histories) or between 
those who presented at a port of entry and those who entered the United States but were ap- 
prehended shortly after crossing and in close proximity to the border. See Jennings, 583 U.S. 
at 290–91 (describing the history of the litigation, including the consolidation of several cas- 
es and the division of the class into sub-classes based on various broad detention statutes, 
including a broad sub-class of all those understood to be detained under Section 1225 of the 
statute, including asylum seekers presenting at a port of entry or entering into the United 
States). Ultimately, the breadth of the litigation led the Court to arrive at a broad interpreta- 
tion of the detention statutes that not only failed to expand the right of review of detention 
but rather provided the foundation to limit review for some migrants who had previously 
held that right. See id. at 287–89 (setting out a broad description of Sections 1225 and 1226 
of the statute and their interaction at the outset of the decision). 
112 Id. at 290–91 (describing the relevant class as covering migrants detained for longer than 
six months without a hearing to review their detention and then describing the relevant sub- 
class as covering migrants detained under Section 1225); id. at 297 (describing the Section 
1225 subclass as pertaining to migrants “seeking entry into the United States”); id. at 327 
(Breyer, J., dissenting) (describing asylum seekers arriving at the border as falling within the 
Section 1225 sub-class and engaging in analysis of the precedent applicable to “arriving” 
migrants at the border); Third Amended Complaint ¶ 7, Rodriguez v. Holder, No. CV 07- 
3239 (RNBx), 2010 WL 11455043 (C.D. Cal. Oct. 22, 2010) (proposing a subclass defined 
by detention under Section 1225 with named plaintiff representatives who were arriving asy- 
lum seekers). Under the law applicable at the time of the Jennings decision, non-arriving mi- 
grants placed in removal proceedings immediately after entering the United States and non- 
arriving asylum seekers who were initially placed in expedited removal and then passed a 
credible fear interview and were placed in removal proceedings would all be eligible for re- 
view of custody under Section 1226. 8 C.F.R. § 1236.1(d); 8 C.F.R. § 1003.19(h); Matter of 
X-K-, 23 I. & N. Dec. 731, 733 (B.I.A. 2005). Thus, the class of migrants apprehended at the 
border who would fall within the class of migrants detained for six months without an Immi- 
gration Court review hearing would be only arriving migrants presenting at an official border 
port of entry. These would be the subject of the litigation under the relevant sub-class. 
113 Jennings, 583 U.S. at 291 (describing the sub-classes and specifically naming the Section 
1225 category). The litigation did not explicitly distinguish between those subject to manda- 
tory detention under Section 1225 during the expedited removal process and those arriving 
migrants still subject to mandatory detention, under separate long-standing norms, after pass- 
ing a credible fear interview and leaving the expedited removal process. Cf. X-K-, 23 I. & N. 
Dec. at 736 (holding that asylum seekers who entered the United States before apprehension 
and were placed in expedited removal and passed a credible fear interview would receive 
Immigration Court review of custody under Section 1226(a)); 8 C.F.R. § 1003.19(h) (limit- 
ing eligibility for Immigration Court custody review by regulation for “arriving” migrants 
aside from the expedited removal provisions); 8 C.F.R. § 1.2 (defining “arriving” asylum 
seekers as those apprehended at a port of entry); 8 C.F.R. § 1001.1(q) (same). As a result, 
the Court effectively treated all migrants subject to expedited removal (arriving or not) as 
subject to Section 1225 even after passing out of expedited removal and being placed in Im- 
migration Court removal proceedings. 
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in full Immigration Court removal proceedings.114 As described above, under 

the interpretation of the law at the time that the Court took up Jennings, asylum 

seekers subject to expedited removal had the right to Immigration Court review 

of detention if they had crossed into the United States before apprehension by 

immigration authorities but did not have that right if they presented at a port of 

entry and were detained.115 

The Supreme Court ultimately held that none of the statutory provisions at 

issue in the case could be read to impose the requirement of Immigration Court 

hearings to review detention after six months and periodically thereafter.116 The 

Supreme Court left open the question of the constitutionality of prolonged de- 

tention without review,117 but the decision left many migrants without review 

of their detention situation.118 

While not asked to determine the full extent of the detention authority un- 

der each statutory provision at issue or to identify which migrants fit within 

each of those provisions, the Supreme Court issued a wide-ranging decision 

that reached sweeping conclusions about the reach and interaction of the vari- 

ous detention provisions.119 The Supreme Court offered an interpretation of the 

statutory scheme that envisioned detention under Section 1225 for all migrants 

at the border, whether they had made an entry before apprehension or were 

halted at a formal port of entry.120 Under Section 1225, the Supreme Court af- 

firmed that there would be no possibility for Immigration Court review of de- 

tention.121 

There is good reason to assert that this interpretation misread the statute. It 

is notable that no party to the litigation suggested that Matter of X-K- was not 

good law or that asylum seekers who had entered the United States, and had 

passed a credible fear interview, were not covered by Section 1226(a) and were 

instead still covered by Section 1225 and therefore ineligible for Immigration 

Court review of detention.122 The Court nonetheless concluded that all asylum 

seekers placed in expedited removal were subject to mandatory detention under 

Section 1225 throughout the entirety of their proceedings, even after a favora- 

 

114 See Jennings, 583 U.S. at 286; Third Amended Complaint ¶ 10, Rodriguez v. Holder, 
No. CV 07-3239 (RNBx), 2010 WL 111455043 (C.D. Cal. Oct. 22, 2010). 
115 X-K-, 23 I. & N. Dec. at 732–33. 
116 Jennings, 583 U.S. at 300–01. 
117 Id. at 312. 
118 Since that time, several circuits have reinstated review of detention for certain categories 
of migrants as a constitutional matter. See, e.g., German Santos v. Warden Pike Cty. Corr. 
Facility, 965 F.3d 203, 210 (3d Cir. 2020) (finding constitutional requirement of review of 
detention under Section 1226(c); Padilla v. U.S. Immigr. & Customs Enf’t, 704 F. Supp. 3d 
1163, 1174 (W.D. Wash. 2023) (finding due process violation in lack of review of detention 
for asylum seekers who have passed a credible fear interview). 
119 Jennings, 583 U.S. at 287–89. 
120 Id. at 297–301. 
121 Id. 
122 Transcript of Oral Argument at 14, Jennings, 583 U.S. 281 (No. 15-1204). 
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ble credible fear interview and regardless of whether they were apprehended 

within the United States.123 In doing so, the Court showed unfamiliarity with 

the statutory framework, which shifts migrants between statutes at various 

stages of their proceedings.124 The Court did not recognize that Section 1225 

includes a section requiring “mandatory detention” only for initial credible fear 

screening in expedited removal proceedings.125 As such, the statutory language 

strongly suggests, and longtime interpretation supports, that mandatory deten- 

tion under Section 1225 does not apply after a favorable credible fear inter- 

view.126 Instead, after a favorable credible fear finding, the asylum seeker pass- 

es into full Immigration Court proceedings that operate in conjunction with 

separate detention authority, Section 1226(a), which allows for review of deten- 

tion in most cases.127 To the extent the Court addressed this shift between Sec- 

tion 1225 and Section 1226(a), the Court dismissed the interplay between the 

statutes on the grounds that it “makes little sense” to suggest that ICE would 

issue an arrest warrant and detain an individual with the initiation of Immigra- 

tion Court proceedings if that person was already in detention beginning at the 

border.128 Yet that is exactly how the system had always worked.129 

 

123 Jennings, 583 U.S. at 299, 301–02. 
124 It is not surprising that the Court misunderstood the statutory scheme, because the issue 
of asylum seekers’ immediate eligibility for release after entering the United States and then 
receiving a favorable credible fear finding were not fully briefed as they were not before the 
Court. The point in raising the problems with the Court’s decision is not to suggest that it 
should or will be overturned but rather to note that the Court’s dicta should be assessed in 
light of the lack of fulsome analysis. 
125 Cf. 8 U.S.C. § 1225(b)(1)(B)(iii)(IV) (2025); 8 U.S.C. § 1225(b)(1)(B)(ii) (2025). 
126 8 U.S.C. § 1226(a) (2025) (providing for non-mandatory detention for migrants “pending 
a decision on whether the alien is to be removed”); 8 C.F.R. § 1236.1(c)(8) (2025) (provid- 
ing for possibility for release from detention during the pendency of Immigration Court re- 
moval proceedings); 8 C.F.R. § 1236.1(d) (2025) (providing for review of a decision not to 
release during removal proceedings). Cf. 8 C.F.R. § 1003.19(h) (2025) (laying out categories 
not eligible for review and including “arriving” migrants but not those who entered the Unit- 
ed States); Matter of X-K-, 23 I. & N. Dec. 731, 735 (B.I.A. 2005) (explicitly holding that 
the regulations implementing Sections 1225 and 1226 only precluded review for “arriving” 
migrants apprehended at a port of entry). 
127 8 U.S.C. § 1226(a) (2025); X-K-, 23 I. & N. Dec. at 734–35. The Court also failed to rec- 
ognize that a regulation, not Section 1225, is what precludes Immigration Court custody re- 
determination hearings for “arriving” asylum seekers who present at a port of entry. See 8 
C.F.R. § 1003.19(h) (prohibiting review of detention for “arriving” migrants); 8 C.F.R. § 1.2 
(2025) (defining “arriving” migrants as those at a port of entry). The regulatory provision 
would be unnecessary and impermissibly limiting of the coverage of the statute if 8 U.S.C. 
§ 1225 covered all migrants at the border equally, regardless of apprehension at a port of en- 
try or within the United States, and thus prohibited Immigration Court review for all such 
persons. 
128 Jennings, 583 U.S. at 302. 
129 The initial apprehension and detention at the border is automatic, without an individual- 
ized determination, under Section 1225. See 8 U.S.C. §§ 1225(b)(1), (b)(1)(B)(iii)(IV), 
(b)(2)(A), However, after a favorable credible fear finding, proceedings are initiated in Im- 
migration Court through the filing of a Notice to Appear, and an ICE custody determination 
(often including an arrest warrant) is made for non-arriving asylum seekers at that time as to 
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Regardless of its soundness, the Court’s interpretation of the statute as ap- 

plied to migrants who entered the United States before apprehension was dicta. 

The case presented the question of the availability of Immigration Court review 

of prolonged detention after six months for those who had not previously been 

entitled to such review under the existing interpretation of the statute and regu- 

lations.130 For purposes of the treatment of asylum seekers, the Court was asked 

to determine whether asylum seekers who had not enjoyed the right of review, 

because of their treatment as “arriving” migrants, were entitled to an Immigra- 

tion Court hearing once detention became prolonged.131 The Court certainly 

was not asked to revisit the right to review of detention at the outset that was 

already available for certain non-“arriving” asylum seekers o were understood 

to be detained pursuant to Section 1226(a).132 

Yet, the Supreme Court’s decision contained language that went far be- 

yond the issues before the Court and suggested a different understanding of the 

statutory scheme than had applied previously. The Court’s language then led to 

further interpretations that completely eliminated the right to review of deten- 

tion that had previously existed for asylum seekers who had entered the United 

States and then had been screened favorably to proceed on their claims.133 

In 2019, Attorney General William Barr, appointed during the first Trump 

administration, took the opening created by Jennings.134 He issued an agency 

interpretation of the statutes that mandated detention without review for all asy- 

lum seekers apprehended at or near the border.135 This decision is binding on 

the Immigration Courts. The decision was issued through regulatory authority 

that allows for certification (including self-certification) of cases to the Attor- 
 

 

 

ongoing detention for those proceedings. See Brief for Denise Gilman et al. as Amici Curiae 
Supporting M-S-, Matter of M-S-, 27 I. & N. Dec. 509 (A.G. 2018) (providing evidence of 
this practice in the form of an appendix of documents); see also Sample Warrants of Arrest 
(Form I-200) Issued after a Favorable Credible Fear Finding (on file with the author). At that 
time, detention is under Section 1226(a) and is subject to review. See X-K-, 23 I. & N. Dec. 
at 734; 8 C.F.R. § 1236.1(d) (2025). This is much like other forms of warrantless arrests in 
the immigration context, which must be followed by the issuance of a warrant and custody 
decision if detention is to continue for a longer period. See 8 C.F.R. § 287.3(d) (2025) (for 
migrants arrested without a warrant, “a determination will be made within 48 hours 
of . . . arrest . . . whether the alien will be continued in custody or released on bond or recog- 
nizance and whether a notice to appear and warrant of arrest . . . will be issued”). 
130 Jennings, 583 U.S. at 290–92. 
131 See id. at 297–301. 
132 Id. at 303. 
133 See supra notes 120–23 and accompanying text. 
134 Press Release, U.S. Dep’t of Just., Office of Public Affairs, William P. Barr Confirmed 
as 85th Attorney General of the United States (Feb. 14, 2019), https://www.justice.gov/ ar- 
chives/opa/pr/william-p-barr-confirmed-85th-attorney-general-united-states [https://perma.c 
c/J6M4-TDMC]. 
135 Matter of M-S-, 27 I. & N. Dec. 509, 510–13 (A.G. 2019). 

http://www.justice.gov/
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ney General, rather than the BIA, for issuance of precedential decisions that 

will bind the BIA and all Immigration Courts.136 

The Attorney General’s decision in Matter of M-S- held that asylum seek- 

ers who had crossed the border, and had been placed in expedited removal, 

would not be eligible for review of detention even after passing a credible fear 

screening interview.137 The Attorney General relied partially on the language of 

the Supreme Court in Jennings to issue this interpretation.138 Before the deci- 

sion was issued, legal experts filed amicus briefing, indicating that limiting re- 

view of detention for this category of asylum seekers would be a misreading of 

the statute and Jennings, as well as a violation of constitutional and internation- 

al human rights law.139 The Department of Homeland Security also filed brief- 

ing indicating that such a ruling would be a major shift in detention law that 

would leave the agency without sufficient beds to detain all those impacted.140 

The Attorney General nonetheless proceeded forward with this vast expansion 

of immigration detention authority. 

This ruling by the Attorney General was set firmly into the immigration de- 

tention structure by additional litigation developments. In a case brought in the 

Western District of Washington, asylum seekers who were entitled to Immigra- 

tion Court review of custody after a favorable credible fear screening before 

Matter of M-S- had brought a challenge to delays and procedural issues with 

those hearings.141 After Matter of M-S-, the District Court accepted the Attor- 

ney General’s statutory interpretation stripping asylum seekers of review of de- 

tention.142 The District Court proceeded to issue a preliminary injunction on the 

grounds that Immigration Court hearings were still required for such asylum 

seekers as a constitutional matter, and the Ninth Circuit upheld that preliminary 

injunction in relevant part.143 So, for a time, review of detention was still avail- 

able for asylum seekers as a constitutional matter.144 However, in 2021, the Su- 

preme Court vacated the Ninth Circuit’s decision and remanded for further pro- 

 

136 8 C.F.R.§ 1003.1(h)(1)(i) (2025) (founded in general authority of the Attorney General to 
review administrative determinations in the Immigration arena pursuant to 8 U.S.C. 
§ 1103(g)). 
137 M-S-, 27 I. & N. Dec. at 515. 
138 Id. at 517–18. 
139 Id. at 516; Brief of Denise Gilman et al. as Amici Curiae, supra note 129, at 8, 18. 
140 M-S-, 27 I. & N. Dec. at 519 n.8 (noting that DHS stated that the decision would disrupt 
its operational ability because of overcrowding). 
141 Padilla v. Immigr. & Customs Enf’t, 379 F. Supp. 3d 1170, 1173 (W.D. Wash. 2019), 
modified, 387 F. Supp. 3d 1219 (W.D. Wash. 2019); Padilla v. Immigr. & Customs Enf’t, 
953 F.3d 1134, 1139–40 (9th Cir. 2020), cert. granted, judgment vacated, 141 S. Ct. 1041 
(2021). 
142 Padilla, 387 F. Supp. 3d at 1229–30. 
143 Id. at 1231–32; Padilla, 953 F.3d at 1152. 
144 Padilla, 953 F.3d at 1152; Federal Court Requires Immigration Courts to Continue to 
Provide Bond Hearings, Despite Matter of M-S-, AILA (Aug. 9, 2019), 
https://www.aila.org/library/faqs-after-federal-court-requires-immigration 
[https://perma.cc/PQV2-DK83]. 

http://www.aila.org/library/faqs-after-federal-court-requires-immigration
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ceedings, eliminating the right to custody redetermination hearings for asylum 

seekers who entered the United States and then passed a credible fear screening 

interview.145 

While the Biden administration rescinded a number of Attorney General 

opinions issued during the first Trump administration,146 the opinion in Matter 

of M-S- remained in place. Matter of M-S- became the interpretation that ap- 

plied around the country—impacted asylum seekers no longer had the ability to 

seek Immigration Court review of detention.147 

In the end, through Attorney General interpretation, which relied on Su- 

preme Court dicta, detention became mandatory for an entire new swath of mi- 

grants who had previously been entitled to custody review. Asylum seekers 

who enter the United States at the border no longer have any right to seek re- 

view of their detention, even if they pass a credible fear screening interview 

and proceed forward on an asylum claim.148 To illustrate how broad the deten- 

tion power is, if ICE decides to keep asylum seekers in custody for any reason, 

they remain detained during the lengthy Immigration Court proceedings that 

will determine whether they obtain asylum or are removed. As described next, 

the dramatic new detention power, layered on top of existing extensive deten- 

tion authority, is deeply problematic on its own. Even more concerning, how- 

ever, is the way in which the logic of Jennings, as expanded administratively in 

Matter of M-S-, provided the foundation for detention power to become much 

more sweeping. 

 

III. THE CONSEQUENCES OF THE IMMIGRATION DETENTION EXPANSION 

The consequences of the accretion of detention authority are significant. 

However, they have gone underacknowledged, with a muted response, because 

of the stealthy nature of the change. Yet the resulting broad immigration deten- 

tion authority had immediate harmful impacts. It also laid the groundwork for 

additional extensions of power such as those taking place under the second 

Trump administration, as described below in this Section. 

 

A. Consequences of the Stealthy Nature of the Expansion 

The changes in detention authority initially escaped notice for several rea- 

sons. First, as noted, the changes came through a series of decisions and inter- 

pretations that, individually, were not transformative of detention authority. Ra- 

 

145 Immigr. & Customs Enf’t v. Padilla, 141 S. Ct. 1041, 1041 (2021); Padilla v. Immigr. & 

Customs Enf’t, 41 F.4th 1194, 1195 (9th Cir. 2022) (remanding to the District Court in light 
of the Supreme Court’s decision); Padilla, 704 F. Supp. 3d at 1166 (vacating injunction on 
remand and denying motion to dismiss). 
146 See, e.g., Matter of A-B-, 28 I. &N. Dec. 307, 307–08 (A.G. 2021) (No. 4019); Matter of 
Cruz-Valdez, 28 I. & N. Dec. 326, 326, 329 (A.G. 2021). 
147 Matter of M-S-, 27 I. & N. Dec. 509, 509, 515, 518–19 (A.G. 2019). 
148 Id. at 510–13. 
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ther, it was the layering together of multiple interpretations that led to subtle 

but substantial growth in detention authority. No individual decision received 

significant attention given the relatively subdued impact, so the accumulation 

of these individual decisions also failed to garner notice. This was particularly 

so given the nature of the decisions. While the Supreme Court’s decision in 

Jennings formed part of the webbing of the new authority, administrative deci- 

sion-making also played an important role. As compared to Congressional ac- 

tion or Supreme Court decisions, administrative decisions, such as the Attorney 

General’s decision in Matter of M-S-, receive less attention.149 The decisions 

are not generally covered in the press, may be difficult to locate, and may also 

be challenging to interpret and evaluate for attorneys not immersed in direct 

representation of migrants facing detention.150 

As a result, there was little discussion of the changes that so dramatically 

expanded detention authority. In comparison, numerous law review articles 

were written in the immediate aftermath of the 1996 laws adopted by Congress 

and the Supreme Court’s 2003 decision in Demore v. Kim, which upheld the 

constitutionality of mandatory detention for individuals with certain criminal 

records under the 1996 laws.151 Yet the Attorney General’s decision in Matter 

of M-S-, which played the most significant role in ushering in the new authori- 

ty, has received almost no attention in the literature.152 There is some scholar- 

ship on the Supreme Court’s decision in Jennings—though largely focused on 

other aspects of the case—and there has been little attention paid to the Padilla 

litigation that cemented the holding in Matter of M-S- into law.153 Even advo- 

cates and practitioners often lack an understanding of the impact.154 The opaque 

 

149 See, e.g., Legal Research: A Guide to Administrative Law, Introduction, LIBR. OF CONG., 
https://guides.loc.gov/administrative-law [https://perma.cc/KH6X-JTGK] (last visited Oct. 9, 
2025). 
150 See id. 
151 See Aleinikoff, supra note 5; M. Isabel Medina, Demore v. Kim–A Dance of Power and 
Human Rights, 18 GEO. IMMIGR. L.J. 697, 697 (2004). 
152 See Holper, Liberty Decisions, supra note 10, at 1092 (mentioning the impact of Matter 
of M-S- on asylum seekers). 
153 See Miriam Peguero Medrano, Not Yet Gone, and Not Yet Forgotten: The Reasonable- 
ness of Continued Mandatory Detention of Noncitizens without a Bond Hearing, 108 J. 
CRIM. LAW & CRIMINOLOGY 597, 623–26 (2018) (commenting on the Jennings decision but 
focusing on the analysis of Section 1226(c) applicable to migrants with criminal back- 
grounds); Grace Benton, Making Sense of Prolonged Immigration Detention in a Post- 
Jennings World, 34 GEO. IMMIGR. L.J. 809, 816–17 (2020) (commenting on the Jennings de- 
cision’s failure to address constitutional limits on immigration detention and describing the 
federal courts’ constitutional decisions on prolonged detention after Jennings, including in 
the Padilla case). 
154 Organizations immersed in the litigation have created trainings and practice advisories as 
a result. See, e.g., Federal Court Litigation Section Pre-Recorded Content: U.S. Immigration 
Detention and Bond Litigation – An Advanced Discussion, AM. IMMIGR. LAWYERS ASS’N 

(Nov. 21, 2023), https://www.aila.org/shop/products/view/us-immigration-detention-and- 
bond-litigation-an-advanced-discussion [https://perma.cc/5XHR-AE5E]; ACLU, PRACTICE 

ADVISORY: PROLONGED DETENTION CHALLENGES AFTER JENNINGS V. RODRIGUEZ 4, 7, 9, 13 

http://www.aila.org/shop/products/view/us-immigration-detention-and-


26 NEV. L.J. 163 
 

Fall 2025] DETENTION EXPANSION BY STEALTH 191 

and complicated nature of the changes wrought in various administrative and 

other steps makes them less visible, and often harder to fully grasp. 

Further, the full impact of the recent expansion of detention authority was 

not quickly appreciated since the authority was not initially used to its full ex- 

tent. The Biden administration came into office shortly after the new interpreta- 

tion took hold. Under the Biden administration, asylum seekers at the border 

did not always enter expedited removal or detention at all.155 For those who did 

enter expedited removal and detention, some were released by ICE after pass- 

ing a credible fear interview without the need for Immigration Court review of 

detention.156 As a result, the numbers of asylum seekers in detention did not 

rise as much as might have been expected with the change in legal interpreta- 

tion. 

The stealthy nature of the detention power spread raises cause for deep 

concern. Because the accrual of detention authority took place in a series of 

steps, some of which were administrative and all of which were limited in their 

initial scope, there was little reaction to halt the process. Instead, the slow and 

quiet process allowed for a normalization of expanded detention authority, 

which then makes it more difficult to address.157 It is likely that the stealthy 

manner of the change allowed for a greater expansion than would have been 

possible through a congressional enactment or even a Supreme Court decision 

that specifically countenanced the new authority.158 Now that it is in place, the 

expansion will also likely require significant effort to address. 

 

(2018), https://www.aclu.org/sites/default/files/field_document/2018_03_21_jennings_v_rod 
riguez_practice_advisory.pdf [https://perma.cc/ESE2-NA6T]. 
155 The Biden Administration’s Humanitarian Parole Program for Cubans, Haitians, Nica- 
raguans, and Venezuelans: An Overview, AM. IMMIGR. COUNCIL (Oct. 31, 2023), 
https://www.americanimmigrationcouncil.org/research/biden-administrations-humanitarian- 
parole-program-cubans-haitians-nicaraguans-and [https://perma.cc/W6BS-8GVM] (creating 
a pathway for nationals of certain countries to arrive directly in the United States with pre- 
approved parole); Fact Sheet: CBP One Facilitated Over 170,000 Appointments in Six 
Months, and Continues to be Safe, Orderly, and Humane Tool for Border Management, U.S. 
DEP’T OF HOMELAND SEC. (Aug. 3, 2023), https://www.dhs.gov/archive/news/ 2023/08/03/ 
fact-sheet-cbp-one-facilitated-over-170000-appointments-six-months-and-continues-be [http 
s://perma.cc/CUW4-S3K4] (setting forth practices under the Biden administration that al- 
lowed many asylum seekers to present at a port of entry with an advance appointment and 
receive parole into the United States). 
156 See Detention Management, Detention FY 2025 YTD, Alternatives to Detention FY 2025 
YTD and Facilities FY 2025 YTD, U.S. IMMIGR. & CUSTOMS ENF’T, https://www.ice.gov 
/detain/detention-management [https://perma.cc/3Q4X-B3RG] (showing relatively high rates 
of parole from detention for fiscal year 2025 until February 2025); HOLLY STRAUT- 
EPPSTEINER ET AL., CONG. RSCH SERV., R48078, CREDIBLE FEAR AND DEFENSIVE ASYLUM 

PROCESSES: FREQUENTLY ASKED QUESTIONS 11 (2024), https://crsreports.congress.gov/prod 
uct/pdf/R/R48078 [https://perma.cc/62NL-ZRHX]. 
157 See MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 115–16, 231 
(Alan Sheridan trans., Vintage Books 2d ed. 1995) (1975). 
158 This expansion of detention authority followed a pattern similar to other stealthy expan- 
sions of harsh enforcement measures. For example, expedited removal came into being with 
the 1996 laws but initially applied only to migrants arriving at ports of entries. It slowly ex- 

http://www.aclu.org/sites/default/files/field_document/2018_03_21_jennings_v_rod
http://www.americanimmigrationcouncil.org/research/biden-administrations-humanitarian-
http://www.dhs.gov/archive/news/
http://www.ice.gov/
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B. Direct Consequences 

Despite the lack of attention, the impacts of this expansive detention au- 

thority were drastic. At a minimum, the new interpretation stripped away liber- 

ty protections for tens of thousands of asylum seekers each year.159 The auto- 

matic detention without review of a new subset of asylum seekers is significant, 

principally because it expands already broad mandatory detention power to 

cover an entire additional category of migrants so that overall, a large swath of 

migrants are entirely ineligible for review of detention. It is also relevant that 

the deprivation of liberty impacted asylum seekers who should enjoy specific 

protections from unnecessary detention under asylum and refugee law.160 

It is difficult to obtain clear data from the government on the number of 

asylum seekers who became subject to mandatory detention pursuant to Matter 

of M-S-. The asylum seekers directly impacted are those who were apprehended 

after crossing into the United States and were subject to expedited removal but 

passed a credible fear interview. Despite the challenges in determining the 

number of impacted individuals with exactitude, the government has acknowl- 

edged that the shift meant much greater rates of detention.161 

Analysis of the available data shows that the number of asylum seekers af- 

fected is almost certainly greater than ten thousand. In fiscal year 2024, approx- 

imately 187,000 migrants in ICE detention had initially been arrested by border 

authorities with Customs and Border Protection (CBP).162 This population rep- 

resents approximately 70 percent of all migrants in detention.163 A significant 

number of migrants in this category of detained individuals initially arrested by 
 

panded to include maritime arrivals and then all migrants encountered within 100 miles of 
the border and who had been in the United States fewer than 14 days. See Inspection and 
Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of Removal Pro- 
ceedings; Asylum Procedures, 62 Fed. Reg. 10311, 10312 (Mar. 6, 1997); Notice Designat- 
ing Aliens Subject to Expedited Removal Under Section 235(b)(1)(A)(iii) of the Immigra- 
tion and Nationality Act, 67 Fed. Reg. 68924 (Nov. 13, 2002); see Designating Aliens for 
Expedited Removal, 69 Fed. Reg. 48877 (Aug. 11, 2004). It has now been expanded, to the 
full extent of the authorizing statute, to include any migrant in the United States who cannot 
demonstrate entry more than two years ago. See Designating Aliens for Expedited Removal, 
90 Fed. Reg. 8139 (Jan. 24, 2025). Because the expansion of expedited removal took place 
slowly and incrementally, it became an accepted part of the immigration system by the time 
it was expanded to cover even those migrants who had been residing in the interior of the 
United States for lengthy periods, making it more difficult to challenge. 
159 To be sure, even when asylum seekers affected by the new detention authority qualified 
for Immigration Court custody redetermination hearings, detention for at least some period 
was often the norm. See Gilman, supra note 10, at 160–61. However, there was at least some 
ability to challenge the detention and to secure release by demonstrating a lack of justifica- 
tion for the deprivation of liberty. 
160 See infra note 224-25 and accompanying text. 
161 Matter of M-S-, 27 I. & N. Dec. 509, 519 n.8 (A.G. 2019) (delaying the effective date of 
the opinion in order to accommodate DHS’s need to change their “operational planning” for 
the “sizable population” previously eligible for Immigration Court review of detention). 
162 See supra Figure 2. 
163 See supra Figure 2. 



26 NEV. L.J. 163 
 

Fall 2025] DETENTION EXPANSION BY STEALTH 193 

CBP are likely impacted by the expanded detention authority set out in Matter 

of M-S-. These are individuals who were detained at the border and were not 

immediately removed through expedited removal; they were therefore likely 

asylum seekers since a claim of fear is the only exception to immediate remov- 

al in these circumstances.164 Government data further indicates that approxi- 

mately 35,000 asylum seekers placed in expedited removal received favorable 

credible fear findings in 2024.165 These 35,000 asylum seekers with favorable 

credible fear findings are a subset of the 187,000 detained migrants originally 

arrested by CBP, and so are the group most affected by the expanded detention 

authority.166 Some in this group would have been “arriving” asylum seekers 

and so would not have had the right to review of custody even before Matter of 

M-S-.167 However, based on historical trends and border operations in place 

during 2024, it can be established that the majority of the 35,000 asylum seek- 

ers with favorable credible fear determinations would not be “arriving” asylum 

seekers.168 As such, these asylum seekers would have had the opportunity of 
 

164 See 8 U.S.C. § 1225(b)(1) (2025); see also HILLEL R. SMITH, CONG. RSCH. CTR., 
IF11357, EXPEDITED REMOVAL OF ALIENS: AN INTRODUCTION (2022), https://www.congress. 
gov/crs-product/IF11357 [https://perma.cc/S3P8-TXFK] (explaining that expedited removal 
applies to migrants arriving at a port of entry and migrants crossing into the United States 
who are apprehended near the border and requires immediate removal except where the mi- 
grant “expresses an intent to apply for asylum or a fear of persecution); U.S. DEP’T OF 

HOMELAND SEC., FACT SHEET: IMPLEMENTATION OF THE CREDIBLE FEAR AND ASYLUM 

PROCESSING INTERIM FINAL RULE (2022), https://www.dhs.gov/archive/news/2022/05/26/ 
fact-sheet-implementation-credible-fear-and-asylum-processing-interim-final-rule [https://pe 
rma.cc/EJD7-C2EC] (“Individuals encountered at the border by Customs and Border Protec- 
tion (CBP) who are placed into expedited removal and who claim fear will be transferred to 
ICE detention.”). 
165 See U.S. CITIZENSHIP AND IMMIGR. SERVS., SEMI-MONTHLY CREDIBLE FEAR AND 

REASONABLE FEAR RECEIPTS AND DECISIONS (2024), https://www.uscis.gov/tools/reports- 
and-studies/semi-monthly-credible-fear-and-reasonable-fear-receipts-and-decisions 
[https://perma.cc/VGE4-JL79] (number calculated by adding total fear established cases 
(both torture and persecution) for each period listed). 
166 Only migrants detained at the border (represented by the 187,000 CBP arrests that result- 
ed in ICE detention) could be subjected to expedited removal during the time period covered 
by this data, and only asylum seekers subjected to expedited removal could be given and 
then pass credible fear interviews (represented by the 35,000 asylum seekers who passed a 
credible fear interview). See 8 U.S.C. §§ 1225(b)(1)(A), (B) (providing for credible fear in- 
terviews for asylum seekers placed in expedited removal); Designating Aliens for Expedited 
Removal, 69 Fed. Reg. 48877, 48880 (Aug. 11, 2004) (applying expedited removal to mi- 
grants who had entered the United States within the last 14 days and who were apprehended 
within 100 miles of the border as well as arriving migrants at a port of entry). As such, those 
asylum seekers with a favorable credible fear interview are among those arrested at the bor- 
der and then subjected to ICE detention. 
167 See 8 C.F.R. § 1003.19(h)(1)(i) (2024). 
168 Historically, there are more non-arriving asylum seekers than arriving. See, e.g., U.S. 
CUSTOMS & BORDER PROT., CLAIMS OF FEAR: CBP SOUTHWEST BORDER AND CLAIMS OF 

CREDIBLE FEAR TOTAL APPREHENSIONS/INADMISSIBLES (FY 2017–2019), https://www.cbp. 
gov/newsroom/stats/sw-border-migration/claims-fear [https://perma.cc/E7N9-T9RD] (last 
visited Oct. 9, 2025) (between 2017 and 2019, identifying 38,300 claims of fear made by 
asylum seekers who entered the United States and were apprehended and placed in expedited 

http://www.dhs.gov/archive/news/2022/05/26/
http://www.uscis.gov/tools/reports-
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individualized consideration of the need for detention with review before the 

decision in Matter of M-S-. 

Further evidence that asylum seekers are heavily impacted by the new de- 

tention authority is found in the length of time that asylum seekers remain in 

ICE detention after a credible fear finding. The average length of detention 

time for asylum seekers who passed a credible fear interview was more than 

seventy days in fiscal year 2024, which is significantly longer than the overall 

average of forty-seven days.169 Worse yet, at the end of 2024, more than ninety- 

nine asylum seekers had been in detention for a year or more.170 This lengthy 

period of detention is likely attributable, at least in part, to the unavailability of 

review of their detention. 

The impact can also be seen in a decline in the number of Immigration 

Court custody redetermination hearings taking place, as seen in Figure 3. After 

the new interpretations became effective, Immigration Court custody redeter- 

mination hearings dropped in number. Between the years 2012 and 2020, the 

lowest number of Immigration Court custody redetermination proceedings to 

take place was 57,000.171 Between 2021 and 2023, the most recent years for 

which data is available, the highest number of Immigration Court custody rede- 

termination proceedings was 40,000.172 While the data does not provide details 

regarding the categories of migrants who sought custody review in Immigration 

Court, it can be assumed that a significant number of asylum seekers who 

passed their credible fear interviews sought such hearings in the past.173 The 
 

removal while 17,284 claims of fear were made by asylum seekers presenting at a port of 
entry who were placed in expedited removal). Specifically, in 2024, most asylum seekers 
who underwent expedited removal and credible fear screenings would not have been deemed 
“arriving,” because very few, if any, asylum seekers who presented at a port of entry that 
year were placed in expedited removal or given a credible fear interview. Almost all individ- 
uals presenting at ports of entry—all “arriving” asylum seekers—did so by using the 
CBPOne app and then were paroled into the United States without placement in expedited 
removal. See NAT’L IMMIGR. F., CBP ONE: FACT SHEET AND RESOURCES DIRECTORY (2023), 
https://immigrationforum.org/article/cbp-one-fact-sheet-and-resources-directory [https://per 
ma.cc/7JXT-94MK] (those using the CBPOne app to present at a port of entry were general- 
ly not placed in expedited removal); “We Couldn’t Wait” Digital Metering at the US-Mexico 
Border, HUM. RTS. WATCH. (May 1, 2024), https://www.hrw.org/report/2024 /05/01/we- 
couldnt-wait/digital-metering-us-mexico-border [https://perma.cc/CE7F-L2KG] (document- 
ing that asylum seekers attempting to present at a port of entry without a CBPOne appoint- 
ment were turned away and pushed back to Mexico). 
169 See U.S. IMMIGR. & CUSTOMS ENF’T, ICE DETENTION STATISTICS (2024), https://www. 
ice.gov/detain/detention-management [https://perma.cc/V8PX-SBZK]. 
170 See id. 
171 See infra Figure 3. 
172 See infra Figure 3. 
173 See INGRID EAGLY, STEVEN SHAFER & JANA WHALLEY, AM. IMMIGR. COUNCIL, 
DETAINING FAMILIES: A STUDY OF ASYLUM ADJUDICATION IN FAMILY DETENTION 3, 25 
(2018), https://www.americanimmigrationcouncil.org/report/detaining-families-a-study-of-as 
ylum-adjudication-in-family-detention [https://perma.cc/CHX6-UUNB] (documenting that 
ICE regularly denied release to detained asylum-seeker families and 59 percent of those de- 
tained families sought review of their detention before the Immigration Courts). For asylum 

http://www.hrw.org/report/2024
http://www/
http://www.americanimmigrationcouncil.org/report/detaining-families-a-study-of-as
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drop-off in the number of Immigration Court custody redetermination hearings 

thus reflects the loss of a right to review for many asylum seekers. 

FIGURE 3: IMMIGRATION CUSTODY REDETERMINATION HEARINGS
174 

 

 

Both Jennings and Matter of M-S- left open the possibility that ICE could 

release asylum seekers from detention after a favorable credible fear determina- 

tion, under an authority known as parole.175 In fact, the existence of parole as a 

mechanism for the release of asylum seekers after a favorable credible fear in- 

terview was important to the analysis in the two decisions.176 However, parole 

is entirely discretionary and is not granted on a regular basis.177 Parole is often 
 

 

seekers in detention, a custody review hearing in Immigration Court has been the only way 
to secure review of detention and release if ICE refuses to grant release, so it is logical that 
most asylum seekers will seek out this hearing if available. 
174 U.S. DEP’T OF JUST., EXEC. OFF. FOR IMMIGR. REV., STATISTICS YEARBOOKS (2019), https: 

//www.justice.gov/eoir/statistical-year-book [https://perma.cc/W29T-LPFR] (providing the 
data for Immigration Court custody redetermination hearings from 2012 to 2018); U.S. 
DEP’T OF JUST., EXEC. OFF. FOR IMMIGR. REV., STRATEGIC PLAN, APPENDIX B: CURRENT 

OPERATING ENVIRONMENT (on file with Nevada Law Journal) (Immigration Court custody 
redetermination hearings 2019–2023; approximate data only since source does not provide 
specific numbers of hearings). 
175 Jennings v. Rodriguez, 583 U.S. 281, 287–88 (2018); Matter of M-S-, 27 I. & N. Dec. 
509, 517–19 (A.G. 2019); 8 U.S.C. § 1182(d)(5)(A) (2025); 8 C.F.R. § 212.5(c) (2025). 
176 Jennings, 583 U.S. at 300; M-S-, 27 I. & N. Dec. at 516–18. 
177 See HILLEL R. SMITH, CONG. RSCH. SERV., R45915, IMMIGRATION DETENTION: A LEGAL 

OVERVIEW 25, 26, 28 (2019), https://www.congress.gov/crs-product/R45915 [https://perma. 
cc/FQ6J-CU2H] (affirming that asylum seekers “typically” remain detained throughout their 

http://www.justice.gov/eoir/statistical-year-book
http://www.congress.gov/crs-product/R45915
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denied without individualized consideration, even when there have been gov- 

ernmental policies in place indicating that asylum seekers should be presump- 

tively favored for parole.178 Parole does not then provide a genuine pathway to 

release from detention, which would make it unnecessary for review of deten- 

tion in the Immigration Courts. While Immigration Court review of detention 

often fails to guarantee liberty adequately for asylum seekers and others,179 the 

possibility of a custody redetermination hearing in Immigration Court offers at 

least some protection against arbitrary and unnecessary detention. For this rea- 

son, the courts have emphasized that mandatory detention without such review 

must be strictly limited to ensure the overall constitutionality of the detention 

system.180 Eliminating the eligibility of asylum seekers to obtain Immigration 

Court review of detention is not simply a transfer of detention authority from 

the Immigration Courts to ICE. It is a significant new detention authority and 

limitation on release, even where detention is not justified on any individual- 

ized basis. 

 

C. Systemic Consequences 

It was foreseeable after the Matter of M-S- ruling that the negative impacts 

of the new detention authority were likely to expand significantly beyond the 

harm to asylum seekers at the border. The second Trump administration has 

now deployed this expanded detention power to its full extent as part of a cam- 

 

 

proceedings and asserting broad discretion of the agencies regarding parole as well as lack of 
review of a decision to continue detention). 
178 See, e.g., U.S. IMMIGR. & CUSTOMS ENF’T, PAROLE OF ARRIVING ALIENS FOUND TO HAVE 

A CREDIBLE FEAR OF PERSECUTION OR TORTURE 2–3 (2009), https://www.ice.gov/doclib 
/dro/pdf/11002.1-hd-parole_of_arriving_aliens_found_credible_fear.pdf [https://perma.cc/A 
25D-2YC9] (establishing presumption of eligibility for parole for asylum seekers who pass a 
credible fear interview); Heredia Mons v. Wolf, No. 19-1593, 2020 WL 4201596, at *1–*3 
(D.D.C. July 22, 2020) (concluding that asylum applicants offered sufficient indicia that ICE 
was denying parole without individualized determinations in contravention of the govern- 
ment’s own 2009 presumption of parole policy, even after the District Court had issued a 
preliminary injunction requiring individual parole decisions); FREEDOM FOR IMMIGRANTS, 
WIDESPREAD BOND & PAROLE DENIALS OF ASYLUM SEEKERS, https://www.freedomforimm 
igrants.org/bond-parole-denials [https://perma.cc/3KEC-9T2A] (last visited Oct. 9, 2025) 
(documenting widespread denials of parole under the first Trump administration); REBECCA 

GENDELMAN ET AL., HUM. RTS. FIRST, “I’M A PRISONER HERE:” BIDEN ADMINISTRATION 

POLICIES LOCK UP ASYLUM SEEKERS 19–20 (Eleanor Acer et al. eds., 2022), https://human 
rightsfirst.org/wp-content/uploads/2022/09/ImaPrisonerHere.pdf [https://perma.cc/7XLV- 
KUNN] (describing a lengthy history of parole denials even after the issuance of the 2009 
directive establishing presumptive parole for asylum seekers after a favorable credible fear 
finding). 
179 See, e.g., Gilman, supra note 10, at 160–61; Holper, Liberty Decisions, supra note 10, at 
1078, 1120–21. 
180 See, e.g., Demore v. Kim, 538 U.S. 510, 517–18, 531 (2003) (justifying mandatory de- 
tention under 8 U.S.C. § 1226(c) on the grounds that it applied to a “limited class” of mi- 
grants who admitted their removability). 

http://www.ice.gov/doclib
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paign of mass detention as a companion to mass deportations.181 The Trump 

administration has made very clear that it seeks to detain as well as deport en 

masse.182 One of the first Executive Orders signed after inauguration specifical- 

ly provided that it is government policy to: “Detain[], to the maximum extent 

authorized by law.”183 

The strong partnership between the Trump administration and the pri- 

vate sector, including the private prison industry,184 also supports the use of 

the broad detention power inherited by this administration to sweep vast 

numbers of migrants into detention.185 Stock prices for private prison com- 

panies increased significantly after the second Trump inauguration, demon- 

strating the financial benefits of expanded detention and the incentives to 

keep detention levels high.186 

The expanded detention authority that began to be consolidated with 

Matter of M-S- under the first Trump administration is now being utilized to 

engage in widespread detention of migrants under this second Trump admin- 

istration. In addition, the logic underlying Matter of M-S- and its reading of 

Jennings is being utilized to broaden detention power further. 

 

181 See Steve Inskeep & Christopher Thomas, Trump Promised the ‘Largest Deportation’ in 

U.S. History. Here’s How He Might Start, NPR POLITICS (Nov. 14, 2024, at 15:26 ET), 
https://www.npr.org/2024/11/12/nx-s1-5181962/trump-promises-a-mass-deportation-on-day- 
1-what-might-that-look-like [https://perma.cc/KBN8-THGS] (quoting then-presidential can- 
didate Trump as saying that, on day one of the presidency, he would initiate the “largest de- 
portation program . . . in the history of America”); Laura Strickler et al., How Would Mass 
Deportation of Migrants Under Trump Actually Work?, NBC NEWS, (July 16, 2024, at 09:00 
PDT), https://www.nbcnews.com/investigations/mass-deportation-migrants-trump-actually- 
work-rcna161637 [https://perma.cc/Z5VM-N5CRR] (quoting then-presidential candidate 
Trump’s press secretary as saying that as President Trump would carry out “mass deporta- 
tions”). 
182 See, e.g., Brit McCandless Farmer, The Blueprint of Trump’s Deportation Plan: A Ques- 
tionable Approach by Eisenhower, CBS NEWS: 60 MINUTES OVERTIME (Oct. 27, 2024, at 
19:45 EDT), https://www.cbsnews.com/news/blueprint-of-trump-deportation-plan-a- 
questionable-approach-by-eisenhower-60-minutes [https://perma.cc/NW5C-TW8G]. 
183 Securing Our Borders Exec. Order No. 14165, 90 Fed. Reg. 8647 (Jan. 20, 2025). 
184 Laura Romero, Peter Charalambous & Soo Rin Kim, Private Prison Firm CoreCivic 
Gave $500K to Trump’s Inauguration, Highlighting Industry Support, ABC NEWS (Jan. 29, 
2025, at 07:43 PT), https://abcnews.go.com/US/private-prison-firm-corecivic-gave-500k- 
trumps-inauguration/story?id=118218707 [https://perma.cc/F7XH-YQBJ]. 
185 Nicol Turner Lee, How Federal Layoffs Set the Stage for Greater Privatization and Au- 
tomation of the US Government, BROOKINGS (Jan. 30, 2025), https://www.brookings.edu/ 
articles/how-federal-layoffs-set-the-stage-for-greater-privatization-and-automation-of-the-u-  
s-government [https://perma.cc/A4QA-D4W7]; Jess Bidgood & Jonathan Swan, ‘Effectively 
Unaccountable’: Inside the Trump-Musk Relationship, N.Y. TIMES (Feb. 5, 2025), https:// 
www.nytimes.com/2025/02/05/us/politics/trump-musk-relationship.html 
[https://perma.cc/3LUN-APQ5]. 
186 Michael A. Gayed, GEO: Trump’s Immigration Drive Sending the Company’s Stock to 
Stratosphere, SEEKING ALPHA (Feb. 17, 2025, at 04:51 ET), https://seekingalpha.com/ arti- 
cle/4758941-geo-trump-immigration-drive-sending-stock-to-stratosphere [https://perma.cc/F 
ZA5-7S5U]. 

http://www.npr.org/2024/11/12/nx-s1-5181962/trump-promises-a-mass-deportation-on-day-
http://www.nbcnews.com/investigations/mass-deportation-migrants-trump-actually-
http://www.cbsnews.com/news/blueprint-of-trump-deportation-plan-a-
http://www.brookings.edu/
http://www.nytimes.com/2025/02/05/us/politics/trump-musk-relationship.html
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Under Matter of M-S-, mandatory detention now applies to any individual 

ever placed in expedited removal just at the moment when expedited removal 

has been expanded to include many more individuals.187 The Trump admin- 

istration has now extended expedited removal beyond border arrivals to cover 

any non-citizen who crossed the border without inspection and has been in the 

United States for fewer than two years.188 Mandatory detention thus can sweep 

in anyone caught up in this new expanded expedited removal category, includ- 

ing bona fide asylum seekers.189 Thus, asylum seekers with valid claims to pro- 

tection who have lived in the United States for months or years before being 

placed in expedited removal face categorical detention without review. 

Beyond this detention expansion based directly in Matter of M-S-, the au- 

thority created by that case is providing the foundation for even greater deten- 

tion power. In 2025, new administrative decisions further expanded detention 

authority. 

In May 2025, the BIA issued a precedential decision, known as Matter of 

Q. Li, granting further detention authority to immigration officials.190 The BIA 

held that any non-citizen apprehended “while arriving in the United States” is 

subject to mandatory detention without eligibility for Immigration Court custo- 

dy review.191 The BIA indicated that mandatory detention applied under Sec- 

tion 1225 even though the migrant had crossed into the United States before 

apprehension and had never been placed in expedited removal.192 The decision 
 

 

187 Matter of M-S-, 27 I. & N. Dec. 509, 518 (A.G. 2019); Designating Aliens for Expedited 
Removal, 69 Fed. Reg. 8139, 8139 (Jan. 24, 2025). 
188 Designating Aliens for Expedited Removal, supra note 187, at 8139–40. 
189 The asylum claim could be recognized as viable in several different ways. First, some 
migrants placed in expedited removal once in the interior of the United States could receive 
and pass a credible fear screening interview just as they would if placed in expedited remov- 
al at the border. Second, some asylum seekers who have already filed asylum applications 
from within the United States and have received notification that the application is complete 
and ready for adjudication may nonetheless be placed into expedited removal and subjected 
to detention. See Joshua Goodman & Gisela Salomon, ICE Agents Wait in Hallways of Im- 
migration Court as Trump Seeks to Deliver on Mass Arrest Pledge, ASSOCIATED PRESS (May 
21, 2025, at 22:30 PDT), https://apnews.com/article/immigration-courts-arrests-trump-ice- 
deportations-fa96435d4ec021cc8ff636b23d80d848 [https://perma.cc/WQ8N-ZZVH] (docu- 
menting cases of individuals who had applied for asylum and were attending their Immigra- 
tion Court hearings on the asylum claim when they were placed in expedited removal and 
detained); NAT’L IMMIGR. PROJECT, PRACTICE ALERT: PROTECTING NONCITIZENS FROM 

EXPEDITED REMOVAL AND IMMIGRATION COURT ARRESTS (2025), https://nipnlg.org/sites/ 
default/files/2025-05/alert-protecting-noncitizens-er.pdf [https://perma.cc/V86B-YDKZ] 
(explaining possibilities for seeking and passing a credible fear interview after placement in 
expedited removal for asylum seekers already inside the United States). 
190 Matter of Q. Li, 29 I. & N. Dec. 66, 66 (B.I.A. 2025). 
191 Id. at 70. 
192 Mandatory detention thus applies under this precedential decision even though the mi- 
grant would not be deemed an “arriving” migrant under the regulation. See 8 C.F.R. § 1.2 
(2025); 8 C.F.R. § 1001.1(q) (2025). 
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applies to asylum seekers as well as others placed directly into full Immigration 

Court proceedings after crossing into the United States.193 

In dictating this expansion of detention authority in Matter of Q. Li, the 

BIA relied on Matter of M-S, demonstrating the power of that administrative 

decision to change the detention landscape.194 The BIA also invoked Jennings 

in reaching its holding, even though the Jennings Court had not been asked to 

consider the nature of detention or the availability of review for border crossers 

as a category of migrants.195 A figure comparing the historic framework for 

immigration detention involving migrants arriving at the border with the cur- 

rent state of immigration detention after recent expansions of immigration de- 

tention authority is provided in Figure 4 to illustrate the complex but broad de- 

tention power of immigration authorities that has developed.196 
 

 

 

 

 

 

 

 

 

 

 

193 See Q. Li, 29 I. & N. Dec. at 68 (holding that the unavailability of custody review applies 
to all migrants apprehended at the border or after crossing into the United States without au- 
thorization; the immigration authorities may place such migrants in expedited removal or 
directly into full removal proceedings and, in either case, the migrant is subject to mandatory 
detention throughout any removal proceedings, whether those proceedings are to adjudicate 
an asylum claim or to make other removability determinations). 
194 See id. at 68, 71. 
195 Id. at 68–70. The analysis in the portion of Jennings relied upon in this BIA decision was 
particularly limited and likely to be incorrect. The Court entirely ignored the consistent in- 
terpretation and practice of the immigration agencies in granting Immigration Court custody 
review hearings under Section 1226(a) to those not placed in expedited removal and instead 
charged with inadmissibility in full Immigration Court removal proceedings after crossing 
the border, except for in the case of “arriving” migrants presenting at a port of entry as de- 
fined in the regulation. See, e.g., IMMIGRATION JUDGE BENCHBOOK: FACTORS UNDER INA 

§ 236(A) (2014), https://www.justice.gov/sites/default/files/eoir/legacy/2014/08/15/factors- 
bond.pdf [https://perma.cc/2DTX-SUJK]; see also Matter of R-A-V-P-, 27 I. & N. Dec. 803, 
803 (B.I.A. 2020) (recognizing eligibility for Immigration Court custody redetermination 
hearing for a migrant who was apprehended shortly after crossing the border). The Immigra- 
tion Clinic which I direct has carried out dozens of Immigration Court custody redetermina- 
tion hearings in this exact context. The Court also failed to address the potential superflu- 
ousness of 8 U.S.C. § 1226(c) under its analysis. This provision specifically requires 
mandatory detention of certain individuals with criminal records, including migrants appre- 
hended at the border and charged with inadmissibility. This provision would be duplicative if 
all individuals apprehended at the border are subject to mandatory detention under 8 U.S.C. 
§ 1225. 
196 See Figure 4. 

http://www.justice.gov/sites/default/files/eoir/legacy/2014/08/15/factors-
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FIGURE 4: EXPANDED DETENTION AUTHORITY 

 

 

 

The decision in Matter of Q. Li applies on its face to migrants in the United 

States who very recently crossed the border and who are still in close proximity 

to the border.197 There is also federal court litigation urging that this new read- 

ing of the statute is erroneous and unconstitutional, which has had some suc- 

cess.198 The effect of the BIA’s decision in Matter of Q. Li may still be limited 

then. 

However, the decision demonstrates the extent to which the immigration 

agencies are amassing authority, building upon the logic of Jennings and Mat- 

ter of M-S-. This understanding of the detention statutes allows for the applica- 

tion of mandatory detention to any migrant who came to the United States 

through the border without documentation. As this article goes to print, the BIA 

has issued yet another decision purporting to dictate just such unprecedented 

and broad detention authority.199 

 

197 See Q. Li, 29 I. & N. Dec. at 70; see also 8 U.S.C. § 1225. 
198 See Padilla v. Immigr. & Customs Enf’t, 379 F. Supp. 3d 1170, 1173 (W.D. Wash. 
2019), modified, 387 F. Supp. 3d at 1219; Padilla v. Immigr. & Customs Enf’t, 953 F.3d 
1134, 1139–40 (9th Cir. 2020), cert. granted, judgment vacated, 141 S. Ct. 1041 (2021); see 
also Order Granting Preliminary Injunction at 1–2, Rodriguez Vazquez v. Bostock, 779 F. 
Supp. 3d 1239 (W.D. Wash. Apr. 24, 2025) (No. 25-CV-05240). This litigation predates 
Matter of Q. Li and addresses the practice of denying detention review to asylum seekers and 
other migrants who entered the United States irregularly through the border. It is not a direct 
challenge to Matter of Q. Li and its holding. However, it addresses the interpretation of de- 
tention authority presented in Matter of Q. Li. 
199 See Matter of Yajure Hurtado, 29 I. & N. Dec. 216, 216 (B.I.A. 2025). 
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In Matter of Yajure Hurtado, issued in September 2025 just months after 

Matter of Q. Li, the BIA took the reasoning of Jennings and Matter of M-S- 

even further. The precedential decision interpreted Section 1225, authorizing 

detention without review, as applicable to all migrants who entered the United 

States through a border without a visa.200 The BIA thus applied mandatory de- 

tention to long-time residents of the United States who initially entered irregu- 

larly, vastly extending this detention power beyond those at the physical border 

and those with criminal histories who had previously been subjected to deten- 

tion without review. 201 

This extension of detention authority relies in part on the suggestion in 

Jennings that Section 1225(a)(1) applies to all migrants who are treated as in- 

admissible to the United States under the grounds of removal that apply to per- 

sons who did not initially enter the United States with a visa or other permis- 

sion.202 Many migrants in the interior of the United States are placed into 

Immigration Court removal proceedings and charged with inadmissibility if 

they initially entered irregularly, even if they have been in the United States for 

many years.203 All such migrants are subject to mandatory detention under the 

BIA’s ruling. For example, an undocumented survivor of domestic violence 

who has lived in the United States for a decade and who has U.S. citizen chil- 

dren might be subjected to mandatory detention without review if placed in re- 

moval proceedings and charged as inadmissible because of her initial irregular 

entry. Mandatory detention could result, for example, if ICE became aware of 

the survivor’s presence in the United States without documentation and took 

her into custody as a result of a visit to the police station to sort out an incident 

of intra-family violence. 

As with Matter of Q. Li, litigation has challenged the ruling in Matter of 

Yajure Hurtado, and this latest expansion of detention authority has met with 

strong disfavor in the federal courts.204 However, since the narrower interpreta- 

 

200 See Jennings v. Rodriguez, 583 U.S. 281, 288 (2018); 8 U.S.C. § 1225(a)(1). 
201 It is worth noting that this interpretation by the BIA was issued shortly after ICE attor- 
neys began to urge this interpretation in Immigration Court. See ICE Memo: Interim Guid- 
ance Regarding Detention Authority for Applications for Admission, AIML Doc. No. 
25071607, AM. IMMIGR. LAWS. ASS’N (July 8, 2025), https://www.aila.org/library/ice-memo- 
interim-guidance-regarding-detention-authority-for-applications-for-admission 
[https://perma.cc/A6MS-VEGA] (memorandum indicating that ICE counsel should assert in 
Immigration Court that all persons charged with inadmissibility are ineligible for Immigra- 
tion Court review in scheduled bond hearings). 
202 Jennings, 583 U.S. at 287; 8 U.S.C. § 1182. 
203 See 8 U.S.C. § 1229(a)(1) (providing for the Immigration Courts to resolve inadmissibil- 
ity and deportability grounds of removal in unitary proceedings known as removal proceed- 
ings). Cf. 8 U.S.C. § 1182 (inadmissibility grounds of removal applied to those who were not 
initially admitted to the United States); 8 U.S.C. § 1227 (deportability grounds of removal 
applied to migrants who were “admitted to the United States”). 
204 See Bautista v. Santacruz, No. 5:25-cv-01873-SSS-BFM, 2025 WL 3288403, at *8 (C.D. 

Cal. Nov. 25, 2025) (national class action summary judgment finding that the interpretation 

of the BIA in Matter of Yajure Hurtado is incorrect and that Immigration Court review of 

http://www.aila.org/library/ice-memo-
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tion of the ruling in Jennings set out in Matter of M-S- was not halted, it is pos- 

sible that the capacious interpretation of the detention statute offered in Matter 

of Q. Li and Matter of Yajure Hurtado could take hold. 

Additionally, the stealthy but dramatic expansion of detention authority for 

those at the border coincides with other, more visible changes in detention. 

These changes include the Supreme Court’s 2021 decision in Johnson v. Guz- 

man Chavez, which cut off review of detention for migrants with final orders of 

removal who are pursuing asylum-related relief.205 For several years before the 

Supreme Court’s decision, in some circuits, review of detention was available 

for migrants with final removal orders who left the country and returned, had 

their removal orders reinstated, and then sought asylum-related relief.206 In 

Guzman Chavez, the Supreme Court resolved a circuit split and found that de- 

tention in such cases was governed by the post-order statute, Section 1231, 

which does not allow for review.207 The Court concluded that Section 1226(a), 

which is the pre-trial statute allowing for review,208 did not apply.209 The Su- 

preme Court thus guaranteed that this category of protection-seekers would also 

face mandatory detention. 

The changes also include Congressional action to expand detention. In ear- 

ly 2025, the U.S. Congress adopted the Laken-Riley Act, which adds to the ex- 

isting authority under 8 U.S. Code Section 1226(c) for the mandatory detention 

of migrants with certain criminal histories.210 The expansion is significant, be- 

cause it requires detention of migrants accused of certain crimes, including 

thefts, even if there has not yet been a finding of guilt in the criminal case.211 

The slow normalization of widescale immigration detention without review de- 

scribed in this Article may well have contributed to Congress’ willingness to 

pass the Laken Riley Act and may also make it harder to challenge through liti- 

gation.212 

When taken all together, changes in recent years may well result in manda- 

tory detention for most migrants in ongoing immigration proceedings. Almost 
 

detention is available to individuals apprehended within the interior of the United States re- 

gardless of manner of entry); Vazquez v. Feeley, No. 25-CV-01542-RFB-EJY, 2025 WL 

2676082, at *11 (D. Nev. Sep. 17, 2025); Lopez Santos v. Noem, No. 25-CV-01193, 2025 

WL 2642278, at *3 (W.D. La. Sep. 11, 2025); List of Favorable Caselaw, AM. IMMIGR. 

COUNCIL & UNIV. OF IOWA IMM. LAW CLINIC (Nov. 26, 2025), https://ailassoc.sharepoint. 

com/:x:/s/legalteam/ETbJeNF7whFKjedlZi4f-L0BLqBvPhDAf5Fan6xh3q9ItA [https://perm 

a.cc/8ZPN-PQNF]. 
205 Johnson v. Guzman Chavez, 594 U.S. 523, 526 (2021). 
206 See Guzman Chavez v. Hott, 940 F.3d 867, 869 (4th Cir. 2019); Guerra v. Shanahan, 831 
F.3d 59, 60–61 (2d Cir. 2016). 
207 Johnson, 594 U.S. at 533–42. 
208 8 U.S.C. § 1226(a). 
209 Johnson, 594 U.S. at 533. 
210 Laken Riley Act, Pub. L. No. 119-1, § 2, 139 Stat. 3 (2025). 
211 See id. (providing for mandatory detention for migrants based on an arrest or the filing of 
charges for certain crimes, rather than a conviction). 
212 See supra notes 157–58 and accompanying text. 
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no detained migrants would have the ability to seek review of an ICE determi- 

nation to deprive them of liberty. Effectively, only migrants who originally en- 

tered on a visa and then fell out of status and who have no or almost no crimi- 

nal history would be entitled to an inquiry regarding the justification for 

depriving them of liberty. 

It is useful to consider a few illustrative examples of the impacts of devel- 

opments since the 2018 decision in Jennings and the 2019 decision of the At- 

torney General in Matter of M-S-. The new detention power affects the case of 

an asylum seeker who fled repression inflicted by the autocratic regime of Nic- 

aragua as a result of his involvement in student protests for democracy.213 Prior 

to the recent expansion of detention power, if this asylum seeker was appre- 

hended after crossing into the United States at the Texas/Mexico border and 

placed in expedited removal but then passed a credible fear interview, he would 

have had the ability to seek review of his custody if ICE refused to release 

him.214 He could hope to be released while pursuing his asylum claim in Immi- 

gration Court removal proceedings. After Matter of M-S-, he would be subject 

to automatic mandatory detention even after he was screened and found to be a 

viable asylum seeker who would be permitted to pursue his claim. If ICE in- 

stead chose not to place this asylum seeker in expedited removal and instead 

released him at the border but then decided to re-arrest him when he appeared 

in Immigration Court for a hearing, he also would be without recourse to seek 

review of his detention under recent BIA caselaw.215 In either case, ICE would 

be his jailer and judge on the detention question. He would have no right to 

Immigration Court review of his detention and would likely remain detained 

throughout the lengthy Immigration Court proceedings, even though those pro- 

ceedings might well eventually result in a grant of asylum and the right to re- 

main in the United States. 

Similarly, before the recent changes, a migrant who entered the United 

States without a visa through the southern border more than twenty years ago 

and then married and had children in the United States would not have been 

subject to mandatory detention if apprehended and placed into Immigration 

Court removal proceedings.216 If not released by ICE initially, this individual 

 

213 This illustrative fact pattern is based on the case of a client represented by the University 
of Texas School of Law Immigration Clinic. The client was released by ICE after passing the 
credible fear interview under the administration of President Biden and went on to attend all 
hearings and win his case. 
214 See Matter of X-K-, 23 I. & N. Dec. 731, 733 (B.I.A. 2005). 
215 ICE has detained numerous asylum seekers as they exit initial Immigration Court hear- 

ings despite the demonstrated intention of those asylum seekers to attend their hearings and 
appointments. See, e.g., Henry Rosoff, ICE Escalates Immigration Arrests Outside NYC 
Court, YAHOO NEWS (July 8, 2025, at 14:18 PDT), https://www.yahoo.com/news/ice- 
escalates-immigration-arrests-outside-211829955.html [https://perma.cc/VLW8-6VFX]. 
216 This illustrative case example is very similar to the situation of the named plaintiff in the 
Rodriguez Vazquez litigation. See Order Granting Preliminary Injunction at 2–3, Rodriguez 
Vazquez v. Bostock, 779 F. Supp. 3d 1239 (W.D. Wash. Apr. 24, 2025) (No. 25-CV-05240). 

http://www.yahoo.com/news/ice-


26 NEV. L.J. 163 
 

204 NEVADA LAW JOURNAL [Vol. 26:1 

would have been able to seek review of ICE’s detention decision before the 

Immigration Court and might achieve release on recognizance or through pay- 

ment of a monetary bond. He could return to his home and family while pursu- 

ing relief in Immigration Court removal proceedings. However, under Matter of 

M-S- and recent BIA caselaw, this individual’s entry through the southern bor- 

der years ago may make him ineligible for custody review in the Immigration 

Court despite his longtime ties to the United States and his relationship with 

U.S. citizen children as well as the absence of any criminal record. 

A contrasting situation would involve an individual who arrived on a tour- 

ist visa through a U.S. airport and was granted permission to remain in the 

United States for six months but overstayed that visa and remained for one 

year. If that person were apprehended and detained by ICE and placed in Im- 

migration Court removal proceedings, she would present the exceptional case 

where she would still be eligible to seek review in Immigration Court of an ICE 

decision to detain her during the removal proceedings. If this individual came 

to the attention of ICE through a traffic stop, for example, she might be taken 

into ICE custody but would be eligible for an individualized determination of 

the need for her detention and would enjoy the right of review in Immigration 

Court. This result would be the same under prior detention rules as well as un- 

der the new expansion of detention authority. The entry on a visa, despite a rel- 

atively short period of presence in the United States, would allow for greater 

rights to review of detention. However, if she instead came to the attention of 

ICE and was placed in removal proceedings as a result of a conviction for shop- 

lifting, she would likely be subject to mandatory detention without review dur- 

ing those proceedings under detention authority at Section 1226(c) that has ex- 

isted since the adoption of the 1996 laws.217 

D. Consequences for the Rule of Law and Fundamental Liberty Principles 

In addition to leading to a loss of liberty for many migrants, the expansion 

of detention authority has other serious negative impacts. The change in deten- 

tion norms raises grave questions about respect for the rule of law. 

The current broad immigration detention power turns basic liberty princi- 

ples on their head. Rather than treating liberty as the baseline and detention as 

the exception, immigration detention is mandatory for entirely new categories 

of migrants without any inquiry into the need for detention to address flight risk 

 

 

217 See 8 U.S.C. § 1226(c) (mandatory detention for convictions that qualify under 8 U.S.C. 

§ 1227(a)(2)(A)(i)); 8 U.S.C. § 1227(a)(2)(A)(i) (providing for deportability of persons con- 
victed of crimes that qualify as crimes of moral turpitude, including theft, where the sentence 
can be one year or more); SIRINE SHEBAYA & ROBERT KOULISH, ACLU, DETAINED WITHOUT 

PROCESS: THE  EXCESSIVE  USE OF  MANDATORY  DETENTION  AGAINST  MARYLAND’S 

IMMIGRANTS 11, 13–14 (describing cases of individuals who had been admitted to the United 
States with legal status but were placed in mandatory detention without review as a result of 
theft and shoplifting charges). 
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or danger.218 There is nothing to suggest that the group of migrants subjected to 

this extended detention authority automatically present a flight risk or a danger. 

To the contrary, numerous studies demonstrate that asylum seekers and other 

migrants are very likely to appear for their immigration proceedings, at rates 

above eighty percent.219 There is no evidence that asylum seekers as a group 

present a danger to the community either; nor do other migrants potentially 

swept up in the new detention authority.220 The system thus permits widescale 

group-based detention that is not necessary for any legitimate governmental 

purpose. The result is a violation of the basic principle that immigration deten- 

tion is civil detention, to be used only exceptionally where there is special justi- 

fication.221 

As such, if allowed to stand, the expanded authority weakens longstanding 

understandings of civil detention in the United States that have served to limit 

 

 

 

218 See Matter of M-S-, 27 I. & N. Dec. 509, 517–19 (2019); Matter of Q. Li, 29 I. & N. 
Dec. 66, 69–71 (B.I.A. 2025); Matter of Yajure Hurtado, 29 I. & N. Dec. 216, 216 (B.I.A. 
2025). 
219 See INGRID EAGLY & STEVEN SHAFER, AM. IMMIGR. COUNCIL, MEASURING IN ABSENTIA 

REMOVAL IN IMMIGRATION COURT 4 (2021), https://www.americanimmigrationcouncil. 
org/wp-content/uploads/2025/01/measuring_in_absentia_in_immigration_court.pdf [https://p 
erma.cc/NBA3-ZTKR] (“83% of all nondetained immigrants . . . attended all of their court 
hearings.”); HUM. RTS. FIRST, FACT CHECK: ASYLUM SEEKERS REGULARLY ATTEND 

IMMIGRATION COURT HEARINGS (2019), https://humanrightsfirst.org/wp-content/uploads/ 
2022/10/FACT_CHECK_Court_Appearance_Rates.pdf [https://perma.cc/N9G8-B293] (ei- 
ghty-nine to ninety-eight percent appearance rates). 
220 See Ran Abramitzky et al., Law-Abiding Immigrants: The Incarceration Gap Between 
Immigrants and the US-Born, 1870-2020 (Nat’l Bureau of Econ. Rsch., Working Paper No. 
31440, 2024) (“[I]mmigrants have had lower incarceration rates than the US-born for 150 
years” and “immigrants’ incarceration rates have declined since 1960”); Olympia Sonnier & 
Garrett Haake, Trump’s Claims of Migrant Crime Wave Are Not Supported by National Da- 
ta, NBC NEWS (Feb. 29, 2024, at 08:54 PST), https://www.nbcnews.com/politics/2024- 
election/trumps-claims-migrant-crime-wave-are-not-supported-national-data-rcna140896 
[https://perma.cc/P8QD-REX6] (2024 crime data for cities receiving migrants from the bor- 
der under Texas’ Operation Lone Star shows “overall crime levels dropping in those cities”); 
ALEX NOWRASTEH, CATO INST., POLICY ANALYSIS NO. 972, TERRORISM AND IMMIGRATION: A 
RISK ANALYSIS, 1975–2023, at 7 (2024) https://www.cato.org/policy-analysis/terrorism- 
immigration-risk-analysis-1975-2023 [https://perma.cc/N9GK-MWMY] (“From 1975 
through 2023, the approximate annual chance that an American resident would be mur- 
dered in a terrorist attack carried out by a foreign-born terrorist was 1 in 4,449,257”). See 
generally ARIEL G. RUIZ SOTO, MIGRATION POL’Y INST., IMMIGRANTS AND CRIME IN THE 

UNITED STATES 2, 3 (2024), https://www.migrationpolicy.org/sites/default/files/ publica- 
tions/mpi-explainer-immigration-crime-2024_final.pdf [https://perma.cc/WMQ8-VVD8] 
(explaining that undocumented migrants have lower crime rates than the native-born and that 
those arriving at the border, including asylum seekers subject to expedited removal, undergo 
extensive security screenings). 
221 See Zadvydas v. Davis, 533 U.S. 678, 690 (2001) (noting the “fundamental” rights im- 
plicated in immigration detention and stating that: “Freedom from imprisonment—from 
government custody, detention, or other forms of physical restraint—lies at the heart of the 
liberty that Clause protects.”). 

http://www.nbcnews.com/politics/2024-
http://www.cato.org/policy-analysis/terrorism-
http://www.migrationpolicy.org/sites/default/files/
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deprivations of liberty imposed outside of a criminal conviction.222 Once liberty 

protections are made less robust in this way in the immigration context, they 

may erode in other settings as well. For example, civil commitment on mental 

health grounds and pre-trial criminal detention are both forms of civil detention 

that currently require an individualized determination of a special need to de- 

tain with independent review.223 If the requirements for civil detention of mi- 

grants are diluted, there is a risk that these limits for other categories of deten- 

tion will give way as well. The impacts on citizens and non-citizens alike 

would be significant. 

The new detention authority also stands in stark contrast with the United 

States’ international human rights obligations, also implicating rule of law con- 

cerns. International human rights and refugee law strictly cabin immigration 

detention, requiring that detention be exceptional and nonpunitive. The UN 

Refugee Convention, which is binding on the United States, prohibits the de- 

tention of asylum seekers except in rare circumstances.224 It permits detention 

in those exceptional circumstances only for a limited period and requires inde- 

pendent review of the necessity of detention.225 Similarly, the International 

Covenant on Civil and Political Rights and the American Declaration on the 

Rights and Duties of Man, which also bind the United States, prohibit "arbi- 

trary arrest or detention."226 International bodies charged with interpreting and 
 

222 See United States v. Salerno, 481 U.S. 739, 755 (1987) (recognizing that liberty is the 
“norm” and detention is the exception in upholding pre-trial criminal detention only where 
extensive procedural guarantees applied); Foucha v. Louisiana, 504 U.S. 71, 80–82 (1992) 
(emphasizing the Constitutional right to freedom from ‘bodily restraint’ and finding civil 
commitment unconstitutional where there was not adequate non-punitive justification as- 
sessed with rigorous procedural due process); Zadvydas, 533 U.S. at 690 (quoting Foucha, 
504 U.S. at 80) (emphasizing the Constitutional right to freedom from bodily restraint and 
requiring special governmental justification for a deprivation of liberty, including in the im- 
migration detention context); Kansas v. Hendricks, 521 U.S. 346, 356–58 (1997) (recogniz- 
ing a presumption of liberty but allowing civil commitment of persons deemed to be sexual 
predators where state law required a showing of dangerousness and rigorous procedures). 
223 Salerno, 481 U.S. at 751 (pretrial criminal detention); Foucha, 504 U.S. at 79 (commit- 
ment on mental incompetency grounds). 
224 The 1951 UN Refugee Convention prohibits the imposition of penalties on refugees and 
asylum seekers “on account of their illegal entry or presence,” which has been interpreted to 
preclude the detention of asylum seekers as a general matter. Convention Relating to the Sta- 
tus of Refugees, July 28, 1951, 189 U.N.T.S. 137. See also U.N. High Comm’r for Refugees, 
Guidelines on International Protection No. 14, Non-Penalization of Refugees on Account of 
Their Irregular Entry or Presence and Restrictions on Their Movements in Accordance with 
Article 31 of the 1951 Convention Relating to the Status of Refugees, Sep. 23, 2024; U.N. 
High Comm’r for Refugees, Executive Committee Conclusion No. 44, Detention of Refugees 
and Asylum Seekers (1986). 
225 See U.N. High Comm’r for Refugees, Detention Guidelines, 6, 27 (2012) (“[D]etention 
of asylum seekers should normally be avoided” and should be a “measure of last resort, with 
liberty being the default position” and a detention decision must be subjected to an automatic 
review before a judicial or administrative body independent of the detaining authorities). 
226 International Covenant on Civil and Political Rights art. 9, Dec. 19, 1966, 999 U.N.T.S. 
171; Ninth International Conference of American States, American Declaration of the Rights 
and Duties of Man, art. XXV, U.N. Doc. E/CN.4/122 (June 10, 1948). The International 
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applying these provisions have established that immigration detention must be 

the exception rather than the rule and must be nonpunitive to meet U.S. interna- 

tional human rights obligations.227 More specifically, international human 

rights law establishes that immigration detention is arbitrary unless there has 

been an individualized determination that it is necessary to meet important non- 

punitive governmental goals and an opportunity for review of that determina- 

tion.228 The accretion of detention authority without review that has taken place 

in recent years violates these fundamental human rights norms. The disregard 

for binding international human rights norms suggests that other fundamental 

rights and legal constraints on government may be ignored as well, creating a 

serious breach of the rule of law. 

 

IV. ADDRESSING EXPANSIVE IMMIGRATION DETENTION AND RESTORING THE 

PRESUMPTIVE RIGHT TO LIBERTY 

Because the growth in detention power described in this Article has taken 

place in the last several years and has not yet been fully consolidated, it is still 

possible to reverse the stealth expansion of immigration detention and restore 

fundamental liberty principles. As noted above, the changes have thus far been 
 

Covenant on Civil and Political Rights is binding as a treaty duly ratified by the United 
States in 1992. See CHARTER OF THE ORGANIZATION OF AMERICAN STATES [OAS]—Signatures 
and Ratification, INTER-AMERICAN COMM’N ON HUM. RTS., (last visited Aug. 31, 2025), 
https://www.iachr.org/Basicos/English/Basic22b.Charter)AS_ratif.htm 
[https://perma.cc/B94E-CMP9]; LOUIS HENKIN ET AL., HUMAN RIGHTS 211, 937 (2d ed. 
2009) (noting that human rights treaties create legal obligations for states). The American 
Declaration is binding through the United States' participation in the Organization of Ameri- 
can States. The United States ratified the OAS Charter on June 15, 1951, and the agreement 
entered into force for the United States on December 13, 1951. See Charter of the Organiza- 
tion of American States (as amended through 1993), Apr. 30, 1948, 2 U.S.T. 2394, 119 
U.N.T.S. 3. The OAS Charter identifies the protection of “fundamental rights of the individ- 
ual” as a central principle agreed upon by the “American States.” Id. at ch. II, art. 3(l). 
227 See, e.g., Inter-Am. Comm’n on Hum. Rts. [IACHR], Report on Immigration in the 
United States: Detention and Due Process, ¶ 17, Doc. OEA/Ser.L/V/II., Doc.78/10 (Dec. 30, 
2010) [hereinafter IACHR Report on Detention]; see also G.A. Res. 73/195, Global Com- 
pact for Safe, Orderly, and Regular Migration (Dec. 19, 2018) (commitment of States to use 
detention “as a measure of last resort”). 
228 See, e.g., Committee on the Protection of the Rights of All Migrant Workers and Mem- 
bers of Their Families, General Comment No. 5 (2021) on Migrants’ Rights to Liberty and 
Freedom from Arbitrary Detention and Their Connection with Other Human Rights, ¶ 17, 
U.N. Doc. CMW/C/GC/5 (July 21, 2022) (“Deprivation of liberty in the immigration context 
therefore should be an exceptional measure of last resort. The relevant authorities must carry 
out a context-specific and individualized assessment of the situation . . . not on the basis of a 
mandatory rule for a broad category, and ensure that the period of detention is as short as 
possible.”); François Crépeau (Special Rapporteur on the Human Rights of Migrants), Re- 
port of the Special Rapporteur on the Human Rights of Migrants, ¶ 9, U.N. Doc. 
A/HRC/20/24 (Apr. 2, 2012); IACHR Report on Detention, supra note 227, ¶¶ 34, 39; Hum. 
Rts. Comm. A v. Australia, Views, Communication No. 560/1993, ¶¶ 9.2, 9.4, U.N. Doc. 
CCPR/C/59/D/560/1993 (Apr. 30, 1997) (holding that detention must be necessary “in all 
the circumstances of the case” and the grounds for detention must be “particular 
to . . . individuals”); IACHR Report on Detention, supra note 227, ¶¶ 35, 37, 429. 

http://www.iachr.org/Basicos/English/Basic22b.Charter)AS_ratif.htm
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wrought through statutory interpretation. Yet those statutory interpretations are 

deeply questionable and may still be reversed. 

Constitutional limits on immigration detention should also be invoked to 

retract the expansion of detention authority. The constitutionality of the ex- 

panded detention authority has, for the most part, not been addressed. Once 

constitutional limits are brought to the forefront, the overall constitutionality of 

immigration detention should be addressed. Even before the latest expansions, 

the immigration detention regime had already spilled well beyond constitution- 

al civil detention boundaries. It is time to face the constitutional questions 

raised by the U.S. detention system. 

A. Reinterpreting the Relevant Statutes 

The recent expansion of detention authority has arisen as a result of statuto- 

ry interpretation, as described above, and so may be reversed through a re- 

interpretation of the statutory scheme. Such an approach is appropriate under 

the Supreme Court’s decision in Loper-Bright v. Raimondo.229 In Loper, the 

Supreme Court overturned the prior principle of deference to agency interpreta- 

tions of statutes under its earlier decision in Chevron.230 Since the new immi- 

gration detention authority at issue here came about primarily because of agen- 

cy interpretation of statutory provisions, that interpretation should be revisited 

by federal courts capable of offering the best interpretation of Congress’s statu- 

tory language. 

Here, the Attorney General in an administrative decision—Matter of M-S— 

issued an interpretation of the detention statutes that significantly expanded de- 

tention power.231 This decision was then further extended in Matter of Q. Li 

and Matter of Yajure Hurtado.232 These administrative interpretations are par- 

ticularly susceptible to federal court review, because they overturned long- 

standing prior agency interpretations that had been adopted much closer in time 

to Congress’s adoption of the statute and had been in place for many years.233 

Under that earlier interpretation, migrants apprehended inside the United States 

after crossing the U.S. border received an individualized custody determination 
 

 

229 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 411–12 (2024). 
230 Chevron U.S.A. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865 (1984). 
231 Matter of M-S-, 27 I. & N. Dec. 509, 516 (A.G. 2019). 
232 Matter of Q. Li, 29 I. & N. Dec. 66, 69 (B.I.A. 2025); Matter of Yajure Hurtado, 29 I. & 
N. Dec. 216, 216 (B.I.A. 2025). 
233 See Matter of X-K-, 23 I. & N. Dec. 731, 733 (B.I.A. 2005); see also Inspection and Ex- 
pedited Removal of Aliens; Detention and Removal of Aliens; Conduct of Removal Pro- 
ceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10323 (Apr. 1, 1997) (providing for re- 
view of detention for persons who entered the United States before apprehension); 8 C.F.R. 
§ 1236.1(d) (2025) (providing for review of detention for migrants in Immigration Court re- 
moval proceedings; 8 C.F.R. § 1003.19(h)(1)(i) (2025) (precluding review only for arriving 
migrants defined in the regulations as those at a port of entry). 
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with review.234 This was so even if they were originally apprehended near the 

border and placed in expedited removal before passing a credible fear interview 

and being placed in full Immigration Court removal proceedings.235 

The most persuasive reading of the statute, adopted in Matter of X-K-, is 

that Section 1226(a) provides the authority for the detention of asylum seekers 

who entered into the United States and then passed a credible fear screening 

interview placing them into removal proceedings, requiring an individualized 

determination of custody with review.236 Similarly, as the regulations imple- 

menting the 1996 laws provided, migrants who cross into the United States be- 

fore apprehension and then are placed into removal proceedings should be 

treated as detained under Section 1226(a) and receive review of custody by the 

Immigration Courts.237 This interpretation follows from the language and struc- 

ture of the statute and implementing regulations, since Section 1226(a) governs 

detention during removal proceedings “pending a decision on whether the alien 

is to be removed from the United States.”238 Section 1226(a) then provides spe- 

cifically for individualized decisions regarding detention or release on bond or 

parole of migrants in removal proceedings.239 This authority was operational- 

ized through regulations that provided for decades for an initial ICE custody 
 

234 See X-K-, 23 I. & N. Dec. at 732–33; see also Inspection and Expedited Removal of Al- 
iens; Detention and Removal of Aliens; Conduct of Removal Proceedings; Asylum Proce- 
dures, supra note 233, at 10323. 
235 X-K-, 23 I. & N. Dec. at 734–36. 
236 See Brief of Denise Gilman et al. as Amici Curiae, supra note 129, at 8–9; Fourth 
Amended Complaint: Class Action for Declaratory Relief and Writ of Habeas Corpus ¶ 45, 
Padilla v. U.S. Immigr. & Customs Enf’t, No. 18-CV-928 (W.D. Wash. Jan. 11, 2023). 
237 See Order Granting Preliminary Injunction, supra note 198, at 23–32 (engaging in care- 
ful analysis of the statute and concluding that authority to detain migrants within the United 
States is found in Section 1226 rather than Section 1225). The decision in Matter of Q. Li is 
inconsistent with several other BIA decisions issued after Jennings, although those decisions 
do not directly decide which detention statute applies to persons apprehended shortly after 
entering the United States. See Matter of Cabrera-Fernandez, 28 I. & N. Dec. 747, 748–49 
(B.I.A. 2023) (finding that Section 1226(a) applied to the detention decision of Cuban na- 
tional apprehended shortly after crossing the border, meaning that individualized determina- 
tion with review would have been available); Matter of R-A-V-P-, 27 I. & N. Dec. 803, 804 
(B.I.A. 2020) (applying Section 1226(a) to analyze Immigration Court decision on custody 
redetermination hearing for a migrant who was apprehended shortly after crossing the bor- 
der). While these decisions are not directly on point, they demonstrate the lack of adequate 
analysis underlying the decision in Matter of Q. Li, which fails to address the differing statu- 
tory interpretations offered in connection with similar fact scenarios. 
238 8 U.S.C. § 1226(a) (2024). The relevant statutes follow logically in sequential order and 
suggest movement from one to the next. Section 1225 addresses border processing and de- 
tention, and then Section 1226 addresses detention for those who move beyond that border 
processing and are placed in full removal proceedings, including asylum seekers who leave 
expedited removal after passing a credible fear interview. Individuals move on to detention 
under Section 1231 if a final order of removal is issued, allowing for detention during the 
process of physical removal. The most logical interpretation of the statute understands this 
progression from one provision to the next. 
239 Id. (providing for release or detention “pending a decision on whether the alien is to be 
removed from the United States”). 
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determination with review by the Immigration Court.240 Matter of M-S- and its 

progeny incorrectly held the contrary241 and must be set aside. 

This understanding of the statute is not precluded by the Court’s decision 

in Jennings. The Jennings Court took up an entirely different question than the 

one addressed in Matter of M-S-.242 Matter of M-S-, and also Matter of Q. Li 

and Matter of Yajure Hurtado, are new agency interpretations of the law, after 

years of contrary interpretation, which are fully subject to challenge under Lop- 

er.243 The courts must address the proper interpretation of the immigration stat- 

utes as to the availability of individualized consideration of the need for deten- 

tion with review. They have not yet had an opportunity to do so. When they do, 

they should ensure that the statute is not read to deprive asylum seekers and 

other migrants arriving in the United States through the border of the right to an 

individualized determination as to the need for their detention with review. 

 

B. Invoking Constitutional Limits on Immigration Detention 

The significant expansion of detention authority may, and should, also be 

challenged on constitutional grounds in the courts and in public discourse. 

Deep constitutional concerns raised by the expanded detention power must be 

brought vividly to the fore in multiple arenas.244 

Because it provides for categorical detention lacking in review, the ex- 

panded detention authority described here violates constitutional norms govern- 

ing civil detention.245 These norms prohibiting unjustified deprivations of the 

 

240 8 C.F.R. §§ 1236.1(c)(8), (d) (2025). 
241 Matter of M-S-, 27 I. & N. Dec. 509, 515–17 (2019); Matter of Q. Li, 29 I. & N. Dec. 66, 
69–71 (B.I.A. 2025). 
242 See supra notes 119–33 and accompanying text. Compare Jennings v. Rodriguez, 583 
U.S. 281, 286, 296–97 (2018) (deciding whether the immigration statute must be interpreted 
to require review of detention for arriving asylum seekers detained for six months without 
such review), with M-S-, 27 I. & N. Dec. at 515–17 (deciding whether mandatory detention 
applies from apprehension and throughout all proceedings to asylum seekers who entered the 
United States before apprehension), and Q. Li, 29 I. & N. Dec. at 69–70 (deciding whether 
mandatory detention applies to migrants apprehended after crossing the border and entering 
the United States). 
243 See Jill E. Family, Immigration Law After Chevron’s Demise, OR. L. REV. (forthcoming 
2025) (available at https://ssrn.com/abstract=5255679) (asserting that Loper should apply in 
the immigration context and that the courts should consider all Congressional goals in inter- 
preting statutes, including humanitarian goals, and should consider agency interpretations in 
light of the strength of immigration agency analysis and its consistency over time). 
244 For example, there might be coordinated individual habeas actions for asylum seekers 
detained pursuant to Matter of M-S-. 27 I. & N. Dec. at 510. These actions might be accom- 
panied by an organizing effort that centers constitutional liberty and human rights principles. 
See, e.g., Communities Not Cages, DET. WATCH NETWORK, https://www.detentionwatchnet 
work.org/take-action/communitiesnotcages [https://perma.cc/H5AG-JLQT] (last visited Sep. 
1, 2025). 
245 See supra notes 150–56 and accompanying text. The deprivations of liberty permitted 
under current interpretations of the statutes are even more problematic and more deserving 
of constitutional liberty because of a long-standing provision allowing an automatic stay of a 
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fundamental right to physical liberty apply to migrants within the United States 

with full force, including in the immigration detention context.246 They must be 

invoked to curb the slow creep of unfettered immigration detention power. 

The unconstitutionality of the expanded detention power is also evident in 

the purpose and impacts of the resulting widescale and growing detention. 

Widespread detention of migrants cannot be justified on the grounds that it is 

necessary to ensure proper immigration processing. Under the broad new au- 

thority to detain automatically and without review, no such justification has 

been offered, in individual cases or systemically. As described above, migrants 

do not categorically present a substantial flight risk or danger to the communi- 

ty.247 Additionally, case management models have been highly successful in 

allowing for resolution of immigration proceedings without recourse to deten- 

tion.248 Additional efficient and fair means of processing even large numbers of 

arrivals at the border that do not rely on detention have also been proposed.249 

Detention principally operates, then, as a tool of deterrence and punishment. 

These are not permissible bases for civil detention. 

For years, policymakers have hinted at deterrence as the underlying goal of 

detention expansion.250 Detention is intended to deter migrants from coming to 
 

release decision in certain cases. See 8 C.F.R. § 1003.19(i)(2). Where ICE concludes in the 
first instance that an individual should not be released from detention, including under the 
new broad interpretations of the statutory scheme, the person will often remain detained even 
if an Immigration Court determines that it has the authority to review the custody decision 
and orders release. Id. This is because the automatic stay provision prevents release pursuant 
to the Immigration Court custody decision if ICE appeals that decision to the BIA. 
246 See Zadvydas v. Davis, 533 U.S. 678, 690 (2001) (noting the fundamental right to liberty 
enjoyed by migrants in the immigration detention context); Wong Wing v. United States, 
163 U.S. 228, 237 (1896) (holding that the federal government has broad latitude to deport 
or exclude migrants, and even to detain for immediate deportation, but not to inflict “depri- 
vation of liberty” with a requirement of forced labor, without a judicial trial); Yick Wo v. 
Hopkins, 118 U. S. 356, 369 (1886) (holding that the Fourteenth Amendment applies to all 
individuals within U.S. territory regardless of immigration status, to prevent arbitrary depri- 
vations of life, liberty, or property). 
247 See supra notes 220–22 and accompanying text. 
248 See U.S. DEP’T OF HOMELAND SEC., OFF. FOR CIV. RTS. & CIV. LIBERTIES, FISCAL YEAR 

2023 ANN. REP. 79 (Nov. 2024), https://www.dhs.gov/sites/default/files/2024-11/24_1127_ 
crcl-fy-2023-annual-report.pdf [https://perma.cc/5Y4F-VD4H] (noting that “[a]t the close of 
Fiscal Year 2023, 100 percent of [Case Management Pilot Program] participants who had a 
scheduled immigration court hearing had attended their scheduled hearing”); WOMEN’S 

REFUGEE COMM’N, THE FAMILY CASE MANAGEMENT PROGRAM: WHY CASE MANAGEMENT 

CAN AND MUST BE PART OF THE US APPROACH TO IMMIGRATION 14 (2019); DAVID MIZNER, 
VERA INST. OF JUST., ATTAINING COMPLIANCE WITH IMMIGRATION LAWS THROUGH 

COMMUNITY SUPERVISION 6 (1998). 
249 See, e.g., Philip G. Schrag, The Border Crisis and the Right to Seek Asylum, 53 HOFSTRA 

L. REV. 115, 146 (2024); Denise Gilman, Making Protection Unexceptional: A Reconceptu- 
alization of the U.S. Asylum System, 55 LOY. U. CHI. L.J. 1, 7 (2023). 
250 R.I.L–R v. Johnson, 80 F. Supp. 3d 164, 174–75 (D.D.C. 2015) (finding that government 
policy was to further “deterrence of mass migration” by detaining asylum-seeking families); 
U.S. GEN. ACCT. OFF., GAO/GGD-92-85, IMMIGRATION  POLICIES  AFFECT  INS DETENTION 
EFFORTS 35 (June 25, 1992) (“INS believes that its detention efforts are a deterrent to illegal 

http://www.dhs.gov/sites/default/files/2024-11/24_1127_
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the United States and from pursuing the right to remain in the United States 

once here, and in detention.251 

The Trump administration has made deterrence goals explicit. In January 

2017, in the lead-up to the expansion of detention authority described in this Arti- 

cle, the prior Trump administration prioritized the detention of asylum seekers on 

the grounds that it would “deter[] illegal immigration from Central America.”252 

Then, in indicating an intention to use new detention authority to detain asylum 

seekers and other migrants more aggressively during his second term, one of 

President Trump’s initial Executive Orders states that it is U.S. policy to deter 

the entry of migrants into the United States by detaining migrants “to the max- 

imum extent authorized by law.”253 President Trump’s appointed border advi- 

sor, Thomas Homan, has similarly insisted upon detention of asylum seekers to 

ensure that “they'll stop coming.”254 

Immigration detention, including under the new authority, also has punitive 

elements.255 The rhetoric of the Trump administration has indicated a specific 

intent to inflict punishment on migrants through the civil detention and deporta- 

tion system. For example, border advisor Thomas Homan has indicated an in- 

tention to deliver “consequences” for migrants entering the country irregularly in 

order to halt arrivals at the southern border, without any acknowledgment of the 

right to seek asylum even after an irregular entry.256 He has further stated: "So if 

you're in the country illegally, you got a problem."257 

 

entry”); Ryo, supra note 17, at 238–40 (tracing the history of deterrence-based detention pol- 
icies). 
251 See Ryo, supra note 17, at 238–40; Maureen A. Sweeney, Sirine Shebaya & Dree K. 
Collopy, Detention as Deterrent: Denying Justice to Immigrants and Asylum Seekers, 36 
GEO. IMMIGR. L.J. 291, 315 (2021). It is not clear that the deterrence goals of detention are 
effective in terms of persuading migrants not to seek to enter the United States, but detention 
almost certainly does persuade at least some migrants to forego pursuing all possible legal 
strategies to fight deportation once detained. See, e.g., Ryo, supra note 17, at 249–50; INT’L 

DET. COAL., DOES DETENTION DETER? 2–3 (Apr. 2015). 
252 Julián Aguilar, In Addition to Border Wall, Trump’s Executive Action Targets Detention 
Space, TEX. TRIB. (Jan. 25, 2017, at 13:00 CT), https://www.texastribune.org/2017/01/25/ 
trump-announces-executive-actions-immigration [https://perma.cc/LD4V-43DB]; Exec. Or- 
der No. 13767, 82 Fed. Reg. 8793, 8794 (Jan. 25, 2017) (ordering the preparation of addi- 
tional detention facilities near the Mexico border). 
253 Exec. Order No. 14165, 90 Fed. Reg. 8467 (Jan. 20, 2025). 
254 Mike Levine, ‘Shock and Awe’: What Trump ‘Border Czar’ Tom Homan Has Said He 
Plans to Do Starting on Day 1, ABC NEWS (Nov. 18, 2024, at 15:36 PT), https://abcnews. 
go.com/US/shock-awe-trump-border-czar-tom-homan-plans/story?id=115972346 [https://perma 
.cc/ZKY9-8L7G]. 
255 See generally Cesar Cuauhtemoc Garcia Hernandez, Immigration Detention as Punish- 
ment, 61 UCLA L. REV. 1346 (2014) (explaining how immigration detention has developed 
as punitive). 
256 See 8 U.S.C. § 1158(a)(1) (providing for the ability to seek asylum “irrespective” of sta- 
tus and manner of entry). 
257 Mike Levine & Meghan Mistry, Trump’s Border Czar: ‘If You’re in the Country Illegal- 
ly, You Got a Problem’, ABC EYEWITNESS NEWS (Jan. 26, 2025), https://abc7ny.com/post/ 
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The physical plant and conditions of detention also evince an intent to punish. 

Detention centers are prison-like in their materials and layout, with hardened pe- 

rimeters (e.g., razor wire and double gates), isolative interiors (cinderblock walls, 

locked doors, and guard stations hidden behind one-way glass), and restrictive 

schedules.258 As one architectural scholar notes: “Hardened, remote detention cen- 

ters shape the experience of immigration imprisonment.”259 Similarly, social sci- 

ence and public health experts note that immigration detention “mimics the crim- 

inal incarceration system and holds detained individuals in punitive, prison-like 

conditions.”260 

Additionally, conditions within the facilities are harsh and thus punitive. 

Deaths in detention, often resulting from inadequate medical care, are all too 

common.261 Coercive sterilization and reproductive interventions have been 

perpetrated on detained immigrant women.262 Guards engage in use of force, 

including deployment of pepper spray, and verbal mistreatment of detained mi- 

grants.263 The use of solitary confinement in immigration detention is a fre- 
 

donald-trumps-border-czar-tom-homan-if-youre-country-illegally-problem-fears-ice- 
raids/15838467 [https://perma.cc/M5HK-99G5]. 
258 See, e.g., Altaf Saadi et al., Understanding US Immigration Detention, 22 HEALTH AND 

HUM. RTS. J. 187, 190 (2020) (finding that immigration detention holds migrants in punitive, 
prison-like conditions with negative impacts on health); Sarah Lopez, Immobilized Immi- 
grants, INQUEST (June 18, 2024), https://inquest.org/immobilized-immigrants [https://perma 
.cc/WFH5-JMFH] (noting that the architecture of immigration detention centers is very simi- 
lar to prisons in the criminal context); DORA SCHRIRO, U.S. HOMELAND SECURITY, 
IMMIGRATION DETENTION OVERVIEW AND RECOMMENDATIONS (2009), https://www.ice.gov/ 
doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf [https://perma.cc/D6QT-ETA8] (“[T]he 
facilities that ICE uses to detain aliens were built, and operate, as jails and prisons to confine 
pre-trial and sentenced felons.”); Amanda Holpuch, This Is Literally An Industry: Drone Im- 
ages Give Rare Look at For-Profit ICE Detention Centers, GUARDIAN (Jan. 29, 2021, at 
06:05 EST), https://www.theguardian.com/us-news/2021/jan/29/ice-immigration-detention- 
centers-drone-photography-rare-look-arizona [https://perma.cc/RNP5-7N9R] (providing im- 
ages of immigration detention centers); Keith Gardner, Life Inside the Aurora Contract De- 
tention Facility, DEF. VISUAL INFO. DISTRIB. SERV. (Aug. 6, 2019, at 11:58 PT), https:// 
www.dvidshub.net/image/5655604/life-inside-aurora-contract-detention-facility [https://per 
ma.cc/2TPU-U7FD] (photograph 2019); Paul Caffrey, ICE Farmville Detention Center, 
DEF. VISUAL INFO. DISTRIB. SERV. (June 24, 2010, at 15:07 PT), https://www.d 
vidshub.net/image/526258/ice-farmville-detention-center [https://perma.cc/8FRX-AZLV] 
(photograph 2010). 
259 Lopez, supra note 258. 
260 Saadi et al., supra note 258, at 190. 
261 ACLU, AM. OVERSIGHT, PHYSICIANS FOR HUM. RTS., & PHR RSCH. REP., DEADLY 

FAILURES: PREVENTABLE DEATHS IN U.S. IMMIGRATION DETENTION (2024), https://www.a 
clu.org/publications/deadly-failures-preventable-deaths-in-us-immigrant-detention [https://pe 
rma.cc/WB5Y-WJSW]. 
262 Elizabeth C. Ghandakly & Rachel Fabi, Sterilization in US Immigration and Customs 
Enforcement’s (ICE’s) Detention: Ethical Failures and Systemic Injustice, 111 AM. J. PUB. 
HEALTH 832, 832 (2021). 
263 See, e.g., Tom Dreisbach, Government’s Own Experts Found “Barbaric” and “Negli- 
gent” Conditions in ICE Detention, NAT’L PUB. RADIO (Aug. 16, 2023, at 05:01 ET), https:// 
www.npr.org/2023/08/16/1190767610/ice-detention-immigration-government-inspectors-bar 
baric-negligent-conditions [https://perma.cc/4C3Z-J6VC]; Letter from the Nat’l Immigr. 
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quent practice.264 Food provided may be insufficient or inedible, and detained 

individuals who work within the facilities to pay for additional food earn only a 

few dollars per day of work.265 

These extremely harsh conditions are undoubtedly more intense than what 

immigration proceedings require, and so highlight the punitive aspect of deten- 

tion. Not surprisingly, given these conditions of detention, migrants themselves 

experience detention as punishment.266 

Yet, punishment and deterrence are not permissible justifications for civil 

immigration detention.267 As a constitutional matter, then, the expansion of 

immigration detention authority that has taken place in recent years must, at a 

minimum, be abandoned. A constitutional right to an individualized determina- 

tion of the need for detention with review by an independent body must apply. 

While some modern Supreme Court jurisprudence limits constitutional pro- 

tections in the immigration realm, those holdings do not change the analysis 

here. The two principal cases that might raise doubts are Demore v. Kim and 

DHS v. Thuraissigiam. Neither countenances the broad authority for depriva- 

tions of liberty taking place. 

In Demore v. Kim, the Supreme Court held that mandatory detention of a 

“limited” group of migrants with certain criminal convictions was constitution- 

al even where it was categorical and where review was available only to deter- 

mine whether a migrant fit within the mandatory detention provision.268 This 

ruling indicates that mandatory detention may be constitutional if Congress 

specifically orders detention for a specific, limited group, and for a short time, 

based on evidence that a deprivation of liberty is justified for the entire class to 

avoid flight risk or danger to the community.269 

 

Project to Shoba Sivaprasad Wadhia, Off. of C.R. and C.L., Dep’t of Homeland Sec., (July 
31, 2024), https://nipnlg.org/sites/default/files/2024-07/2024July-Farmville-CRCL-complain 
t.pdf [https://perma.cc/AAU5-JN75]. 
264 PHYSICIANS FOR HUM. RTS., “ENDLESS NIGHTMARE”: TORTURE AND INHUMAN 

TREATMENT IN SOLITARY CONFINEMENT IN U.S. IMMIGRATION DETENTION (2024), https://phr 
.org/wp-content/uploads/2024/02/PHR-REPORT-ICE-Solitary-Confinement-2024.pdf [https 
://perma.cc/73M7-M3X6]. 
265 Victoria Valenzuela, More than 60 ICE Detainees on Hunger Strike Over “Inhumane” 
Living Conditions, GUARDIAN (Aug. 26, 2024, at 10:00 EDT), https://www.theguardian.com 
/us-news/article/2024/aug/26/immigration-customs-enforcement-ice-hunger-strike-california 
[https://perma.cc/YY4N-2VUX]; Memorandum from John V. Kelly, Acting Inspector Gen., 
Dept. of Homeland Sec. to Mark A. Morgan, Acting Director, U.S. Immigr. & Customs 
Enf’t 3–4 (June 3, 2019), https://www.oig.dhs.gov/sites/default/files/assets/2019-06/OIG-19- 
47-Jun19.pdf [https://perma.cc/B4SG-2PZ7] (finding that expired food was served to de- 
tained persons); U.S. IMMIGR. & CUSTOMS ENF’T, VOLUNTARY WORK PROGRAM 407 (2016), 
https://www.ice.gov/doclib/detention-standards/2011/5-8.pdf [https://perma.cc/FV6M-JM2V 
] (noting that a minimum of $1/day is required to be paid for “voluntary work”). 
266 Ryo, supra note 17, at 241. 
267 R.I.L–R v. Johnson, 80 F. Supp. 3d 164, 191 (D.D.C. 2015). 
268 Demore v. Kim, 538 U.S. 510, 518, 529 (2003). 
269 Id. 
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The Demore decision in no way supports a finding of constitutionality for 

mandatory detention of asylum seekers who have passed a screening interview 

and have been allowed to pursue their asylum claims in Immigration Court.270 

Much less can it support the constitutionality of an interpretation that imposes 

mandatory detention on any and all migrants who enter through the border 

without a visa.271 As an initial matter, as noted above, a proper interpretation of 

the statute indicates that Congress never intended mandatory detention of such 

migrants in the first place.272 

In any case, as to asylum seekers entering through the border, who were 

most impacted by Matter of M-S- and the recent detention authority expansions, 

Congress certainly did not make findings regarding the likelihood of flight or 

danger presented by this group.273 No such legislative history or evidence relied 

upon by Congress has been described in any decision of the Supreme Court or 

in Matter of M-S-. Congress did not have before it special justification to pro- 

vide for the automatic detention of asylum seekers.274 As such, the rule provid- 

ing for categorical detention of all such asylum seekers without review is un- 

constitutional under the reasoning of Demore.275 

Nor is detention of asylum seekers a carveout that applies to a specific nar- 

row category of migrants who will be detained for a limited time, as the 

Demore Court understood to be the case when it deemed constitutional manda- 

tory detention of individuals with certain criminal histories under Section 

1226(c).276 To the contrary, as noted above, the new detention authority affects 

tens of thousands of asylum seekers or more and may impact an even larger 

number of migrants if interpreted as broadly as possible. There is a real risk 

that, through this expansion and its logical consequences, the possibility of in- 

dividualized custody determinations with review will become the unusual ex- 

ception. Additionally, detention under this new authority is likely to be lengthy, 

 

 

270 Matter of M-S-, 27 I. & N. Dec. 509, 509 (A.G. 2019). 
271 Matter of Q. Li, 29 I. & N. Dec. 66, 66 (B.I.A. 2025); Matter of Yajure Hurtado, 29 I. & 
N. Dec. 216, 216 (B.I.A. 2025). 
272 See supra Section IV.A. 
273 See, e.g., 142 Cong. Rec. S11491-92 (daily ed. Sep. 27, 1996) (expressing concern for 
ensuring that genuine asylum seekers would be allowed to proceed on their claims and 
would be treated fairly); “INS Reform” Hearing before the Subcommittee on Immigration of 
the Senate Committee on the Judiciary, 144 DAILY DIGEST/SENATE; CONGRESSIONAL 

RECORD D620, 105th Cong., 2nd Session, (Sep. 16, 1998); see also George Fishman, Does a 
Detention Mandate Really Mean that Detention is Mandatory?, CTR. FOR IMMIGR. STUD. 
(June 6, 2022), https://cis.org/Fishman/Does-Detention-Mandate-Really-Mean-Detention- 
Mandatory [https://perma.cc/75R4-RGCX] (promoting detention but acknowledging that the 
legislative history contains no discussion of the detention of asylum seekers). 
274 See supra notes 220–21 and accompanying text (establishing that asylum seekers appear 
for their proceedings at high rates and do not engage in above-average rates of criminal ac- 
tivity). 
275 See Demore v. Kim, 538 U.S. 510, 513, 551–52 (2003). 
276 See id. at 513, 518. 
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at least in the case of asylum seekers found to have viable claims.277 Because of 

the complexity of asylum adjudication, it is not uncommon for asylum seekers 

to be held for more than a year awaiting resolution of their cases.278 The hold- 

ing in Demore in no way supports the constitutionality of a widespread manda- 

tory detention system like the one foreseen under the detention authority ex- 

pansion. 

The Supreme Court’s decision in Thurassaigiam does not change the con- 

stitutional analysis either. Thurassaigiam holds that migrants apprehended at 

the border or immediately after crossing into the United States who fail a credi- 

ble fear screening interview do not have a constitutional right to federal court 

review of the negative credible fear determination in their asylum case.279 The 

Supreme Court has asked the lower courts to evaluate the impact of Thuras- 

saigiam on the constitutional right to custody redetermination hearings in Im- 

migration Court for asylum seekers initially placed in expedited removal who 

then pass a credible fear interview.280 

However, upon analysis, it should be clear that Thurassaigiam does not 

change the existing constitutional requirements that mandate an individualized 

determination of the necessity of detention with review. The decision addresses 

the ability of Congress to limit review of decisions to deport a migrant or grant 

legal status and the right to remain in the United States.281 In other words, it 

addresses procedures relating to deportation and immigration status determina- 

tions282 and does not at all address liberty interests relating to physical custody 

at all. In fact, the Supreme Court specifically noted that the outcome in the case 

might have been different if the constitutional challenge was to detention and if 

the purpose was to seek release.283 This is consistent with generations of Su- 

preme Court precedent that have established limits on rights in connection with 

immigration proceedings and decisions to deport or grant status, especially for 

migrants right at the border,284 while applying constitutional rights outside of 

 

277 Altaf Saadi, Caitlin Patler & Paola Langer, Duration in Immigration Detention and 
Health Harms, JAMA NETWORK OPEN, at 2, 4 (2025). 
278 See id. at 2 (finding average detention of more than 400 days for migrants seeking relief 
from deportation, including asylum, from within California detention centers); Detention FY 
2025  YTD,  Average  Length  of  Stay,  U.S.  IMMIGR.  &  CUSTOMS  ENF’T  (2025), 
https://www.ice.gov/detain/detention-management [https://perma.cc/TU5D-YWNJ] (demon- 
strating that, on any given day, approximately 500 migrants in detention have been held 
there for more than a year, including dozens of migrants who have passed a credible fear 
screening interview finding their asylum claims to be viable). 
279 Dep’t of Homeland Sec. v. Thuraissigiam, 591 U.S. 103, 108 (2020). 
280 Immigr. & Customs Enf’t v. Padilla, 141 S. Ct. 1041, 1041 (2021). 
281 Thuraissigiam, 591 U.S. at 118–19 (explaining that the migrant at issue was seeking va- 
catur of his expedited removal order, an additional opportunity to seek asylum, and, ulti- 
mately, a chance “to remain lawfully in the United States”). 
282 Id. 
283 Id. at 117–19. 
284 See, e.g., United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 546 (1950); Reno v. 
A.A.D.C., 525 U.S. 471, 491–92 (1999). 
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the immigration status and deportation context.285 This caselaw has consistently 

applied constitutional protections in connection with immigration detention and 

punishment for immigration violations.286 

If the Supreme Court were to hold that the Constitution provides no liberty 

protection for migrants apprehended near the border, it would mean that mi- 

grants within the territory of the United States would have no constitutional 

right to be free from fully arbitrary detention or even torture at the hands of 

government officials. There would be no successful challenge, for example, to 

removals of migrants from within the United States to Guantanamo for indefi- 

nite detention without meaningful access to counsel or intentionally torturous 

detention at military sites.287 This cannot be the case. The Supreme Court’s de- 

cision in Thurassaigiam does nothing to curtail the fundamental bodily liberty 

interests that are at issue in the mandatory detention of asylum seekers and oth- 

er migrants inside the United States. 

Thus, constitutional norms protecting liberty require, at the very least, a 

halt in the expansion of immigration detention authority and a return to the sit- 

uation before Matter of M-S-. However, once a constitutional lens is used to 

consider the latest expansion of detention authority, layered on top of a long 

trend of expansion, it becomes clear that more should be done to limit immigra- 

tion detention. 

V. A RETURN TO PRESUMPTIVE LIBERTY 

When the recent stealth expansion of immigration detention authority is 

exposed and shown to be unlawful, it becomes apparent that there is a need to 

consider deprivation of liberty in the immigration context more broadly. The 

latest expansion reveals a pattern of continual accretion of detention power and 

normalization of widescale detention that requires attention to preserve the fun- 

damental right to liberty. 

The latest expansion of detention authority highlights the extent to which 

the U.S. immigration detention system has moved away from a presumption of 

liberty and has thus degraded the right to liberty enshrined in the Constitution. 

This recent history shows that immigration detention exists and expands inde- 

pendent of any demonstrated need to detain. A principal reason for detention 

expansion, then, is just that detention has been normalized as an appropriate re- 

sponse to migration without further inquiry. Deterrence and punishment also 

are bedrock reasons for immigration detention expansions, even though they 
 

285 See Yamataya v. Fisher, 189 U.S. 86, 102 (1903). 
286 See, e.g., Wong Wing v. United States, 163 U.S. 228, 236 (1896); Zadvydas v. Davis, 
533 U.S. 678, 682 (2001); Demore v. Kim, 538 U.S. 510, 522–23 (finding a constitutional 
right to liberty while also finding that no violation existed under the specific statute chal- 
lenged). 
287 Carol Rosenberg, What We Know about the Secretive Migrant Mission at Guantanamo 
Bay, N.Y. TIMES (Feb. 19, 2025), https://www.nytimes.com/2025/02/19/us/politics/migrant- 
mission-guantanamo-bay.html [https://perma.cc/G6VY-6Q4F]. 
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are not permissible justifications for a deprivation of liberty without a criminal 

conviction.288 

Because the lack of permissible justification for the latest expansion is so 

evident, a deeper inquiry should take place into the rationale for the entirety of 

the detention system. If sufficiently robust, that interrogatory will reveal that 

there is little constitutionally valid reason for the deprivation of liberty for 

most, if not all, categories of migrants subject to detention. The very existence 

of immigration detention should be questioned. 

At a more concrete level, changes must be made to the legal framework to 

ensure that liberty is presumptive and that detention only occurs where there is 

an established need in each individual case. Shortly after apprehension, the 

government should be put to the test of establishing the need for the deprivation 

of liberty before an independent arbiter before remitting a migrant to detention. 

In other words, if ICE wishes to detain an individual after apprehension, it 

should be required to justify that decision to an independent decisionmaker.289 

The Immigration Courts, which have traditionally provided the only review of 

detention, are not sufficiently independent to adjudicate the liberty question. 

They are administrative courts within the Department of Justice, a law en- 

forcement agency.290 They should not provide the only review of detention de- 

cisions. Instead, federal judges (perhaps magistrate judges or a newly created 

corps of immigration detention control judges) should make these decisions.291 

Regular review of the ongoing need for custody should also take place. 

Requiring ICE to justify detention and providing for rigorous and regular 

review of detention would involve costs, both in terms of budget and in terms 

of efficiency. However, the financial costs would likely be immediately and 

substantially outweighed by the savings involved in limiting detention. Deten- 

tion is very costly; decreasing the number of migrants in detention and the 

number of detention beds will lead to dramatic cost savings.292 As to efficiency 

considerations, liberty interests cannot be compromised by eliminating review 
 

 

288 See supra notes 16–20, 268 and accompanying text. 
289 See Mary Holper, Promptly Proving the Need to Detain for Post-Entry Social Control 
Deportation, 52 VALPARAISO. U. L. REV. 231, 231–33 (2018) (proposing review of detention 
by the federal judiciary for those apprehended in the interior of the United States but not ex- 
tending this right to asylum seekers and other migrants at the border). 
290 See id. at 283. See generally ALISON PECK, THE ACCIDENTAL HISTORY OF THE U.S. 
IMMIGRATION COURTS: WAR, FEAR, AND THE ROOTS OF DYSFUNCTION (Univ. of Cal. Press, 
2021) (recounting the history of the Immigration Courts as focused on enforcement rather 
than independent adjudication). 
291 See Holper, Liberty Decisions, supra note 10, at 1122–26 (urging federal court review of 
detention decisions rather than Immigration Court custody redetermination hearings). 
292 See, e.g., AM. IMMIGR. COUNCIL, THE COST OF IMMIGRATION ENFORCEMENT AND BORDER 

SECURITY 3 (2024), https://www.americanimmigrationcouncil.org/wp-content/uploads/2025 
/01/cost_of_immigration_enforcement_factsheet_2024.pdf  [https://perma.cc/LW2X-GE48] 
(“In FY 2024, Congress provided $3.43 billion to immigration detention centers alone.”). 
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for the sake of less burdensome proceedings.293 In any case, the government 

can adopt other means of streamlining immigration proceedings, such as unilat- 

erally limiting detention only to exceptional cases, that would offer efficiency 

without limiting accountability and a remedy for unnecessary detention. 

Other allied nations, such as Spain, have implemented systems that require 

judicial oversight of government petitions to detain migrants after an initial ar- 

rest.294 In these detention proceedings, the immigration authorities must justify 

the need for ongoing detention before members of the regular judiciary who are 

entirely independent of the immigration system.295 After an initial detention de- 

cision, a migrant may also regularly challenge the ongoing need for detention 

in a hearing before the judiciary.296 The ability of other countries to fund and 

operationalize a system that provides greater liberty protections demonstrates 

that it is feasible for the United States to do so as well. 

The limits on immigration detention proposed here apply in every other 

U.S. civil detention context,297 and there is no reason for them to be abandoned 

in the immigration setting. A combination of statutory, regulatory, and constitu- 

tional interpretation changes might be required to achieve this goal. 

CONCLUSION 

The persistent and stealthy expansion of immigration detention authority in 

the United States, without proper justification, not only normalizes widespread 

detention but offers up a ready instrument to an administration bent on depriv- 

ing migrants of their liberty to the maximum degree possible. The system then 

gives off an aura of inevitability that makes it difficult to envision a restoration 

of limits on immigration detention that previously existed, much less a funda- 

mental shift towards liberty. 

Yet, it is exactly because this accretion of unbridled detention power has 

crept up on us and lodged itself in our detention system that it becomes critical 

to identify the phenomenon and find means for countering the trend. The quiet 

slide towards ever-greater detention power must be halted, through a reversal of 

the recent administrative decisions that allow for mandatory detention without 

review and a re-reading of the relevant statutes to guarantee individualized con- 

sideration of the need for detention with review as the best interpretation of 

Congress’ intent. Constitutional principles must also be invoked to ensure that 

 

293 See, e.g., Singh v. Holder, 638 F.3d 1196, 1203, 1209 (9th Cir. 2011) (the liberty inter- 
ests of a migrant outweigh the burden to the government of demonstrating the justification 
for detention and providing procedural protections). 
294 Organic Law of Spain 4/2000 Regarding Rights and Obligations of Foreign Nationals in 
Spain and their Integration, arts. 56(3), 61 (Jan. 11, 2000). 
295 See Diego Boza Martinez, El Internamiento de Personas Extranjeras: Mas Alla de los 
Limites de la Privación de Libertad, in ESTADOS DE CONTENCIÓN, ESTADOS DE DETENCIÓN 

103 (Anthropos, 2017). 
296 Id. 
297 See Aleinikoff, supra note 5; Medina, supra note 151, at 697. 
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immigration detention is truly exceptional if it can be justified at all. Funda- 

mental liberty interests are at stake for migrants and for the rest of U.S. society. 


