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INDIVIDUAL DIGNITY AS THE FOUNDATION
OF AN INCLUSIVE SOCIETY

Cory R. Liu* & Anthony Pericolo**

ABSTRACT

In Students for Fair Admissions, Inc. v. President & Fellows of Harvard
College, the Supreme Court considered voluminous evidence that Harvard
discriminated against Asian Americans to keep the racial composition of its
student body similar year after year. The Court held that Harvard engaged
in unlawful discrimination, providing clarity to an area of the law that was
filled with ambiguities and self-contradictions. The Court’s decision made
clear that discrimination in favor of some racial groups necessarily inflicts
discriminatory, race-based harms on others.

This Article explores how Fair Admissions sheds light on the failure of
identity politics to create a genuinely inclusive, egalitarian society. Practitio-
ners of identity politics, whom this Article refers to as identitarians, argue that
all “people of color” in the United States have a common political interest in
uniting against the hegemony of the White majority. In reality, racial minori-
ties experience both positive and negative interactions with members of the
White majority and other racial minorities. Fair Admissions revealed how,
in some circumstances, members of the White majority may unite with some
racial minorities to perpetrate discrimination against other minorities. Iden-
titarianism provides no account of how society should weigh the competing
interests of different minorities in a manner that best serves the common
good. Nor does it offer a vision for how the White majority and racial minor-
ities can and should strive to live together in harmony and cooperation.

This Article argues for an alternative theoretical framework for civil
rights advocacy rooted in individual dignity. It argues that society should
banish arbitrary racial categories from public life, enforce bans on discrimi-
nation against both overt and covert discrimination when justified by the
evidence, foster talent-based institutions that are inclusive of all people, and
promote honest discourse about race. Only a society that values and respects
the dignity of the individual can be genuinely inclusive and egalitarian.

https://doi.org/10.25172/smulr.77.1.8
* ].D., Harvard Law School, 2015; A.B., University of Chicago, 2012.
** Visiting Fellow, Center for Equal Opportunity; J.D., Harvard Law School, 2023;
B.S. and B.A., University of Rochester, 2020.
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INTRODUCTION

in the United States, civil rights advocates have pursued a variety

of goals without a coherent theoretical framework to guide their
efforts. One set of goals focuses on ensuring respect for and compliance
with non-discrimination laws. Another focuses on identifying and drawing
public attention to forms of discrimination that previously went unrecog-
nized. Yet another arises from internal conversations among members of
racial minority groups about improving their lives and thriving in a racially
diverse but majority-White country. Finally, another set of goals can be
broadly described as persuading institutional decision-makers to achieve
racial representation in various aspects of American life.

Many civil rights advocates in the late Twentieth and early Twenty-First
Century sought to unify their efforts through identity politics. Accord-
ing to practitioners of identity politics, whom this Article refers to as
identitarians,' all “people of color” in the United States purportedly have

ﬁ FTER the Civil Rights Act of 1964 outlawed racial discrimination

1. The word identitarian is used here in the same manner that progressive writer Matt
Bruenig uses it in his critique of “identitarian deference,” which he defines as the concept
that “privileged individuals should defer to the opinions and views of oppressed individuals,
especially on topics relevant to those individuals’ oppression.” Matt Bruenig, Identitarian
Deference Continues to Roil Liberalism,MeDprum (July 17,2020), https://mattbruenig.medium.
com/identitarian-deference-continues-to-roil-liberalism-6alfc88e7f34 [https://perma.cc/
MGB3-SRZR]. The challenge with identitarianism is “to figure out which oppressed voices
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a common political interest in uniting against the hegemony of the White
majority. Though the identitarian framework has come to predominate
civil rights discourse in the Twenty-First Century, it provides no account
of how society should weigh the competing interests of different groups in
a manner that best serves the common good. Nor does it offer a vision for
how the White majority and racial minorities can and should strive to live
together in harmony and cooperation.

The case of Students for Fair Admissions, Inc. v. President & Fellows of
Harvard College? exposed the limits of identitarianism. Fair Admissions
involved Asian students who challenged Harvard’s admissions system,
which made it harder for Asian students to gain admission than students
of any other race, including White students.® Fair Admissions showed how,
in some circumstances, members of the White majority may unite with
some racial minorities to perpetrate discrimination against other minori-
ties. It revealed that, despite purporting to represent all “people of color,”
identitarians may not serve the interests of all minorities equally and may
even conspire to harm politically unpopular minorities. Instead of express-
ing concern about discrimination against Asian Americans, identitarians
lashed out against Asian Americans who supported the litigation for break-
ing ranks with their purported coalition of “people of color.” Such Asian
Americans were treated as uncouth immigrants who too eagerly spoke
their minds and advocated for their children’s interests. They were even
accused of complicity in White supremacy.*

The reality is that issues of race in the United States are far more com-
plex than a binary conflict between “people of color” and the White major-
ity. Each racial group in America has its own unique history, including a
tremendous diversity of experiences and challenges within each group. The
definitions of the racial categories have changed over time, and so have
people’s experiences of discrimination. People from each racial group in
America will, throughout their lives, face discrimination from, but also
form beneficial relationships with, people of other races. The identitarian
framework is too reductionistic and undermines the overarching goal of
civil rights law —ensuring equal dignity, treatment, and opportunity for all
Americans.

Drawing from the lessons of the Supreme Court’s Fair Admissions deci-
sion, this Article proposes an alternative theoretical framework for the pur-
suit of racial equality that is rooted in the dignity of the individual rather

to defer to.” Matt Bruenig, What Does Identitarian Deference Require?, MATTBRUENIG.COM
(Feb. 26, 2013), https://mattbruenig.com/2013/02/26/what-does-identitarian-deference-require
[https://perma.cc/YZS5Z-ZXAT].

2. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S.
181 (2023).

3. See id. at 194-98.

4. See Megan Lim, Sarah Handel & Juana Summers, What Asian Americans
Really Think of Affirmative Action, NPR (June 30, 2023, 4:42 PM), https://www.npr.
org/2023/06/30/1185520446/what-asian-americans-really-think-of-affirmative-action [https:/
perma.cc/C8Z4-FEXA] (claiming that “too many Asian Americans have been complicit
with . .. white supremacy”).
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than group-based identity politics. Part I discusses the history of civil rights
advocacy and civil rights law in the United States. Part II discusses the
inadequacies of the predominant theoretical framework for modern civil
rights advocacy: the identitarian framework. Part III proposes an alterna-
tive theoretical framework for a genuinely inclusive multiracial society
that elevates the universal ideal of equality above interest-group politics. A
brief conclusion follows.

I. CIVIL RIGHTS FROM THE FOUNDING TO THE
TWENTIETH CENTURY

The Founders who issued the Declaration of Independence announced
simple yet profound ideas that changed the course of human history: “We
hold these truths to be self-evident, that all men are created equal, that they
are endowed by their Creator with certain unalienable Rights, that among
these are Life, Liberty, and the pursuit of Happiness.” Though the Found-
ers declared independence from monarchy, eliminated titles of nobility,
and established a democratic republican form of government when they
ratified the Constitution, the United States did not fully live up to the Dec-
laration’s ideal of equality.® “The institution of slavery persisted for nearly
a century, and the United States Constitution itself included several provi-
sions acknowledging the practice.””

After fighting the Civil War, in which over 600,000 people lost their
lives,® the United States ratified the Thirteenth, Fourteenth, and Fifteenth
Amendments, which abolished slavery, ensured equal protection of the
laws, and guaranteed the right to vote, respectively.” Even after this “Second
Founding,”!? the United States still fell short of the Declaration of Indepen-
dence’s ideal of equality due to de jure segregation. Though the Fourteenth
Amendment guarantees equal protection of the laws, the Supreme Court
stated in Plessy v. Ferguson that the Fourteenth Amendment “could not
have been intended to abolish distinctions based upon color.”" The Court
then upheld the constitutionality of racial segregation under the doctrine
of “separate but equal.”?

In addition to facing state-imposed segregation, African Americans were
the victims of horrific violence. In response to the emancipation of African
Americans following the Civil War, a group of White supremacists formed
the Ku Klux Klan."® The Klan lynched African Americans, destroyed their

5. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
6. See Fair Admissions, 600 U.S. at 263 (Thomas, J., concurring).
7. Id.
8. Bob Zeller, How Many Died in the American Civil War?, HisTory (Aug. 23, 2023),
https://www.history.com/news/american-civil-war-deaths [https://perma.cc/LY93-LVXT].
9. U.S. Consrt. amends. XIII-XV.
10. Fair Admissions, 600 U.S. at 230; see also id. at 231,264 (Thomas, J., concurring).
11. Plessy v. Ferguson, 163 U.S. 537 544 (1896).
12. Id. at 552 (Harlan, J., dissenting).
13. See Fergus M. Bordewich, The Roots of America’s First Homegrown Terrorist Move-
ment, TIME (Oct. 19, 2023, 7:00 AM), https://time.com/6325590/america-terrorist-movement-
ku-klux-klan-history [https://perma.cc/GMS5S-28L2].
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property, and intimidated supporters of civil rights.'* After the 1908 Spring-
field Race Riot in Illinois, when a mob burned down homes and lynched two
elderly African Americans, the need for justice was clear.’” In 1909, White
proponents of civil rights and prominent African American advocates,
including W.E.B. Du Bois and Ida B. Wells-Barnett, founded the National
Association for the Advancement of Colored People (NAACP) to achieve
the legal equality promised in the Declaration of Independence.'

The NAACP sought to end laws and practices that treated African
Americans differently than Whites solely because of the color of their skin.
Its efforts included publishing a magazine called The Crisis,"” lobbying for
anti-lynching legislation,'® and advocating for the desegregation of the mili-
tary."” In 1940, Thurgood Marshall founded the NAACP Legal Defense and
Educational Fund and organized a litigation strategy to eliminate segrega-
tion by focusing on cases involving educational opportunity.?® The Legal
Defense Fund won victories in Pearson v. Murray,?' Missouri ex rel. Gaines
v. Canada,?* and Sweatt v. Painter,”® each finding a violation of the Four-
teenth Amendment’s Equal Protection Clause because the universities
failed to offer African American students a legal education comparable to
that offered to White students.?* In McLaurin v. Oklahoma State Regents
for Higher Education, the Supreme Court held that a university could not
constitutionally admit a student to a graduate program but then treat him
differently within the program because of his race.?

Those cases were decided under the doctrine of “separate but equal”
and concluded that there were constitutional violations because African
American students were not offered separate educational opportunities
that were “equal” to those offered to White students. The doctrine of “sep-
arate but equal” was overturned in 1954, when the Supreme Court held
that racially segregated schools were unconstitutional in Brown v. Board of
Education?® and Bolling v. Sharpe.?’ The Court “overturned Plessy for good
and set firmly on the path of invalidating all de jure racial discrimination

14. See id.

15. See Springfield Race Riot, ENCYCLOPAEDIA BRITANNICA (Jan. 17, 2024), https://www.
britannica.com/event/Springfield-Race-Riot [https://perma.cc/VIT2-5VDH]; Our History,
NAACEP, https://naacp.org/about/our-history [https://perma.cc/2AU7-5WYQ)].

16. National Association for the Advancement of Colored People, ENCYCLOPAEDIA
Britannica (Feb. 1, 2024), https://www.britannica.com/topic/National-Association-for-the-
Advancement-of-Colored-People [https:/perma.cc/SQG9-D6UB].

17. See History of The Crisis, NAACP, https:/naacp.org/find-resources/history-
explained/history-crisis [https://perma.cc/RKNS-PLXB].

18. See Our History, supra note 15.

19. See NAACP: A Century in the Fight for Freedom,LiBr. oF CONG., https://www.loc.gov/
exhibits/naacp/world-war-ii-and-the-post-war-years.html [https://perma.cc/HILY-RHDK].

20. Thurgood Marshall, LEGAL DEF. FUND, https://www.naacpldf.org/about-us/history/
thurgood-marshall [https://perma.cc/SA6E-H886].

21. Pearson v. Murray, 182 A. 590 (Md. 1936).

22. Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938).

23. Sweatt v. Painter, 339 U.S. 629 (1950).

24. Pearson, 182 A. at 594; Gaines, 305 U.S. at 345; Sweatt, 339 U.S. at 636.

25. McLaurin v. Okla. State Regents for Higher Educ., 339 U.S. 637 642 (1950).

26. Brown v. Board of Educ., 347 U.S. 483,495 (1954).

27. Bolling v. Sharpe, 347 U.S. 497 500 (1954).



224 SMU LAW REVIEW [Vol. 77

by the States and Federal Government.”?® In 1962, the Court held in Bailey
v. Patterson that segregated transportation facilities were unconstitution-
al.? In 1967, the Court held in Loving v. Virginia that bans on interracial
marriage were unconstitutional.®

The crowning legislative achievement of the civil rights movement
was the Civil Rights Act of 1964, which outlawed racial discrimination in
numerous areas of public life, including voting, public accommodations,
public education, and employment.?! Title II of that law prohibits racial
discrimination in places of public accommodation such as hotels, restau-
rants, and theaters.®? Title VII prohibits discrimination in employment
practices by employers with fifteen or more employees.* Title VI requires
non-discrimination in federally funded programs, stating: “No person in
the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial
assistance.”3*

Though the end of segregation was met with resistance, the principle of
non-discrimination established in the Civil Rights Act of 1964 eventually
became the norm in American life. Subsequent legislation strengthened
protections against discrimination, including the Voting Rights Act,* Fair
Housing Act,* and Civil Rights Act of 1991.%7 By the late Twentieth Cen-
tury, Martin Luther King, Jr.’s “I Have a Dream” speech at the March on
Washington had become one of the most iconic statements of the ideals of
the civil rights movement. In that speech, he famously proclaimed: “I have
a dream that my four little children will one day live in a nation where they
will not be judged by the color of their skin but by the content of their
character.”3®

Having secured legal equality for racial minorities, civil rights advocates
in the late Twentieth and early Twenty-First Century began to focus their
efforts on pursuing a variety of different goals purporting to help racial
minorities but without an overarching theoretical framework.

28. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S.
181,203-04 (2023).

29. Bailey v. Patterson, 369 U.S. 31, 33 (1962) (per curiam).

30. Loving v. Virginia, 388 U.S. 1,2 (1967).

31. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in
scattered sections of 42 U.S.C.).

32. 42 US.C.§2000a. The Supreme Court held that Title II was a constitutional exercise
of Congress’s powers under the Interstate Commerce Clause in Heart of Atlanta Motel, Inc.
v. United States, 379 U.S. 241,261 (1964).

33. 42 US.C. § 2000e, e-2.

34. Id. §2000d.

35. Voting Rights Act of 1965, Pub. L. 89-110, 79 Stat. 437 (codified as amended at
52 US.C.§§ 10101, 10301-14, 10501-08, 10701-02).

36. The Fair Housing Act, Pub. L. No. 90-284, 82 Stat. 81 (1968) (codified as amended at
42 US.C. §§ 3601-3619,3631).

37. Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (codified as amended in
scattered sections of 42 U.S.C.).

38. Read Martin Luther King Jr.’s “I Have a Dream” Speech in Its Entirety, NPR (Jan. 16,
2023, 10:32 AM), https://www.npr.org/2010/01/18/122701268/i-have-a-dream-speech-in-its-
entirety [https://perma.cc/Y69K-4A9X].
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One set of goals involves ensuring respect for and compliance with non-
discrimination laws. In the federal government, the Equal Employment
Opportunity Commission, U.S. Department of Justice, and numerous cab-
inet-level agencies receive complaints, conduct investigations, and impose
penalties for violations of civil rights laws. In addition, private causes of
action enable individuals and organizations to bring civil litigation in courts
to enforce civil rights laws. Businesses, government entities, and other orga-
nizations also proactively develop and implement policies and practices to
ensure compliance with civil rights laws.

Another set of goals involves identifying and drawing public attention to
previously unrecognized discrimination. Examples of these efforts include
discussions about the experiences of smaller and less politically powerful
minority groups® and the recent efforts to enact laws prohibiting discrimi-
nation against African American protective hairstyles.** Other efforts focus
on using inclusive language, which can promote more respectful and sen-
sitive discourse but can also reflect arbitrary and rapidly changing trends
among cultural elites. For example, the term “Latinx” came into fashion as
a gender-neutral alternative to “Latino” and “Latina” but was rejected by
the League of United Latin American Citizens, whose president, Domingo
Garcia, stated that “there is very little to no support for its use” and it is
“seen as something used inside the Beltway or in Ivy League [ivory] tower
settings.”#!

Yet another set of goals arises from efforts to help minorities improve
their lives and thrive in a racially diverse but majority-White country. Such
conversations focus on the unique cultures, experiences, challenges, and
needs of different minority groups, often revealing diverse perspectives.
Booker T. Washington and W.E.B. Du Bois, for example, offered differing
views about whether African Americans should prioritize business and
trade skills to advance economically or liberal arts education to advance
socially and politically.*> Similarly, Asian Americans have differing views
among themselves about the relative advantages and disadvantages of pur-
suing occupations in science, technology, engineering, and math, given their
overrepresentation in those fields and underrepresentation in others.

A final set of goals can be broadly described as seeking to persuade
institutional decision-makers to achieve racial representation in various
aspects of American life. These efforts can range from encouraging the
consideration of minority candidates for professional opportunities to

39. See, e.g., Rebecca Nagle, Invisibility is the Modern Form of Racism Against Native
Americans, TEEN VoGUE (Oct. 23, 2018), https://www.teenvogue.com/story/racism-against-
native-americans [https://perma.cc/6XNV-VPMB].

40. See OrFriciAL CaMPAIGN OF THE CROWN Act LEp By THE CROWN CoALITION, THE
CROWN AcT, thecrownact.com [https://perma.cc/JMS7-WAJB].

41. Suzanne Gamboa, Latino Civil Rights Organization Drops ‘Latinx’ from Offi-
cial Communication, NBC News (Dec. 9, 2021, 6:28 PM), https://www.nbcnews.com/news/
latino/latino-civil-rights-organization-drops-latinx-official-communication-rcna8203 [https:/
perma.cc/E4PP-BQAH].

42. See The Debate Between W.E.B. Du Bois and Booker T. Washington, PBS: FRONT-
LINE (Feb. 10, 1998), https://www.pbs.org/wgbh/frontline/article/debate-w-e-b-du-bois-and-
booker-t-washington [https:/perma.cc/VUX6-BQCS].
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more heavy-handed efforts to achieve demographic targets. Policies aimed
at achieving racial demographic targets have typically been held unlawful
except when implemented as a temporary remedy in response to a specific
finding of past discrimination. For example, in Regents of the University of
California v. Bakke, the Court held that an admissions policy reserving 16
seats out of a class of 100 at the University of California, Davis School of
Medicine for minority students was unlawful discrimination in violation of
Title VI of the Civil Rights Act of 1964 and the Equal Protection Clause
of the Fourteenth Amendment.®

These goals of civil rights advocates are not coextensive, and they
can, at times, be at odds with each other. The last of these goals—racial
representation—has proven to be especially controversial. The busing of
public school students to achieve racial integration has been questioned
by African Americans such as Derrick Bell, who argued that “[r]eliance
on racial balance is wasteful” and “condemns thousands of black children
to remain in racially isolated and educationally bankrupt schools” while
“[t]housands of others are bused to schools miles from their homes in total
disregard of the expressed preferences of their parents.”# Racial balancing
can, therefore, run counter to the preferences and interests of racial minori-
ties and inflict unlawful race-based harms in violation of the Civil Rights
Act of 1964 and Equal Protection Clause.

One of the overlooked problems of racial balancing is that it is math-
ematically incompatible with the possibility that a racial minority could be
overrepresented in, and even make up a plurality or majority of, an institu-
tion. In a free society, people of all races will seek the best opportunities to
make the most of their talents, which will, for a variety of reasons, result in
certain racial groups being overrepresented in some fields and underrep-
resented in others.¥ For example, African Americans are overrepresented
in athletics and music, and Asian Americans are overrepresented in sci-
ence, technology, engineering, and mathematics. Many immigrants gravi-
tate towards owning small businesses such as convenience stores, motels,
and dry cleaners, leading President Biden to observe: “You cannot go to
a 7-Eleven or a Dunkin’ Donuts unless you have a slight Indian accent.”
The goal of ensuring that racial minorities are represented in all institutions
in proportion to their share of the population is unrealistic, potentially at
odds with the preferences of racial minorities, and most likely cannot be
achieved without inflicting race-based harms. Hence, Justice Thomas in

43. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 270-71 (1978) (Powell, J.,
announcing the judgment of the Court).

44. Derrick A. Bell, Jr., A Reassessment of Racial Balance Remedies—1, 62 Pu1 DELTA
Kappan 177,177 (1980).

45. See generally THOMAS SOWELL, DISCRIMINATION AND DISPARITIES (rev. ed. 2019).

46. Biden Explains Indian-American Remarks, NBC News (July 7 2006, 3:46 PM),
https://www.nbcnews.com/id/wbnal3757367 [https:/perma.cc/3RVK-USYL]; see also Loc.28
of Sheet Metal Workers’ Int’l Ass'n v. EEOC, 478 U.S. 421,494 (1986) (O’Connor, J., concur-
ring in part and dissenting in part) (“[I]t is completely unrealistic to assume that individuals
of each race will gravitate with mathematical exactitude to each employer or union absent
unlawful discrimination.”).
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Grutter v. Bollinger referred to racial balancing to achieve diversity as a
“utopian”¥ enterprise based on the “faddish slogan of the cognoscenti.”*

With so many disparate and contradictory goals, civil rights advocates
would benefit from an overarching theoretical framework for determin-
ing which goals are worthy of pursuit. Unfortunately, the predominant
framework for civil rights advocacy in the Twenty-First Century of iden-
titarianism is deeply inadequate, as revealed by the reactions of identitar-
ians to Harvard’s shameful discrimination against Asian Americans in Fair
Admissions.

II. INADEQUACIES IN CIVIL-RIGHTS ADVOCACY IN THE
EARLY TWENTY-FIRST CENTURY

The most influential theoretical framework for civil rights advocacy in
the early Twenty-First Century is the identitarian framework, which posits
that all “people of color” (i.e., non-White people) have a common interest
due to their alienation from the White majority. The BIPOC Project, for
example, asserts that the United States “is firmly entrenched in maintain-
ing white supremacy” and seeks to build “lasting solidarity among Black,
Indigenous, and People of Color (BIPOC).”* The American Civil Liberties
Union states that “systemic racism and inequities that disadvantaged com-
munities of color are still woven into the fabric of our institutions today.”°
President Biden, on his first day in office, issued an executive order instruct-
ing agencies to evaluate whether their “programs and policies perpetuate
systemic barriers to opportunities and benefits for people of color.”!

The identitarian framework is deeply flawed for several reasons. First,
most racial minorities will experience both positive and negative interac-
tions with White Americans throughout their lives. It would not be surpris-
ing to hear many racial minorities say, for instance, that they have received
opportunities from —and experienced discrimination inflicted by — White
Americans. White Americans owned slaves but also fought and died in the
Civil War to abolish slavery. White Americans enforced segregation but
also made up the unanimous Supreme Court that held segregation uncon-
stitutional in Brown. The civil rights movement would not have been pos-
sible without the support of White Americans.> It is reductionistic and
unhelpful to treat White America as a monolithic group of racists in civil
rights advocacy.

Second, given that the United States is a diverse, multiracial society,
most racial minorities will also experience both positive and negative

47. Grutter v. Bollinger, 539 U.S. 306, 374 (2003) (Thomas, J., concurring in part and
dissenting in part).

48. Id. at 350.

49. BIPOC Proskcr, https://www.thebipocproject.org [https:/perma.cc/T3WZ-8Q2T].

50. Racial Justice, ACLU, https://www.aclu.org/issues/racial-justice [https://perma.
cc/2EMZ-LXA47).

51. Exec. Order No. 13,985, 86 Fed. Reg. 7009 (Jan. 20,2021).

52. See James Jeffrey, The White Southerners Who Fought US Segregation, BBC (Mar.
12,2019, 3:24 AM), https://www.bbc.com/news/world-us-canada-47477354 [https://perma.cc/
UJJ7-HLAG].
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interactions with other racial minorities.® It makes no sense to think that
all “people of color” will unite in solidarity when, in reality, a significant
amount of racism experienced by racial minorities is perpetrated by other
racial minorities. Identitarians are often quick to condemn acts taken by
White Americans against racial minorities as motivated by “White suprem-
acy” but hesitant to ascribe similarly broad discriminatory motives to racial
minorities for fear of causing division among “people of color.”>* In doing
so, identitarians unduly minimize the very real and painful experiences of
discrimination that racial minorities often experience at the hands of other
racial minorities.

A third and related problem with the identitarian framework is the ten-
sion that arises between different racial minorities in determining how
limited resources and attention should be allocated among various racial
minorities. Contrary to identitarians’ claim that all racial minorities share
a common interest, different racial minority groups compete to demon-
strate greater victimhood for increased access to resources and attention.
For example, the acronym BIPOC emerged around May 2020 after the
death of George Floyd specifically to emphasize that Black and Indige-
nous people face greater hardships than other racial minorities. That view
underlies the push for payment of reparations to African Americans in
California, which most Hispanics and Asian Americans do not support.>
Another illustration is the effort by Native Hawaiians and Pacific Islanders
to be treated as a separate racial category from Asian Americans in order
to highlight the particular disadvantages they face and avoid being associ-
ated with Asian Americans, whose experiences of discrimination are often
overlooked by American society.”” As idealistic as it may be to wish that all
“people of color” would unite in solidarity, the practical reality is that some
racial minorities will seek their advancement in ways that divert limited
resources and attention away from other racial minorities.

Finally, more broadly, identitarianism provides no account of how society
should weigh the competing interests of different groups in a manner that
best serves the common good. Nor does it offer a vision for how the White
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majority and racial minorities can and should strive to live together in har-
mony and cooperation. Indeed, the very notion of harmonious coexistence
is orthogonal to identitarianism, which is fixated on continuously drawing
attention to conflicts between the White majority and racial minorities. As
Van Jones once acknowledged:

No ethnic majority group in 10,000 years of human history—that I
could find—ever went from being a majority to being a minority and
liked it. And that’s basically the request from the racial justice left, is
that we want the White majority to go from being a majority to being
a minority and like it. That’s a tough request.’

The Fair Admissions case illustrates the flaws of the identitarian frame-
work. In 2014, Students for Fair Admissions, a non-profit membership
organization opposed to racial discrimination in school admissions, filed
a 120-page complaint in the U.S. District Court for the District of Mas-
sachusetts arguing that Harvard discriminated against Asian Americans in
its admissions process to increase representation of students of other racial
groups.” The complaint cited, among other things:

e Statistics showing that of the applicants who sent SAT scores to
Harvard, Asians made up more than 50% of those who had scores
above 2300 on a 2400-point scale,* yet Asians were only approxi-
mately 17-18% of the undergraduate student body from 1992 to
2013.6

e Statistics showing that the overall racial makeup at Harvard re-
mained roughly constant year after year in the decade leading up
to the lawsuit’s filing.5?

e Evidence from a Department of Education investigation into Har-
vard’s admissions practices showing Harvard officials describing
Asian students as “hard workers” who are “gifted in math” but
“quiet,” “shy,” less capable “in English,” and comprising “so many
kids in the pool that looked just like [one another].”%3

The district court held a three-week bench trial in October 2018, and the
following facts were introduced into evidence:

e Looking at the average SAT score across sections for admitted stu-
dents, Asian admits had an average score of 767 out of 800, White
admits had an average score of 745, African American admits had

58. Morristown Green, Van Jones: It's Hard for the White Majority to Become a Minority,
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an average score of 704, and Hispanic admits had an average score
of 718.64

e “Every application is initially screened by a ‘first reader,” who as-
signs scores in six categories: academic, extracurricular, athletic,
school support, personal, and overall.”® “A rating of ‘1’ is the best;
a rating of ‘6’ the worst.”% “A score of ‘1’ on the overall rating—a
composite of the five other ratings— ‘signifies an exceptional can-
didate’” with a chance of admission exceeding 90%.% In assigning
the overall rating, the first readers take an applicant’s race into
account.®®

e “Once the first read process is complete, Harvard convenes admis-
sions subcommittees.”® Each subcommittee reviews applicants
from a particular geographic area and makes recommendations to
the full committee.” “The subcommittees can and do take an ap-
plicant’s race into account when making their recommendations.””!

e “Thenextstep of Harvard’s processis the full committee meeting.””>
“At the beginning of the meeting, the committee discusses the rela-
tive breakdown of applicants by race,” with the goal of ensuring
that Harvard does not have “a dramatic drop-off” in minority ad-
missions from the prior class.”? The full committee discusses each
applicant one by one, and “every member of the committee must
vote on admission.”” “Only when an applicant secures a majority
of the full committee’s votes is [the applicant] tentatively accepted
for admission.”” “At the end of the full committee meeting, the
racial composition of the pool of tentatively admitted students is
disclosed to the committee.”7®

e “The final stage of Harvard’s process is called the ‘lop,” during
which the list of tentatively admitted students is winnowed fur-
ther to arrive at the final class.””” “The full committee decides as a
group which students to lop.””® “In doing so, the committee can and

64. Shera S. Avi-Yonah & Molly C. McCafferty, Asian-American Harvard Admits
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does take race into account.”” “Once the lop process is complete,
Harvard’s admitted class is set.”%

e Throughout the admissions cycle, the Dean of Admissions re-
ceived and shared with the full committee data from “one-pagers”
describing the racial breakdown of the admitted class and compar-
ing it to the prior year.’!

e In a dataset that the district court examined, “more than 60% of
Asian American applicants received academic ratings of 1 or 2,
compared to 46% of white applicants, 9% of African American
applicants, and 17% of Hispanic applicants.”®> More than 28% of
Asian applicants received an extracurricular rating of 1 or 2, “com-
pared to 25% of white applicants, 16% of African American ap-
plicants, and 17% of Hispanic applicants.”$

e Even though a greater percentage of Asian applicants than White
applicants had strong academic and extracurricular ratings of
1 or 2, Asian applicants were admitted at a lower rate than White
applicants. One reason for this was that Harvard admissions of-
ficers gave Asian applicants the lowest personal ratings of any ra-
cial group.® The reading procedures for the personal rating were
revised for the class of 2023 to explicitly state that the personal
rating is a race-neutral examination of an applicant’s “qualities
of character” such as courage, leadership, maturity, genuineness,
selflessness, humility, resiliency, judgment, citizenship, and “spirit
and camaraderie with peers.”® Although Harvard admissions of-
ficers gave Asian applicants the lowest personal ratings of any ra-
cial group, Harvard alumni interviewers—who met and spoke with
applicants—assigned strong personal ratings to Asian and White
applicants with similar frequency.

e In response to accusations publicized in the New York Times that
Harvard discriminated against Asian Americans, the Dean of Ad-
missions asked Harvard’s Office of Institutional Research to study
Harvard’s admissions process.®” The study found that being Asian
reduced an applicant’s chance of admission to Harvard and calcu-
lated that if academics were the only consideration in admissions,
Whites would be 38.37% of the admitted class, and Asian Ameri-
cans would be roughly 43.04% of the admitted class instead of the
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17-18% observed from 1992 to 2013.8 The study also found that
legacy and athletic preferences decreased the number of Asian ad-
mittees and increased the number of admittees of all other races,
though the beneficiaries of those preferences were predominantly
White.®

e In twenty states (Alabama, Alaska, Arizona, Arkansas, Idaho,
Louisiana, Maine, Mississippi, Montana, Nebraska, Nevada,
New Hampshire, New Mexico, North Dakota, Oklahoma, South
Dakota, Utah, Vermont, West Virginia, Wyoming), which Harvard
labeled “sparse country,” a White student with an SAT score of
at least 1310 made Harvard’s “search list,” whereas “Asian Ameri-
can students from the same states needed to score 1350 or 1380,
depending on their gender, to make the search list.”

e Race was a “determinative tip” for approximately 45% of all ad-
mitted African American and Hispanic applicants.”! “An African
American student in the fourth lowest academic decile ha[d] a
higher chance of admission (12.8%) than an Asian American in
the top decile (12.7%).”> African American applicants “in the top
four academic deciles [were] between four and ten times more
likely to be admitted ... than Asian applicants in those deciles.”®

These facts painted a clear picture of an admissions system in which
Asian American applicants were consistently subjected to a tougher stan-
dard for admission than students of any other race. Less competitive appli-
cants who were White, African American, Hispanic, Native American,
Native Hawaiian, and Pacific Islander all benefited from Harvard’s deci-
sion to subject Asian Americans to uniquely difficult standards. The dis-
trict court® and First Circuit® upheld Harvard’s admissions system under
Grutter v. Bollinger, the Supreme Court’s 2003 precedent that allowed for
the time-limited use of race as a factor in a holistic admissions process for
higher education.”® The Supreme Court granted review, consolidated the
case with a parallel case against the University of North Carolina (UNC),
and on June 29, 2023, issued a 6-3 opinion authored by Chief Justice Rob-
erts, holding that Harvard and UNC engaged in unlawful discrimination
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89. Id.

90. Fair Admissions, 397 E. Supp. 3d at 153-54,153 n.35.

91. Id. at178.

92. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S.
181,197 n.1 (2023) (alterations removed) (citation omitted).

93. Id. (citation omitted).

94. Fair Admissions, 397 F. Supp. 3d at 185-89, 204-05.
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in violation of the Fourteenth Amendment’s Equal Protection Clause and
Title VI of the Civil Rights Act of 1964.%7
The Court identified five problems with the admissions systems of Har-
vard and UNC that led to its conclusion that the policies were unlawful.
First, the purportedly compelling interest asserted by the universities
could not be subjected to meaningful judicial review.”® The Court made
this point by asking a series of rhetorical questions:

How is a court to know whether leaders have been adequately “train[ed]”;
whether the exchange of ideas is “robust”; or whether “new knowledge”
is being developed? Even if these goals could somehow be measured,
moreover, how is a court to know when they have been reached, and
when the perilous remedy of racial preferences may cease?”

The Court concluded its analysis with the observation that “the ques-
tion in this context is not one of no diversity or of some: it is a question of
degree.”! “How many fewer leaders Harvard would create without racial
preferences, or how much poorer the education at Harvard would be, are
inquiries no court could resolve.”10!

Second, the universities failed to demonstrate a meaningful connec-
tion between the means they employed and the goals they pursued.!?> The
Court noted that the universities divided students into the following racial
categories: “(1) Asian; (2) Native Hawaiian or Pacific Islander; (3) His-
panic; (4) White; (5) African-American; and (6) Native American.”!%
Some of these categories were “plainly overbroad,” while others were
“underinclusive.”'* The Court observed that these categories are “impre-
cise in many ways.”!% For example, “grouping together all Asian students”
is “plainly overbroad.”'% The Court noted that when asked at oral argument
how applicants of Middle Eastern ancestry were classified, UNC’s counsel
responded, “[I] do not know the answer to that question.”'” The Court also
cited Justice Gorsuch’s concurrence, which further elaborated on how the
racial categories furthered were “incoherent” and “irrational,”'% and which
this Article discusses in greater detail in Part IT1.A.

Third, the universities made race a negative factor for some applicants.!?®
The Court cited the First Circuit’s finding that Harvard’s consideration
of race led to an 11.1% decrease in the number of Asian American stu-
dents that were admitted and the district court’s finding that Harvard’s

97. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S.
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consideration of race resulted in fewer Asian American and White stu-
dents being admitted.'!? The Court stated that the universities’ contention
that race could only be a positive and not a negative “cannot withstand
scrutiny” and was “hard to take seriously.”!!! “A benefit provided to some
applicants but not to others necessarily advantages the former group at the
expense of the latter,” the Court explained.!'!?

Fourth, the universities’ admissions systems engaged in stereotyp-
ing.!3 Quoting Grutter, the Court stated that universities may not oper-
ate their admissions systems on the “belief that minority students always
(or even consistently) express some characteristic minority viewpoint on
any issue.”!* The Court observed that “by accepting race-based admissions
programs in which some students may obtain preferences on the basis of
race alone, respondents’ programs tolerate the very thing that Grutter fore-
swore: stereotyping.”!’> When “a university admits students ‘on the basis of
race, it engages in the offensive and demeaning assumption that [students]
of a particular race, because of their race, think alike.”””!16

Fifth, the universities’ use of race in admissions lacked a “logical end
point,” which Grutter required.'” The Court in Grutter stated that the
use of race had to be “limited in time”'® and “expect[ed] that 25 years
from [the Grutter decision], the use of racial preferences will no longer be
necessary.”"? In Fair Admissions, the universities did not identify an end
point for their use of race.!? The Court noted that the argument that racial
preferences would be needed until there is sufficiently “meaningful rep-
resentation” of different racial groups on campus was akin to engaging in
“racial balancing,” which Grutter stated was “patently unconstitutional.”!?!

Throughout the litigation, identitarians refused to condemn Harvard’s
discrimination against Asian Americans. Instead, they argued that Students
for Fair Admissions used Asian Americans to divide “people of color” and
promote White supremacy. Upon the filing of the lawsuit, the Leadership
Conference Education Fund minimized the Asian Americans who opposed
race-based admissions policies as “a small, but vocal group” and made the
exaggerated claim that the hashtag “#IAmNotYourWedge” had “gone
viral” in the Asian American community.'?> When it was revealed that
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the U.S. Department of Justice was planning to support Students for Fair
Admissions, the Center for American Progress published an article stating
that the lawsuit was an “effort to divide communities of color and shield
white people from the specter of reverse discrimination.”!?> The ACLU
described the lawsuit as a “cynical attempt to use members of the Asian
American community” to “pit people of color against one another” and
“reinforce[] the privileges of white applicants.”?*

The reality was that many Asian Americans were grateful that the lawsuit
drew attention to their experiences of discrimination. The Asian American
Coalition for Education filed an amicus brief on behalf of more than 300
organizations supporting Students for Fair Admissions'? and organized a
rally at the Supreme Court the day before the oral argument.'?® Profes-
sor Jeannie Suk Gersen, a Harvard Law School professor who attended
the Harvard trial and Supreme Court oral argument, wrote numerous
articles in The New Yorker recognizing Harvard’s discrimination against
Asian Americans.'?’ Jay Caspian Kang wrote in the New York Times that
the “evidence against Harvard” was “overwhelming.”'?® In an op-ed titled
“Harvard is Wrong That Asians Have Terrible Personalities,” Wesley
Yang called Harvard’s defense of its personal rating a “carefully consid-
ered act of slander.”'?® The lawsuit gave many Asian Americans a historic
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opportunity to share their experiences of discrimination that had previ-
ously been ignored.!3

The failure of identitarians to acknowledge Harvard’s discrimination
against Asian Americans demonstrates that identitarians have fallen short
of the ideal of advocating for the equality of all Americans. Succumbing to
the limitations of identity politics, they purport to speak for all “people of
color,” but in practice they prioritize the interests of some minority groups
over those of others. Fair Admissions shined a light on identitarians’ blind-
ness to their own support for racial discrimination, which must be elimi-
nated in all its forms if our nation is to live up to the lofty ideal of equality
embodied in our Constitution and civil rights laws. In light of these flaws
with the identitarian framework, civil rights advocates need an alternative
theoretical framework that places primacy on equality as a universal ideal,
uncompromised by interest-group politics, and which is genuinely inclusive
of all Americans.

III. PRINCIPLES FOR AN INCLUSIVE SOCIETY

The theoretical framework for civil rights advocacy proposed in this
Article is not new."3! It is so simple, in fact, that one might consider it unre-
markable. This Article proposes that all people should be afforded the dig-
nity of being treated as an individual rather than as a member of a racial
group. This view traces back to the Declaration of Independence, which
proclaimed that “all men are created equal.”'*? In the Twentieth Century, it
was most eloquently articulated by Martin Luther King Jr., who stated: “I
have a dream that my four little children will one day live in a nation where
they will not be judged by the color of their skin, but by the content of their
character.”!®

Twenty-First Century identitarians reject the wise words of the Founders
and Dr. King by practicing purportedly benign discrimination. These activ-
ists believe that it is helpful, even moral, to treat people as members of a
racial group if it is done for benevolent reasons. Justices on the Supreme
Court rejected the theory of benign discrimination long before Fair Admis-
sions. In the words of Justice O’Connor in City of Richmond v. J.A. Croson
Co., “there is simply no way of determining what classifications” based on
race are “benign” and “what classifications are in fact motivated by ille-
gitimate notions of racial inferiority or simple racial politics.”!** As Justice
Thomas wrote in Adarand Constructors, Inc. v. Peiia, “whether a law relying
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upon racial taxonomy is ‘benign’ or ‘malign’ either turns on ‘whose ox is
gored’ or on distinctions found only in the eye of the beholder.”!3

In light of the politically corrupted state of civil rights discourse in the
Twenty-First Century, it is worthwhile to re-examine the simple but for-
gotten moral precept that all people should be treated as individuals. This
Article identifies four principles that serve as a roadmap for civil rights
advocacy seeking to promote genuine inclusiveness through respect for
individual dignity and avoidance of the divisive identity politics that plagues
modern civil rights activism: (1) arbitrary racial distinctions must not be
used in public life; (2) prohibitions on discrimination must be enforced
against both overt and covert discrimination, though a finding of discrimi-
nation can occur only when it is justified by the evidence; (3) our society
should foster inclusive, talent-based institutions that provide opportuni-
ties to people of all identities; and (4) our society should ensure honest
discourse about race. Many of the goals of modern civil rights advocates
are consistent with and serve to advance these principles. However, those
that contradict them should be abandoned because they place primacy on
interest-group politics over genuine inclusiveness and equality.

A. ELIMINATING THE USE OF ARBITRARY RACIAL DISTINCTIONS IN
PuBLIic LIFE

Racial classifications have a long and controversial history in the United
States. In Plessy v. Ferguson, the Supreme Court held that the State of Lou-
isiana could constitutionally eject a man who was seven-eighths White and
one-eighth African American from a Whites-only railcar.!3¢ In United States
v. Thind, the Court rejected the claim of a man from India who argued that
he was eligible for citizenship as a “white person” under racially exclusion-
ary immigration laws even though South-Asians had been “classified by
certain scientific authorities as of the Caucasian or Aryan race.”'¥’

Even in the late Twentieth and early Twenty-First Century, courts have
struggled with arguments concerning the propriety of the racial categories
used in the United States. For example, a circuit split exists on whether it is
appropriate to include Europeans from the Iberian Peninsula as “Hispanic”
for race-based preferences while excluding other European groups. “The
Seventh Circuit held that Illinois violated the Equal Protection Clause by
using an unconstitutionally overinclusive definition of ‘Hispanic’ as includ-
ing Europeans for its minority business enterprise program.”!¥ “By con-
trast, the Eleventh Circuit has held that a county fire department’s broad
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138. Brief of Professor David E. Bernstein as Amicus Curiae in Support of Petitioner at
12, Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181
(2023) (Nos.20-1199,21-707) (citing Builders Ass’n of Greater Chi. v. Cnty. of Cook, 256 F.3d
642, 64748 (7th Cir. 2001)).
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definition of ‘Hispanic’ ... as including Europeans does not run afoul of the
Equal Protection Clause.”!¥

The modern racial categories that are prevalent in the United States
are arbitrary classifications that do not reflect the way many people self-
identify, are not based on coherent scientific or anthropological princi-
ples, and have changed over time based on arbitrary political decisions.
Fair Admissions took note of this, citing as examples the grouping of all
Asians together into one category and the inability of UNC’s counsel to
identify the racial category to which someone from the Middle East would
belong.'* The Court also cited to Justice Gorsuch’s concurring opinion,'!
which expanded on the problems of the racial categories.

Drawing on the scholarship of Professor David Bernstein'¥ and the
amicus brief that one of the authors of this Article co-authored and filed on
his behalf,'* Justice Gorsuch noted that a “federal interagency commission
devised” the racial categories “in the 1970s to facilitate data collection.”!*
The commission acted “without any input from anthropologists, sociolo-
gists, ethnologists, or other experts,”!¥ and “federal regulators cautioned
that their classifications ‘should not be interpreted as being scientific or
anthropological in nature, nor should they be viewed as determinants of
eligibility for participation in any Federal program.’”!4¢ “Despite that warn-
ing, others eventually used this classification system for that very purpose —
to ‘sor[t] out winners and losers in a process that, by the end of the century,
would grant preference[s] in jobs . .. and university admissions.””'¥

Justice Gorsuch and the amicus brief of Professor Bernstein lay out in
exhaustive detail numerous ways in which the aforementioned racial cat-
egories are arbitrary,'® including that:

e The “Hispanic” category is defined as an ethnicity rather than a
race and arbitrarily groups together Europeans from the Iberian
Peninsula with people from Central and South America.'

139. Id. (citing Peightal v. Metro. Dade Cnty., 26 F.3d 1545, 1559-60 (11th Cir. 1994)).

140. See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600
U.S. 181, 216 (2023).

141. See id. (citing id. at 291-93 (Gorsuch, J., concurring)).

142. See David E. Bernstein, The Modern American Law of Race, 94 S. CaL. L. Rev. 171,
196-202 (2021); see also Davip E. BERNSTEIN, CLASSIFIED: THE UNTOLD STORY OF RaciaL
CLASSIFICATION IN AMERICA (2022).

143. Brief of Professor Bernstein, supra note 138.

144. Fair Admissions, 600 U.S. at 291 (Gorsuch, J., concurring).

145. Id. (quoting Brief of Professor Bernstein, supra note 138, at 3).

146. Id. (emphasis omitted) (quoting Transfer of Responsibility for Certain Statistical
Standards from OMB to Commerce, 43 Fed. Reg. 19,260, 19,269 (May 4, 1987)).

147. Id. (alterations in original) (quoting Hugh Davis Graham, The Origins of Official
Minority Designation, in THE NEw RACE QUEsTION: How THE CENSUS COUNT MULTIRACIAL
INDIVIDUALS 288,289 (Joel Perlmann & Mary C. Waters eds., 2002)).

148. See id. at 291-93.

149. See id. at 292; see also Fisher v. Univ. of Tex. at Austin, 644 F.3d 301, 304 (5th Cir.
2011) (Jones, J., dissenting from the denial of rehearing en banc).
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e The “Asian” category, which groups together over 60% of the
world’s population and includes disparate populations from a mul-
titude of countries, is vastly overbroad.!>

e “Native Hawaiians” and “Pacific Islanders” have, in some circum-
stances, been disaggregated from Asians in order to avoid having
their disadvantages overlooked.!

e The “African-American” category includes in a single category
people who are descendants of slaves, people of multiracial ances-
try who grew up in a predominantly White community, and peo-
ple who recently immigrated to the United States from African
countries.!>?

e The “White” category groups together people of diverse European
ancestry—many of whom previously experienced discrimination
in the United States, such as Irish and Italian immigrants—and
Middle Easterners who face forms of discrimination that people of
European ancestry do not experience.'>

The problem of arbitrariness in the racial categories is not one of flawed
design. Rather, it is endemic to the very task of racial classification itself.
Every system of racial classifications is arbitrary. No matter how one seeks to
draw the dividing lines between racial categories —geography, time period,
physical appearance, degree of genetic relatedness, or culture —there will
always be arbitrary determinations that must be made. The task of devising
racial categories is inherently and inevitably arbitrary and divisive.

Such arbitrary racial categories must not be used to determine our desti-
nies. To allow otherwise would be antithetical to the profoundly moral ideal
of equality articulated in the Declaration of Independence and our Con-
stitution. As the Court stated in Fair Admissions, quoting Rice v. Cayetano:
“One of the principal reasons race is treated as a forbidden classification is
that it demeans the dignity and worth of a person to be judged by ancestry
instead of by his or her own merit and essential qualities.”'>* “Distinctions
between citizens solely because of their ancestry are by their very nature
odious to a free people whose institutions are founded upon the doctrine of
equality.”’> As Justice Thomas observed in Adarand, “every racial classifi-
cation helps ...some races and hurts others.”’>® Whether “benign” or “mali-
cious,” in “each instance, it is racial discrimination, plain and simple.”!’

150. See Fair Admissions, 600 U.S. at 291-92 (Gorsuch, J., concurring); see also Fisher v.
Univ. of Tex. at Austin, 579 U.S. 365,414 (2016) (Alito, J., dissenting).

151. See Fair Admissions, 600 U.S. at 292 (Gorsuch, J., concurring); Brief of Professor
Bernstein, supra note 138, at 9-10.

152. See Fair Admissions, 600 U.S. at 292 (Gorsuch, J., concurring); Brief of Professor
Bernstein, supra note 138, at 15-16.

153. See Fair Admissions, 600 U.S. at 292 (Gorsuch, J., concurring); Brief of Professor
Bernstein, supra note 138, at 14.

154. Fair Admissions, 600 U.S. at 220 (quoting Rice v. Cayetano, 528 U.S. 495,517 (2000)).

155. Id. at 208 (quoting Rice, 528 U.S. at 517).

156. Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 241 n.* (1995) (Thomas, J., concur-
ring in part and concurring in the judgment).

157. Id. at 241.
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The goal of eliminating racial distinctions from public life is not new.
Contemporary efforts to ensure respect for and compliance with nondis-
crimination laws and to draw attention to previously unrecognized dis-
crimination support the same goals as 1960s-era civil rights advocacy. On
the other hand, efforts to elevate racial grievances in society or to allow for
the differential treatment of similarly situated candidates for opportuni-
ties based on race are contrary to this goal. Such efforts only heighten the
salience of arbitrary racial categories in society and magnify the extent to
which our immutable characteristics determine our fate.

Eliminating the use of racial categories in public life does not entail
obliviousness to the continued challenges that racial minorities face in the
Twenty-First Century. Rather, it is based on the recognition that racial cat-
egorization is too arbitrary and blunt an instrument to serve any construc-
tive purpose in our society. Efforts to redress past grievances or provide
opportunities to those who are underprivileged must be tailored to indi-
vidual circumstances in order to be just and efficacious. As Chief Justice
Roberts explained in Fair Admissions, there is a difference between dis-
criminating “on the basis of race” and understanding the unique way in
which a particular student’s race uniquely “affected his or her life.”'8 First
and foremost, a civil rights advocate who seeks to promote racial equality
and a genuinely inclusive society must be committed to the dignity of the
individual and the elimination of the use of arbitrary racial distinctions in
public life.

B. ELIMINATING COVERT DISCRIMINATION

Even when overt racial distinctions have been removed from public life,
racial discrimination may still occur through covert means. The legal prin-
ciples for analyzing claims of covert discrimination are discussed below
and applied to several potential policies that have been discussed as ways
for schools to continue racial balancing after Fair Admissions: induced dis-
closure of race, proxies for race, and second-order proxies. The discussion
concludes with an analysis of Supreme Court cases discussing the circum-
stances under which disparate-impact liability can violate the Constitution’s
guarantee of equality and itself perpetrate a form of covert discrimination.

1. Covert Discrimination is Established Through Evidence of
Discriminatory Purpose and Effects

The Supreme Court’s precedents interpreting the Constitution’s guar-
antee of equal protection have held that a facially race-neutral policy is
discriminatory when the evidence establishes a discriminatory purpose and
effect. In 1886, the Supreme Court held in Yick Wo v. Hopkins that a per-
mit requirement for laundries operating in wooden buildings was racially

158. Fair Admissions, 600 U.S. at 230-31.
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discriminatory because permits were almost universally denied to Chinese
applicants and granted to non-Chinese applicants.'>

While racial disparities in a policy’s effects may be evidence of a poten-
tially discriminatory purpose, the two inquiries are separate. A racial dis-
parity alone without a discriminatory purpose is insufficient to establish
discrimination under the Constitution. In Washington v. Davis, the Court
stated that it had never held that “a law or other official act, without regard
to whether it reflects a racially discriminatory purpose, is unconstitutional
solely because it has a racially disproportionate impact.”'®® A dispropor-
tionate impact “alone” does “not trigger the rule that racial classifica-
tions are to be subjected to the strictest scrutiny and are justifiable only
by the weightiest of considerations.”!®! The Court emphasized that allow-
ing disproportionate impact alone to suffice in proving a racial classifica-
tion “would raise serious questions about, and perhaps invalidate, a whole
range of tax, welfare, public service, regulatory, and licensing statutes.”!6?

The Supreme Court reiterated this holding in Village of Arlington Heights
v. Metropolitan Housing Development Corp.' In that case, the Court
considered a constitutional challenge to a city’s decision not to rezone a
tract of land from single-family use to multi-family use.'** The Court reiter-
ated “that official action will not be held unconstitutional solely because
it results in a racially disproportionate impact.”1% “Proof of racially dis-
criminatory intent or purpose is required to show a violation of the Equal
Protection Clause.”!66

Arlington Heights articulated how a facially race-neutral policy can be
proven to have a discriminatory purpose.'” A “clear pattern, unexplain-
able on grounds other than race,” as was the case in Yick Wo, can demon-
strate an intent to discriminate.'®® Departures from past practices, including
a departure from the normal procedural sequence for decision making, or a
substantive departure from past practice, can be evidence of discriminatory
intent.'%” The historical record of a legislative or administrative body is rel-
evant, “especially where there are contemporary statements by members
of the decisionmaking body, minutes of its meetings, or reports.”!® Overall,
Arlington Heights “demands a sensitive inquiry into such circumstantial
and direct evidence of intent as may be available.”'”!

In the wake of Fair Admissions, questions have arisen about what sorts
of alternatives to race-based admissions policies can be used by schools

159. Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886).

160. Washington v. Davis, 426 U.S. 229,239 (1976).

161. Id. at 242 (internal citation omitted).

162. Id. at 248.

163. Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 254-55 (1977).
164. Id.

165. Id. at 264-65.

166. Id. at 265.

167. See id. at 266-68.

168. Id. at 266 (citing Yick Wo v. Hopkins, 118 U.S. 356 (1886)).
169. Id. at 267

170. Id. at 268.

171. Id. at 266.
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without running afoul of Title VI and the Equal Protection Clause.'”? The
answers to those questions will turn on the same analysis used to evaluate
whether any facially race-neutral policy is discriminatory: Is there a dis-
criminatory purpose and effect? Several potential changes to admissions
policies that have received some attention are discussed below and ana-
lyzed using the principles set forth in Washington v. Davis and Arlington
Heights.

a. Induced Disclosure of Race

Some have questioned whether, as a response to Fair Admissions,schools
might implement changes to give the appearance of having abandoned
race-based admissions policies, such as declining to collect data on self-
identified race, but then inviting students to disclose their self-identified
race in other parts of the application process.'” Changes that are enacted
to enable schools to continue engaging in unlawful discrimination through
covert means are clearly illegal. It should go without saying that obscuring
evidence of unlawful conduct while continuing to engage in the unlawful
conduct does not render the conduct lawful.!”

The Court is and should be wary of any attempts by schools to continue
engaging in racial discrimination. Near the end of the Court’s opinion in
Fair Admissions, Chief Justice Roberts stated that the Court was not pro-
hibiting universities from considering applicants’ discussions in application
essays of how race affected their lives, but emphasized that “universities
may not simply establish through application essays or other means the
regime we hold unlawful today.”'”> An open-ended essay asking applicants
to talk about their life story will not necessarily elicit responses that involve
discussions about race and thus could potentially be used lawfully after
Fair Admissions.'’® On the other hand, a question asking applicants to talk
about their racial identity specifically could be strong evidence of intent to
discriminate.

In a highly publicized incident, Columbia Law School changed its admis-
sions process to require applicants to submit a “90-second video state-
ment to give the admissions committee greater ‘insight’ into their personal

172. See Sarah Wood, What the Supreme Court’s Affirmative Action Ban Means for
College Admissions, U.S. NEws & WorLD REp. (June 29, 2023), https://www.usnews.com/
education/best-colleges/applying/articles/how-does-affirmative-action-affect-college-admissions
[https://perma.cc/DSBT-9G5V].

173. See, e.g., Steven McGuire, Can Harvard Use Application Essays to Discriminate
by Race?, WaLL ST. J. (Aug. 11, 2023, 3:01 PM), https://www.wsj.com/articles/can-harvard-
use-application-essays-to-discriminate-by-race-unc-fair-admission-5638086f [https://perma.
cc/9CUL-EEES].

174. But cf Association of American Law Schools, AALS Conference on Affirma-
tive Action: Panel 3, YouTuBE (Aug. 2, 2023), https://www.youtube.com/watch?v=1Shl_
vI0x14&t=636s [https://perma.cc/6M7K-S5UD] (starting at 10 minutes and 35 seconds)
(“Whatever you do, you should be aware right now of the record you're creating; the record
your faculties are creating.”).

175. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S.
181,230 (2023).

176. See id. at 230-31.
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strengths and achievements.”!”” It is difficult to see how much the Colum-
bia Law School admissions committee can learn about applicants’ personal
strengths and achievements in such a short period of time, and people raised
questions about whether the requirement was an attempt to covertly dis-
cern the race of applicants in violation of Fair Admissions.'”s When asked
about the purpose behind the change in its admissions system, Columbia
Law School said that the video-statement requirement was a mistake and
removed the requirement the following day.'”

Similarly, the law firm Weil, Gotshal & Manges (Weil) sought to collect
photographs of law students from Northwestern University’s Latino Law
Students Association.!®? According to a student who emailed the affinity
group on behalf of the firm, the photographs would be used to “assess”
candidates for the firm’s diversity fellowship.!8! Weil’s request came after
the law firms Morrison & Foerster and Perkins Coie were sued for creat-
ing diversity fellowships that excluded certain applicants based on race,
prompting the firms to expand their programs to be open to applicants of
all races.!®?

Induced disclosure of race gives rise to a strong inference of intent to
discriminate. That is why, in the context of disability discrimination, the
Americans with Disabilities Act prohibits employers from making pre-
employment “inquiries of a job applicant as to whether such applicant
is an individual with a disability or as to the nature or severity of such
disability.”18 After Fair Admissions, universities would be well advised
not to solicit an applicant’s race to achieve what the Court declared to be
unlawful discrimination.!84

b. Direct Proxy for the Prohibited Characteristic

Another proposed response to Fair Admissions is to use variables other
than race to achieve diversity.!8 Though genuinely race-neutral policies

177. Kristine Parks, Columbia University Claims “Video Requirement” on Applica-
tion Was an Accident, N.Y. Post (Aug. 1, 2023, 9:39 PM), https://nypost.com/2023/08/01/
columbia-university-claims-video-requirement-on-application-was-an-accident [https:/perma.
cc/RVB2-ACLW].
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Diversity Fellowship, REUTERsS (Oct. 11, 2023, 12:19 PM), https://www.reuters.com/legal/
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183. 42 US.C.§ 12112(d)(2)(A).

184. Cf. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600
U.S. 181, 303 n.8 (2023) (Gorsuch, J., concurring) (showing internal commentary of admis-
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244 SMU LAW REVIEW [Vol. 77

are lawful, a case involving a competitive public high school in Virginia,
Coalition for TJ v. Fairfax County Public Schools, demonstrates the legal
risks of using a proxy for race to achieve a racially discriminatory goal.!8

In the aftermath of the racial unrest that occurred following the death
of George Floyd in 2020, school districts across the country sought to
change the racial composition of elite schools in their districts.'®” The Fair-
fax County School Board (Board) changed the admissions requirements
for Thomas Jefferson High School (TJ), the top rated public high school
in the country, in order to change the racial demographics of its student
body."® During the 2020-2021 school year, TJ’s students were “71.97%
Asian American, 18.34% White, 3.05% Hispanic, and 1.77% Black.”'®

Before the Board’s fall 2020 changes, applicants to TJ who met certain
minimum criteria “were administered three standardized tests: the Quant-
Q,the ACT Inspire Reading, and the ACT Inspire Science.”'®“[ A]pplicants
who achieved certain minimum scores on the tests advanced to a ‘semifi-
nalist’ round.””! Students were admitted “from the semifinalist pool based
on a holistic review that considered GPA, test scores, teacher recommen-
dations, and responses to three writing prompts and a problem-solving
essay.”1%2

The Board’s fall 2020 changes to TJ’s admissions system “removed the
standardized tests” and changed the evaluation process “from a multi-stage
process to a one-round holistic evaluation” that includes consideration of
whether the applicant attended a historically underrepresented middle
school.’? Under the new policy, seats are guaranteed for students at each of
Fairfax County’s public middle schools “equivalent to 1.5% of the school’s
eighth grade class size, with seats offered in the first instance to the highest-
evaluated applicants from each school.”"* Then, “[a]fter the guaranteed
seats are filled, about 100 unallocated seats remain for students who do not
obtain an allocated seat.”!®

One of the reasons why the new admissions system decreased the num-
ber of admitted Asian American students was that a handful of middle
schools were historically responsible for sending a large share of their

cc/YGVS5-KIMB] (noting one common race-neutral approach includes using socioeconomic
status because it is closely linked to a person’s race and ethnicity).

186. Coal. for TJ v. Fairfax Cnty. Sch. Bd., No. 1:21-cv-296, 2022 WL 579809 (E.D. Va.
Feb. 25,2022), rev’d and remanded, 68 F.4th 864 (4th Cir. 2023), cert. denied, No. 23-170, 2024
WL 674659 (U.S. Feb. 20,2024).

187. See Christa McAuliffe Intermediate Sch. PTO, Inc. v. De Blasio, 627 F. Supp. 3d 253,
256 (S.D.N.Y. 2022), appeal docketed,No.22-2649 (2d Cir. Oct. 17,2022); Boston Parent Coal.
for Acad. Excellence Corp. v. Sch. Comm. of Boston, No. 21-10330, 2021 WL 4489840, at *1
(D. Mass. Oct. 1,2021), aff’d, 89 F.4th 46 (1st Cir.2023); Ass’n for Educ. Fairness v. Montgom-
ery Cnty. Bd. of Educ., 560 F. Supp. 3d 929,933,953 (D. Md. 2021).

188. See Coal. for TJ,2022 WL 579809, at *1-2.
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students to TJ.1% Those middle schools, like TJ, selected gifted students and
offered them academic programs more advanced than those offered by
their zoned middle school.””” A disproportionate number of the TJ appli-
cants from those advanced middle schools were Asian American,'”® so
the requirement that TJ draw a minimum number of students from other
middle schools dramatically decreased the number of Asian American stu-
dents admitted.

For the classes of 2020, 2021, 2022, 2023, and 2024, Asian American stu-
dents earned approximately 69%, 75%, 65%, 73%, and 73% of the seats,
respectively.!”” After the Board’s admissions changes in fall 2020, however,
the proportion of Asian American students admitted fell to about 54% for
the class of 2025.2 Even though the Board increased TJ’s class size by
64 students, “TJ admitted 56 fewer Asian American students.”20!

The evidence in the record showed not only a statistical drop in the num-
ber of Asian American students offered admission but also racially discrim-
inatory intent.?”? In the decade prior to 2020, the Board had implemented
a series of changes to its admissions process to alter the racial makeup
of its student body, but those efforts were deemed to be unsuccessful.?
Against this historical backdrop, it was clear that the changes to TJ’s admis-
sions process were racially motivated.?** During discussions leading up to
the changes, two members of the Board called the school’s racial composi-
tion “unacceptable.”? Another was “angry and disappointed” at the racial
composition of TJ’s admitted students.?’ Several proposed changes to TJ’s
admissions process were accompanied with racial modeling to assess the
impact of the proposed changes on TJ’s racial composition.?” TJ Principal
Ann Bonitatibus went so far as to cite what she thought was the proper
racial composition at TJ: “180 black and 460 Hispanic students.”?”® One
board member, in explaining her desire for “equity,” stated that TJ’s admis-
sions process should “be clearly distinguished from equality.”?® In a text
exchange among Board members, one Board member stated that the new
proposal would “whiten our schools and kick [out] Asians. How is that

196. Coal. for TJ v. Fairfax Cnty. Sch. Bd., 68 F.4th 864, 900 (4th Cir. 2023) (Rushing, J.,
dissenting) (stating half of the offers extended for the class of 2024 came “from six feeder
schools”), cert. denied,No. 23-170,2024 WL 674659 (U.S. Feb. 20,2024).

197. See Full-Time Advanced Academic Program, Grades 3-8 (Level 1V), FAIRFAX CNTY.
Pus. ScHs., https://www.fcps.edu/academics/elementary/advanced-academic-programs/full-
time-advanced-academic-program [https://perma.cc/K7P5-RJ28].

198. See Coal. for TJ, 68 F4th at 900 (Rushing, J., dissenting) (noting that a “significant
majority of applicants from these feeder schools were Asian” and that for the class of 2024,
“84% of the offers to TJ from these feeder schools went to Asian students”).
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achieving the goals of diversity?”?!? “Another Board member replied, ‘1
mean, there has been an anti [A]sian feel underlying some of this, hate to
say it, lo]!’”211

Judge Hilton of the U.S. District Court for the Eastern District of Vir-
ginia granted summary judgment to the Coalition for TJ, an organization
representing the parents of children who applied to or planned to apply
to TJ.22 The court found that “no dispute of material fact exists regarding
any of the Arlington Heights factors, nor as to the ultimate question that
the Board acted with discriminatory intent,” and the “Board’s overhaul of
TJ admissions has had, and will have, a substantial disparate impact on
Asian American applicants to TJ.”2!* A divided panel of the Fourth Circuit
reversed.?* Writing for the majority, Judge King held that the success of
Asian American applicants compared to their share of the applicant pool
was sufficient to foreclose liability for discrimination against Asian Ameri-
cans.?’ In a dissenting opinion, Judge Rushing noted that the changes to
TJ’s admissions system “reduced offers of enrollment to Asian students at
TJ by 26 % while increasing enrollment of every other racial group,” which
“was no accident.”?'® The Supreme Court declined to review the case, but
Justice Alito wrote a dissenting opinion joined by Justice Thomas, stating
that the Fourth Circuit had approved of “intentional racial discrimination”
in a manner that is “indefensible” and “cries out for correction.”?!” The
Pacific Legal Foundation, which represented the Coalition for TJ, issued a
press release noting that it had similar cases pending in Boston, New York
City, and Montgomery County, Maryland, and would continue to litigate
these issues up to the Supreme Court.?'® As Coalition for TJ shows, schools
seeking to engage in racial discrimination through carefully crafted facially
race-neutral policies that use proxies for race, such as middle school atten-
dance, are at risk of having those policies declared unlawful.

c. Second-Order Proxies

After the Fair Admissions decision, the Biden Administration released
guidance outlining a potential two-step process to avoid liability for

210. Suzanne Eckes, Diversifying K-12 Public Schools: A Federal Court Finds Admission
Plan Unconstitutional, 70 UCLA L. Rev. Discoursk 302, 314 (2023) (alteration in original)
(quoting Plaintiff’s Memorandum in Support of Motion for Summary Judgment at 31, Coal.
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case-of-k-12-race-based-discrimination [https://perma.cc/V5S5VB-E2A2].
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discrimination.?" First, the guidance advises that “[a]n institution may con-
sider race” explicitly in “outreach and recruitment” for college admissions
and pre-college pathway programs.??’ Second, the guidance counsels that
an “institution may give pathway program participants preference in its
college admissions process,” though “institutions may not award slots in
pathway programs based on an individual student’s race without triggering
the strict scrutiny that [ Fair Admissions] applied.”?!

Schools considering following the Biden Administration’s guidance
should keep in mind that a facially race-neutral pathway program, if
administered in a manner that is intentionally discriminatory, is discrimina-
tory under Arlington Heights.??> To the extent race is expressly considered
in outreach and recruitment for pathway programs, such efforts could be
interpreted as evidence of discrimination. Similarly, if a pathway program
is discriminatory, a school’s preference for participants in the pathway
program— particularly if combined with express consideration of race by
the school in outreach and recruitment—could also be discriminatory. The
school would be using a second-order proxy for race.

A school cannot escape liability for racial discrimination by launder-
ing its consideration of race through a series of proxies that are ultimately
designed to achieve a racial effect.??> Under Arlington Heights, intentional
racial discrimination exists when race is a motivating factor—even if it is
not necessarily a primary one—and racial discrimination is not excused
merely because there are other non-racial motivations present.??* A racial
purpose “implies that the decisionmaker .. .selected ... a particular course
of action at least in part ‘because of,’ not merely ‘in spite of, its adverse
effects upon an identifiable group.””> A single racial purpose tainting a
course of action is sufficient to trigger strict scrutiny and render the course
of action unlawful.

2. Disparate-Impact Liability Can Perpetrate Discrimination

The Arlington Heights framework for evaluating constitutional claims
of discrimination reasonably calls for an evidence-based, context-sensitive
inquiry into whether a facially race-neutral policy is motivated by a dis-
criminatory purpose and has a discriminatory effect.?”¢ In interpreting cer-
tain statutes and regulations, however, some courts and agencies have held
that policies that do not affect all racial groups in equal proportion are
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presumptively unlawful absent a sufficiently compelling justification for the
policy, a theory of liability known as disparate-impact liability. Though the
Supreme Court has allowed disparate-impact liability in certain circum-
stances, it has also recognized that, without appropriate checks, disparate-
impact liability can inject race into decisions and force decision makers to
engage in discriminatory racial balancing.

In Griggs v. Duke Power Co., the Supreme Court held that in a Title
VII employment-discrimination lawsuit, the “absence of discriminatory
intent does not redeem employment procedures” because what matters is
the “consequences of employment practices, not simply the motivation.”??’
The Court stated that Congress “placed on the employer the burden of
showing that any given requirement must have a manifest relationship to
the employment in question,” which the Court referred to as the standard
of “business necessity.”??® In Smith v. City of Jackson, the Court recognized
disparate-impact liability could authorize recovery under the Age Dis-
crimination in Employment Act of 19672%° Similarly, in Texas Department
of Housing & Community Affairs v. Inclusive Communities Project, Inc.,
the Court recognized disparate-impact liability in a claim arising under the
Fair Housing Act.?%

Against the backdrop of these decisions, agencies have issued rules and
guidance elaborating on their understandings of the scope of disparate-
impact liability. For example, the Uniform Guidelines on Employee Selec-
tion Procedures state the following: “A selection rate for any race, sex,
or ethnic group which is less than four-fifths (4/5) (or eighty percent) of
the rate for the group with the highest rate will generally be regarded by
Federal enforcement agencies as evidence of adverse impact.”?! In March
2023, the U.S. Department of Housing and Urban Development issued a
final rule formalizing its interpretation of the Fair Housing Act as estab-
lishing liability “based on a practice’s discriminatory effect . . . even if the
practice was not motivated by a discriminatory intent.”?%

As Gail Heriot has explained, when disparate-impact liability is taken
to its logical conclusion, “everything or nearly everything has a disparate
impact.”?* In the context of employment, for example, professional skills,
interests, experiences, and education are not evenly distributed among all
racial groups, and thus virtually any employment qualification will have a
disparate impact on some racial group.?* When the public cannot reason-
ably tell what practices are unlawful, it has no fair notice of how to conduct
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itself, and the government may exercise its enforcement discretion in a
manner that is arbitrary, unpredictable, and political.

Furthermore, taken to its logical conclusion, disparate-impact liability
arguably mandates racial balancing. In Ricci v. DeStefano, Justice Scalia
raised the following question: “Whether, or to what extent, are the dispa-
rate-impact provisions of Title VII of the Civil Rights Act of 1964 consistent
with the Constitution’s guarantee of equal protection?”?3 As Justice Scalia
observed, “Title VII’s disparate-impact provisions place a racial thumb on
the scales, often requiring employers to evaluate the racial outcomes of
their policies, and to make decisions based on (because of) those racial
outcomes. That type of racial decisionmaking is ... discriminatory.”?%* Judge
Ho echoed these concerns in a Fifth Circuit concurring opinion, question-
ing whether disparate-impact liability runs afoul of the Constitution’s pro-
hibition on racial balancing.??’

By enforcing the constitutional prohibition on racial balancing, Fair
Admissions further raises questions about the constitutionality of dispa-
rate-impact liability. Harvard’s efforts to ensure minimum representation
of various racial groups, even when it required discrimination against Asian
Americans, is similar to the sort of conduct that disparate-impact liability
would seem to require of decision makers. As Judge Ho put it, disparate-
impact liability “forces us to look at race” and arguably “means not only
presuming discrimination, but requiring it.”?® Though statistical disparities
can potentially be evidence of discrimination, treating disparities as pre-
sumptively unlawful would seem to impose on decision makers an obliga-
tion to engage in race-based decision making, prioritizing racial balancing
above all other considerations.

The Supreme Court recognized these issues even as it approved of
disparate-impact liability under the Fair Housing Act in Inclusive Com-
munities Project, noting the “serious constitutional questions that might
arise . . . for instance, if such liability were imposed based solely on a show-
ing of a statistical disparity.”? If “judgments are subject to challenge with-
out adequate safeguards, then there is a danger that potential defendants
may adopt racial quotas—a circumstance that itself raises serious con-
stitutional concerns.”?* The Court instructed that “[c]ourts should avoid
interpreting disparate-impact liability to be so expansive as to inject racial
considerations into every housing decision.”?*! These constitutional con-
cerns led the Court to emphasize that courts must “give housing authorities
and private developers leeway” to consider valid interests other than race
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and must hold plaintiffs to a “robust causality requirement” to limit “abu-
sive disparate-impact claims.”?*

As the Court has recognized, abusive disparate-impact claims can them-
selves constitute a form of covert discrimination.” In Ricci, the City of
New Haven discarded the results of a firefighter-promotion test after some
firefighters “threatened a discrimination lawsuit if the City made promo-
tions based on the tests.”?** White and Hispanic firefighters who passed
the test brought race-discrimination claims under Title VII, and the Court
granted them summary judgment, finding that the “raw racial results” were
“the predominant rationale for the City’s refusal to certify the results” of
the test.?¥ The Court stated that if “after it certifies the test results, the City
faces a disparate-impact suit, then in light of our holding today it should
be clear that the City would avoid disparate-impact liability.”?*¢ Defending
against abusive disparate-impact claims and enforcing constitutional lim-
its on disparate-impact liability are essential to the mission of eliminating
covert discrimination. A society that genuinely values equality and inclu-
sion cannot allow its antidiscrimination laws to be transformed into instru-
ments of discrimination.

C. FoOSTERING INCLUSIVE, TALENT-BASED INSTITUTIONS

In addition to eliminating overt and covert discrimination, a framework
for civil rights advocacy should set forth an affirmative vision of how a
society can be genuinely inclusive of all people. This Article posits that the
only way a diverse, multiracial society can survive is to foster and sustain
talent-based institutions that are radically inclusive of all people who dem-
onstrate the ability and willingness to contribute to society. The concept of
a talent-based institution as used in this Article draws on Jordan Peterson’s
observation that well-functioning societies have organizational hierarchies
based on competence, rather than dominance.?*” A talent-based institution
is one that strives, to the greatest extent possible, to maximize the effective-
ness of its contributions to society, providing opportunities and assigning
responsibilities to people based on their abilities.?*

The Article avoids the term “meritocracy,” which has been used as a
pejorative to refer to the reductionist view that society need not concern
itself with anything other than competition, or the mistaken belief that it
is possible to fashion a society in which there is no nepotism, corruption,
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or inequality stemming from circumstances outside of one’s control.?* Fos-
tering talent-based institutions is in harmony with—and provides the nec-
essary preconditions for—creating a society that is compassionate toward
and inclusive of those who are vulnerable or marginalized. Organizing
institutions around talent is the only way for a multiracial society to live
in harmony and cooperation. Doing so ensures that people of all identities
have opportunities to excel, allows society to enjoy the productive fruits
of its most talented members, and promotes cross-racial understanding by
allowing people of all races to be appreciated for their contributions to
society.

1. Opportunities to Excel

Inclusive, talent-based institutions provide opportunities to excel to
deserving people without regard to race, class, or pedigree. Though stan-
dardized testing has recently come under criticism, Rob Henderson has
noted that there “are poor kids who get bad grades but find a path upward
because of standardized testing.”>° Henderson cites studies showing that
a standardized test “administered to all students revealed that previously
overlooked students from disadvantaged backgrounds qualified as aca-
demically gifted” and that test scores help to overcome teachers’ biased
tendencies to view lower income students as less academically compe-
tent.”! Whatever imperfections standardized testing may have, the goal
of discovering the talents of people who might otherwise be overlooked
because of biases is laudable. Providing opportunities to people based on
talent, and talent alone, is radically egalitarian and inclusive.

When society rewards talent, people will be pushed to compete with
themselves, and others, to be their best selves and unlock their potential.
By contrast, when race plays a determinative role in gaining admission to a
top school or a job offer, the effect of such a policy is to depress the spirit
of pursuing excellence in both the purported beneficiary and the victim of
racial discrimination. If an African American applicant can earn admission
to Harvard with test scores and grades that would result in a rejection for
an Asian American applicant, then there is no need for him to push himself
to the full depths of his potential when a weaker academic performance
is enough for him to achieve his goals. At the same time, an Asian Ameri-
can student whose accomplishments are deemed insufficient because of
his race is told that his efforts to cultivate his talents are futile because of
an arbitrary factor: the relatively strong academic performances of other
Asian Americans.
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When the mere existence of performance gaps between races is seen as
a reason to engage in racial balancing, pushing oneself for further success
is not worth the personal cost and hurts others belonging to the same racial
group. If a student pushes himself further, then he only makes it harder for
people who look like him to get into college because that would be one
step towards closing the achievement gap. In other words, so long as racial
balancing is practiced, widespread success in a racial group punishes the
entire racial group. Group victimization, not individual talent, is reward-
ed.?? “Victimization, like implied inferiority, is what justifies preference,
so that to receive the benefits of preferential treatment, one must, to some
extent, become invested in the view of one’s self as a victim.”?33 Racial pref-
erences encourage dependency and reward people for identifying them-
selves as victims instead of cultivating their talents.?

Racial balancing also has the perverse effect of channeling people away
from cultivating meaningful talents out of a desire to avoid discrimina-
tion. Prior to Fair Admissions, an entire industry developed to make col-
lege applicants seem less Asian.?>> While consultants could not change the
names or looks of college applicants, they encouraged parents to steer their
children away from stereotypically Asian activities.”>® When universities
penalize Asian American students because of their race, those students are
deterred from expressing their authentic selves in their college applications
and in their own personal lives.

Amy Qin of the New York Times reported that a competitive chess
player chose not to discuss her love of chess out of fear that college admis-
sions officers would reject a student who was “too stereotypically Asian.”’
Aaron Mak of Slate recounted that in preparing to apply for college, “I'd
held in my mind an image of Asian American identity and then ran as far
away from it as I could.”?® He “quit piano, viewing the instrument as a
totem of [his] race’s overeager striving in America,” and “avoided partici-
pating in the future doctors’ association, ping-pong club, the robotics team,
and the Asian culture group.”? “I enrolled in a Mandarin course during
my senior year of high school, never having learned a Chinese dialect as
a kid, but I dropped it a few weeks in,” he recalled.?® “I told people it was
because I was too busy, but in actuality I didn’t want Mandarin on my tran-
script and as a second language on my application, which I feared could
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be a red flag for the admissions committee,” he explained.?! Reflecting on
his decision to hide his identity in the hope that he would be mistaken for
White, he concluded: “I may never be able to shake the thought nagging at
the back of my mind: I'm a sellout.”?¢?

There is a steep human cost to the “sordid business” of “divvying us up by
race.”?®® When society metes out educational and professional opportuni-
ties based on race, people are incentivized to manipulate their identities for
gain, including by engaging in fraud or exaggeration.?* “Examples of fraud
and exaggeration can be seen in [litigation] adjudicating dubious claims of
minority status.”?% If we lived in a society that celebrated and encouraged
the cultivation of talent without regard to race, more individuals would be
free to live up to their God-given potential without being judged against
racial stereotypes. Only a society with talent-based institutions that treats
people with individual dignity can be genuinely egalitarian and inclusive.

2. The Fruits of Excellence

Inclusive, talent-based institutions strive to maximize the effectiveness of
their contributions to society. All institutions —whether a hospital, a software
company, a nation’s army, or an orchestra—should constantly aim to achieve
their respective missions with excellence. To that end, decisions about who
participates in and holds leadership responsibilities within the institution
should be made based on talent, i.e., the ability to contribute to the success
of the institution’s mission, regardless of race, class, or pedigree. Though there
is no perfect measure of talent, even when measures to eliminate subjective
bias such as standardized tests or blind auditions are adopted, institutions
should strive to make their decisions about recruiting and promotion based
on talent to the greatest extent possible. Any other standard for recruitment
and promotion will inevitably suffer from bias and nepotism, and as a result,
depress the pursuit of excellence within the institution and in society at large.

The spirit of pursuing excellence and the prevalence of talent-based
institutions in the United States has enabled it to lead the world in eco-
nomic prosperity, technological innovation, and military strength. By
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contrast, societies governed by nepotism—whether through hereditary
monarchy, apartheid segregation, or political patronage —suffer from insti-
tutional decay that, when left unchecked, threatens their ability to provide
for their people’s needs and results in talented people emigrating to other
countries.?® Justice Kavanaugh, in an amicus brief that he filed in private
practice on behalf of the Center for Equal Opportunity in Rice v. Cayetano,
warned of the dangers of a “racial patronage and spoils system.”?” When
institutions hold applicants for educational or professional opportunities
to different standards based on race, that discrimination hurts not only the
applicants, but also society at large.

To the extent the magnitude of differential treatment based on race
results in individuals being placed into educational or professional opportu-
nities in which they are not able to perform successfully, both the purported
beneficiary of the policy and society as a whole suffer.?® A study in the /ZA
Journal of Labor Economics found that students who are admitted to col-
leges because of their race despite below-average grades and test scores
are more likely to drop out of challenging majors in the natural sciences
than their more academically competitive peers.®® Students entering these
fields do so because of their desire to make a difference in the world, but
racial preferences put them in positions where they are less likely to succeed
in achieving their goals.?”® From a societal perspective, when institutions
misallocate educational or professional opportunities, they squander valu-
able resources and human potential, and they compromise their abilities to
accomplish their missions.?’!

3. Cross-Racial Trust, Understanding, and Harmony

In his memoir, Thomas Sowell wrote:

One of the ironies that I experienced in my own career was that I
received more automatic respect when I first began teaching in 1962,
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as an inexperienced young man with no Ph.D. and few publications,
than later in the 1970s, after accumulating a more substantial record.
What happened in between was “affirmative action” hiring of minority
faculty.?’?

Racial preferences engender mistrust and decrease cross-racial under-
standing. Institutions function as a matter of trust between strangers.?”> Trust
is the “disposition to engage in social exchanges that involve uncertainty
and vulnerability, but that are also potentially rewarding.”?’* For example,
people who go to an operating room must trust their doctors before giving
consent to a life-saving procedure. Yet the possibility that doctors of differ-
ent races are being held to different academic and professional standards
may have the perverse effect of decreasing trust in doctors of certain rac-
es.?” Dr. Michelle Ko described an instance in which an African American
medical student was told, “You're only here because you're black!”?7

The natural consequence of the mistrust engendered by racial prefer-
ences is that people will engage in demand-side discrimination. Demand-
side discrimination occurs when a customer discriminates against a provider
of services.?’”” The Civil Rights Act of 1964 addresses supply-side discrimi-
nation by prohibiting places of public accommodation from discriminating
against customers,?”® but federal law does not so clearly prohibit demand-
side discrimination. Consumers may discriminate on the basis of race
against sellers of goods or providers of services, as no one is compelled to
enter into a business relationship or contract with another. The use of racial
preferences raises questions in people’s minds about whether the recipi-
ents of those preferences were held to lower standards and causes people
to draw a correlation between race and ability.””’ Racial preferences thus
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impose stigmas on their recipients and increase the prevalence of demand-
side discrimination.?® Justice Thomas described his painful experience with
this phenomenon in his memoir, in which he detailed his reaction to the
assumptions that others made about his abilities: “I peeled a fifteen-cent
sticker off a package of cigars and stuck it on the frame of my law degree to
remind myself of the mistake I’d made by going to Yale.”?8!

Racial preferences also heighten cross-racial tensions and hostility. As
Justice O’Connor once observed, race-based policies divide our nation
“into racial blocs, thus contributing to an escalation of racial hostility and
conflict.”?®> The lawsuits Students for Fair Admissions brought against
Harvard and UNC are examples of such conflicts, each costing roughly
$25 million dollars to defend.?®* As long as policies exist that divide people
into racial categories, time, energy, and money will be spent in fights over
whether those policies can and should be maintained. By contrast, when
a society fosters talent-based institutions that do not discriminate based
on race, those institutions create opportunities for mutual respect between
people of different races and positive cross-racial interactions.

D. PromMmoTING HONEST Di1SCOURSE ABoUT RACE

An essential, often overlooked aspect of civil rights advocacy is promot-
ing honest discourse about race. One of Grutter’s great self-contradictions
was that it purported to reject racial quotas as unconstitutional®®* but
allowed the University of Michigan Law School to pursue a “critical mass”
of underrepresented minority students.”®> As Justice Kennedy noted in dis-
sent, “the concept of critical mass is a delusion used by the Law School
to mask its attempt . . . to achieve numerical goals indistinguishable from
quotas.”?8 Chief Justice Rehnquist described the concept of a “critical
mass” as a “veil” for a “naked effort to achieve racial balancing.”?’ Jus-
tice Scalia called it a “sham to cover a scheme of racially proportionate
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admissions.”?® And Justice Thomas described the distinction between pur-
suing a “critical mass” and racial balancing as “purely sophistic.”?%

Another of Grutter’s self-contradictions was that it claimed to accept
the purported educational benefits of diversity as a compelling interest
for using racial classifications,? but also required race-based admissions
policies to be “limited in time.”?! If the Court truly believed that diversity
improved the educational experiences of all students, that would theo-
retically justify the indefinite use of race-based admissions policies. The
Grutter Court’s requirement that such policies be limited in time suggests
that its decision was motivated in significant part by a remedial rationale.
In its precedents discussing the remedial rationale for race-based policies,
the Court has stated that such policies must have a “logical stopping point”
and cannot last “long past the point” at which they are necessary to remedy
past discrimination.?”?

Exploiting Grutter’s mixed messages, Harvard sought to engage in racial
balancing indefinitely while dishonestly claiming not to do so in court.?** The
evidence showed that Harvard intentionally maintained approximately the
same racial composition in its student body year after year, which required
it to impose limits on the number of Asian students it was admitting.?** But
Harvard claimed in court that race played only a small part in its holistic
review and could only serve as a positive factor for an applicant.?® Harvard
claimed it was following Grutter’s requirement of a time limit, but it argued
that it would stop considering race only when it could achieve sufficient
representation of different racial groups on campus without racial prefer-
ences, which could theoretically justify racial balancing indefinitely.?%

This dishonesty contributed to Harvard’s demise. As the Court explained
in Fair Admissions, although Harvard and UNC claimed “that an indi-
vidual’s race is never a negative factor in their admissions programs,”
“that assertion cannot withstand scrutiny” and “is hard to take seriously”
because a preference given to some applicants necessarily disadvantages
other applicants.?”” In response to their argument that they should be
allowed to use racial preferences until their desired levels of diversity
could be achieved without racial preferences, the Court rightly treated that

288. Id. at 347 (Scalia, J., concurring in part and dissenting in part).

289. Id. at 354-55 (Thomas, J., concurring in part and dissenting in part).

290. See id. at 330.

291. Id. at 342.

292. See Wygant v. Jackson Bd. of Educ., 476 U.S.267,275-78 (1986) (discussing the reme-
dial rationale).

293. See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600
U.S. 181,225 (2023) (discussing Harvard’s and UNC’s argument that their programs need not
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296. See id. at 223-24.
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argument as an admission that the universities were engaging in unlawful
racial balancing.?®®

The moral failure of Harvard went beyond its differential treatment of
Asian Americans in its admissions process. Harvard not only discriminated
against Asian Americans but lied to their faces by telling them that their
rejections were due to their own personal inadequacies.?”” By telling Asian
Americans with strong academic performances that admission was about
more than academics, Harvard had them believe that once admissions offi-
cers got to know who they were as individuals, they failed to measure up to
Harvard’s standards. By insisting that its personal rating was a race-neutral
criterion, Harvard told Asian Americans that they were fairly and objec-
tively assessed as having the worst personal qualities of any racial group,
“stamp[ing] them with a badge of inferiority.”3%

Shining a spotlight on the dishonest concealment of racial discrimination
is an essential part of civil rights advocacy. Equally important, however,
is the need to reject dishonest accusations of racial discrimination. Our
systems of civil and criminal justice depend on the adversarial process to
fulfill their truth-seeking functions, and that is no different in the context
of civil-rights law. As is the case in many other contexts, false accusations
of wrongdoing can be weaponized to obtain financial or political gain, to
divert attention away from one’s own misdeeds, or to harm another in an
act of bullying.

False accusations of racial discrimination can destroy reputations, waste
time and money, and dilute the gravitas of actual instances of discrimina-
tion.**! Accusing an innocent person of racism and punishing him—in a
court of law or in the court of public opinion—undermines public con-
fidence in efforts to enforce civil rights laws and may trigger a backlash
against such efforts.>”? Legal sanctions exist for those who make false police
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301. To quote the philosopher Sidney Hook:
As morally offensive as is the expression of racism wherever it is found, a false
charge of racism is equally offensive, perhaps even more so, because the con-
sequences of a false charge of racism enables an authentic racist to conceal his
racism by exploiting the loose way the term is used to cover up his actions. The
same is true of a false charge of sexism or anti-Semitism. This is the lesson we
should all have learned from the days of Senator Joseph McCarthy. Because
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reports,®® file frivolous lawsuits,** or make defamatory statements,** and
such sanctions can and should be enforced against those who falsely accuse
others of racial discrimination.

Consider the story of Allyn Gibson Sr., who owned Gibson’s Bakery with
his son David Gibson in Oberlin, Ohio, and for whom a false accusation of
racism meant the possibility of dying with a tarnished legacy.’ In Novem-
ber 2016, Elijah Aladin (Aladin), an African American teenager attend-
ing Oberlin College, tried to steal bottles of wine from Gibson’s Bakery.3"
Allyn Gibson Jr. (Gibson Jr.), Allyn Gibson Sr.’s grandson, was working at
the bakery as a clerk.*® He confronted Aladin and took out his phone to
take a photo.’® Aladin slapped the phone away and ran out of the store.3!°
Gibson Jr. chased Aladin to a park, where two other African American
students intervened to stop him.>!! When the police arrived, they arrested
the three teenagers.’!?

Oberlin College was aware of the theft that gave rise to the confron-
tation.’’® A member of Oberlin College’s Board of Trustees paid for Ala-
din’s criminal defense, and Oberlin College paid for Aladin’s limousine to
visit his attorney.>* All three defendants pleaded guilty to attempted theft
and aggravated trespass in August 2017315 Aladin confessed to his attempt
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to steal wine and admitted that Gibson Jr.’s actions were not racially
motivated.316

The facts did not matter to Assistant Dean of Students Antoinette Myers
(Myers), who was present when the three Oberlin students entered their
guilty pleas.’!” She only saw race: three African American students in court
because of accusations of shoplifting from a White bakery owner. While
listening to the court proceedings, Myers texted Meredith Raimondo
(Raimondo), Oberlin College Vice President and Dean of Students, “I
hope we rain fire and brimstone” on Gibson’s Bakery.3!8

Her wish came true. The following day, hundreds of students and Oberlin
faculty members arrived in front of Gibson’s Bakery to protest.’!” Oberlin
College canceled its classes so that students could attend the protest at
Gibson’s Bakery.?® Raimondo handed out flyers accusing the business of
racially profiling Oberlin students for a long time,*' even though there was
no evidence of such history in college or police records.’”?> Raimondo’s fly-
ers urged people not to buy from Gibson’s Bakery and instead buy goods
from a number of listed competitors.3?? Oberlin College bought the student
protestors pizza and winter gloves to feed them and keep them warm while
they were protesting,’?* and it canceled Gibson’s Bakery’s dining contract
with the school.3?

Gibson’s Bakery sued Oberlin College, bringing claims that included
libel, slander, tortious interference with business relationships, and tor-
tious interference with contracts.??® In 2019, a jury found in favor of Gib-
son’s Bakery, awarding compensatory damages, punitive damages, and
attorney’s fees.3?” This victory in court cleared Allyn Gibson Sr.’s family
name and allowed his work at Gibson’s Bakery to live on. Allyn Gibson
Sr. passed away just a few years later on February 12,2022, at the age of
ninety-three.?® In March 2022, Oberlin College lost its appeal, and the
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Supreme Court of Ohio denied review in August 2022.3?° Oberlin College
subsequently paid Gibson’s Bakery $36.59 million.33

For a diverse society to be truly inclusive and respectful of individual
dignity, its people must continuously ask and explore the answers to dif-
ficult questions in the spirit of honest inquiry and truth seeking. Dishonest
attempts to conceal discrimination and false accusations of discrimination
obstruct the truth-seeking mission of public discourse and make it more
difficult for people of different races to live together in mutual trust and
harmony. Part of the mission of civil-rights advocacy, therefore, must be to
promote a culture of honest, good-faith discourse and to impose sanctions
for dishonest misconduct.

IV. CONCLUSION

The predominant framework for early Twenty-First Century civil rights
advocacy, which this Article calls the identitarian framework, seeks to cast
all civil rights issues in terms of conflicts between “people of color” and
the White majority. That framework is reductionistic and flawed, as the
Fair Admissions case revealed. Racial discrimination does not always fall
so neatly into the White vs. non-White binary. By deploying legacy and
athletic preferences to benefit mostly White applicants and racial prefer-
ences to benefit non-Asian racial minority applicants, Harvard created a
system of nepotism, the primary victims of which were Asian. Fair Admis-
sions revealed a blind spot of identitarians, who purported to advocate for
“people of color,” but staunchly defended Harvard’s illegal discrimination
against Asian Americans.

Given that schools across the country, such as Thomas Jefferson High
School, have taken efforts to attack the perceived problem of Asian Amer-
ican overrepresentation, it appears that anti-Asian discrimination is a
recurring phenomenon which enjoys popular political support. Harvard
may have believed that its admissions system made sense from a politi-
cal perspective. However, from the perspective of civil rights law and the
ideal of equality that has guided our nation throughout history—from the
Founding; to the Second Founding; to the Twentieth Century Civil Rights
Movement—Harvard’s admissions system was indefensible. Identitarians’
refusal to acknowledge Harvard’s discrimination against Asian Americans
revealed the hollowness of their promise to represent the interests of all
“people of color” and demonstrated how interest-group racial politics can
prevail over principle.

Fair Admissions recognized that discrimination in favor of some racial
groups necessarily inflicts race-based harm on others.®! In Parents Involved,
Justice Thomas noted that “every time the government uses racial
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criteria to ‘bring the races together,” someone gets excluded, and the per-
son excluded suffers an injury solely because of his or her race.”?3? As Chief
Justice Roberts observed in that case, the “way to stop discriminating on
the basis of race is to stop discriminating on the basis of race.”3* The facts
of Fair Admissions illustrate the profound wisdom of this simple observa-
tion, which Chief Justice Roberts echoed in one of the most memorable
sentences of Fair Admissions: “Eliminating racial discrimination means
eliminating all of it.”33

Respect for individual dignity is the only solid foundation on which to
build a genuinely egalitarian society that welcomes people of all races.
Society must banish the use of arbitrary racial categories from public life,
eliminate both overt and covert discrimination, foster talent-based institu-
tions that are inclusive of all people, and promote honest discourse about
race. Many of the priorities of modern civil rights advocates are consis-
tent with and serve to advance these principles. But efforts to achieve a
‘“utopian vision” of proportional racial representation in all areas of life
through race-based decision making are not, as they end up “siloing us all
into racial castes and pitting those castes against each other.”3% The belief
that people should be treated as individuals is not based on obliviousness
to the racial discrimination that still occurs in our society on a daily basis.
Rather, it is based on the recognition that any policy that treats people dif-
ferently based on race will necessarily inflict its own race-based injustices
on the next generation.** As Justice Thomas stated in his Fair Admissions
concurrence:

Racialism simply cannot be undone by different or more racialism.
Instead, the solution announced in the second founding is incorpo-
rated in our Constitution: that we are all equal, and should be treated
equally before the law without regard to our race. Only that promise
can allow us to look past our differing skin colors and identities and
see each other for what we truly are: individuals with unique thoughts,
perspectives, and goals, but with equal dignity and equal rights under
the law.3¥

Fair Admissions is a landmark victory for civil rights. It vindicated the
rights of Asian Americans to equal educational opportunity after decades
of unacknowledged discrimination. The case marks the beginning of a new
chapter of civil rights advocacy rooted in the dignity of the individual.
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