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The latest episode in the long-running “Net Neu-
trality” (NN) series was recently released for our 
binge-viewing pleasure. The D.C. Circuit Court of 

Appeals authored its fourth script in this highly watched 
and controversial series.1 In Mozilla v. FCC, the court 
largely upheld the Federal Communications Commis-
sion’s (FCC or Commission) “Restoring Internet Freedom 
Order” (RIFO or 2018 Order) of 20182 with four excep-
tions. The court upheld the classification of broadband 
internet access service (BIAS) as an “information service” 
under Title I3 but remanded on three discrete issues and 
vacated the FCC’s Preemption Directive. The likely “net” 
effect of this Opinion will be to prolong this series for 
one or more viewing seasons at regulatory, judicial, and 
legislative theatres (or streaming services) near you.

Before exploring the twists and turns of this latest 
dramatic episode, a brief recap of prior episodes may 
prove helpful.

Origin Story and Prior Episodes

What is “Net Neutrality”?4 This “non-
partisan” sounding phrase seems like 
it should be easy to define. But as 
Professors Benjamin and Speta have 
explained, a consensus on the defi-
nition and associated law and policy 
have proven to be complicated and 
challenging.5

One view of NN is that broadband 
service providers should charge con-
sumers only once for internet access, 

not favor one content provider over another, and not 
charge content providers for sending information over 
broadband lines to end users.6

Benjamin and Speta summarize the basic “pro” and 
“con” arguments regarding NN. NN supporters say “tier-
ing” of service quality would lead to “pay for play” and 
the degradation of the public internet as the focus turns 
to “private” pay-to-play networks (i.e., better quality 
for those that pay).7 On the other hand, NN opponents 
argue the ability to charge content providers imposes 
costs on services that require extra network costs and 
assure a level of quality certain providers need.8 In addi-
tion, NN opponents argue that charging for tiers of 
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A little neglect 

may breed great 

mischief.

—Ben Franklin,  

as quoted by 

the FCC

service will foster innovation and provide revenue for 
investment in high-speed networks.

As a predicate to the first court decision on NN, the 
FCC (via then-Chairman Powell) issued a “Policy State-
ment” in 2005, noting the FCC’s “ancillary jurisdiction” 
authority to “encourage broadband deployment and 
preserve and promote the open and interconnected 
nature of the public Internet.”9 The Policy pro-
claimed that consumers are entitled to open content, 
open applications, open interconnection, and open 
competition.10

Comcast v. FCC (NN Episode 1)

In 2007 a dispute arose when some subscribers dis-
covered that Comcast was interfering with their 
“peer-to-peer” (i.e., sharing files) 
networking applications (e.g., Bit Tor-
rent). The complainants argued that 
Comcast violated the Policy Statement 
of 2005. Comcast responded that it 
needed to manage scarce network 
capacity and that the Policy State-
ment was not “law.”11 The FCC relied 
on 47 U.S.C. § 154(i)12 as a source of 
“ancillary” authority and attempted to 
compel Comcast (i.e., the “broadband 
provider”) to comply with its internet 
practices.

In 2010, the D.C. Court of Appeals 
applied the two-part test in Ameri-
can Library Association v. FCC13 as to 
when the agency “may exercise ancil-
lary jurisdiction”:

(1) the Commission’s general juris-
dictional grant under Title I covers 
the regulated subject and (2) the 
regulations are reasonably ancil-
lary to the Commission’s effective 
performance of its statutorily man-
dated responsibilities.14

The court rejected the FCC’s arguments because the 
FCC had not tied the ancillary authority over Comcast’s 
internet service to any “statutorily mandated responsibil-
ity” or an “express statutory delegation.” This case and 
its ancillary jurisdiction analysis will play a lead role in 
Mozilla.

Verizon v. FCC (NN Episode 2)15

The court next dealt with NN in a case reviewing the 
FCC’s Open Internet Order from 2010.16 The FCC had 
primarily relied on section 70617 of the Telecommunica-
tions Act to establish “prophylactic rules” that applied 
to both fixed and mobile broadband platforms: trans-
parency requirements regarding network management, 

anti-blocking, prohibition on “impairing or degrading” 
content/applications/services, and an antidiscrimination 
requirement.18

On review, the court found that section 706 gave 
the FCC authority to enact internet rules. But the court 
vacated some of the rules (e.g., antidiscrimination/anti-
blocking) because the FCC had classified broadband as 
an “information service” and the Telecommunications 
Act prohibits applying common carrier regulations to 
such services. The court rejected Verizon’s argument that 
section 706 is a “statement of policy.” The court held that 
the FCC offered a “reasoned explanation for its changed 
understanding of section 706(a)” and the new interpreta-
tion is reasonable considering they were dealing with an 
ambiguous statute.

USTA v. FCC (NN Episode 3)19

After this mixed result, the FCC went 
back to the writers’ room and came 
up with a new set of rules in 2015 in 
the “Title II Order” (or Open Inter-
net Order).20 The FCC proposed a 
“combination” approach—relying 
on section 706 and “forbearance” of 
twenty-seven provisions of Title II 
and 700 rules. This approach was 
described as a “light-touch” regula-
tory framework for the twenty-first 
century and specifically “eschews” 
future use of industrywide rate reg-
ulation. The FCC relied on Brand X 
for authority to change its interpreta-
tion to find that broadband internet 
access service (BIAS) is a “telecom-
munications service” under 47 U.S.C. 
§§ 153(50) and (53).

The FCC applied three “bright-
line” rules to both fixed and mobile 
BIAS: no blocking (case-by-case), no 
throttling, and no paid prioritization. 
The FCC also issued a “General Con-
duct Rule”—quoting Ben Franklin, 

“a little neglect may breed great mischief”—and kept an 
“enhanced transparency” rule.

For the third time in seven years, the court’s docket 
involved a review of the FCC’s efforts to deal with NN. 
The court upheld the FCC’s “combination approach.” 
The court flatly rejected all opposing arguments chal-
lenging the FCC’s order—that the FCC lacked authority 
to reclassify broadband as a telecommunications ser-
vice; if it did, FCC failed to adequately explain why it 
had reclassified; and to do so the FCC had to determine 
broadband providers were common carriers. The court 
found that the FCC satisfied the two-part Chevron21 test 
and met the criteria for forbearance under 47 U.S.C. 
§ 160(a)(1)–(3).
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In a dramatic 

twist in 2018, 

the FCC did 

another regulatory 

flip-flop on NN.

Mozilla v. FCC (NN Episode 4)22

This series took another dramatic twist in 2018 when the 
FCC did another regulatory flip-flop on NN with Ajit Pai 
occupying the chair’s seat at the dais (with his very large 
coffee mug). The FCC issued an order to “end utility- 
style regulation of Internet in favor of market-based 
policies” and called it the “Restoring Internet Freedom 
Order” (RIFO or 2018 Order).23 The vote was three to 
two along party lines. The RIFO restored BIAS24 to the 
Title I information service classification and established 
a “light-touch” framework to promote “investment and 
innovation.”25

The RIFO required internet service providers (ISPs) 
to disclose (but did not prohibit) blocking, throttling, 
affiliated prioritization, paid prioritization, congestion 
management practices, and com-
mercial terms. The RIFO eliminated 
the “General Conduct Rule” as being 
unnecessary and too vague.26

Numerous petitioners consisting 
of internet companies, nonprof-
its, and state and local governments 
challenged the RIFO. The case 
(consolidated with several other chal-
lenges) was argued before a panel of 
Circuit Judges Millett and Wilkins and 
Senior Circuit Judge Williams.27

The Mozilla opinion of 2019 was 
issued per curiam, though each judge 
exercised his or her editorial influ-
ence through concurring and/or 
dissenting opinions.28

Broadband Internet Classification, Brand 
X, and DNS and Caching

The court approached the key issue 
of whether the FCC lawfully classi-
fied BIAS “through the lens of . . . 
Brand X,” which upheld the FCC 
calling cable modem/broadband 
an “information service,”29 which is 
defined in 47 U.S.C. § 153(24) as:

The term “information service” means the offering 
of a capability for generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or 
making available information via telecommuni-
cations . . . but does not include any use of any 
such capability for the management, control, or 
operation of a telecommunications system or the 
management of a telecommunications service.30

The FCC primarily hung its argument on two informa-
tion-processing features that are functionally integrated 
with BIAS, Domain Name Services (DNS) and cach-
ing.31 The court’s review was conducted per the two-step 

Chevron test, where a court defers to the agency’s inter-
pretation of an ambiguous statute if the construction is 
reasonable.32

The court noted that the Supreme Court in Brand X33 
concurred in the FCC’s argument that DNS34 and cach-
ing35 could be relied upon to classify a service (there, 
cable modem) as an “information service.”36 Indeed, the 
Supreme Court endorsed the FCC’s position that DNS and 
caching are “inextricably intertwined” with high-speed 
transmission.37 The FCC said that DNS is “indispensable to 
ordinary users as they navigate the Internet.”38 The court 
held the FCC’s reasoning in the 2018 Order “tallies with 
the line of argument in Brand X.”39

Petitioners raised a host of objections to the classifi-
cation based on DNS and caching, but the court found 

them “unconvincing.”40 One of the 
objections was that DNS and cach-
ing should be classified under the 
“telecommunications management” 
exception (TME).41 The court sup-
ported the FCC’s construction of 
TME as things that primarily bene-
fit the network provider and not the 
user (DNS, caching). These include 
Simple Network Management Proto-
col and Network Control Protocol.42 
The court found it significant that 
the information service definition in 
the Act was “lifted nearly verbatim” 
from the Modification of Final Judg-
ment (MFJ). Thus, the court found 
compelling the analysis of Judge 
Greene in assessing the MFJ’s equiva-
lent of TME in response to whether 
the BOCs could offer relay services 
for the hearing impaired. The court 
found Judge Greene’s analysis sup-
ported the FCC’s position on DNS 
and caching.43 Moreover, the court 
found it very plausible, as argued by 
the FCC, that an expanded view of 
the TME could “swallow” the infor-

mation services category.44

The court also rejected other challenges to the DNS 
and caching findings, including that users may obtain 
DNS from providers other than their ISPs and that cach-
ing is not indispensable.45 The court pointed to Brand 
X as already determining that DNS and caching were 
information services functionally integrated with internet 
access service. The court was also persuaded that the 
FCC was aware of alternative providers but found that 
the vast majority of users rely on DNS from their ISP.46

Mobile Broadband Classification

In order to have a uniform approach to broadband 
services, the FCC took a policy-driven definitional 
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The court said 

the FCC at times 

“seemed to whistle 

past the graveyard” 

on the issue of 

pole attachments.

approach to classify mobile broadband as “private 
mobile service.”47 Otherwise, as a “commercial mobile 
service,” it would be subject to common carriage treat-
ment. The FCC desired consistency in treatment between 
the fixed and mobile BIAS under Title I. The court once 
again upheld this approach under Chevron.

The petitioners raised several arguments oppos-
ing this classification, including that mobile broadband 
is the functional equivalent of commercial mobile ser-
vice (CMRS).48 The court found various rebuttals by the 
FCC persuasive, including that “Consumers purchase 
mobile broadband to access the internet, on-line video, 
games, search engines, websites . . . ,” whereas consum-
ers buy mobile voice service to make calls. In addition, 
in supporting its “non-substitutability” argument, the FCC 
pointed to the price gap between 
voice/text plans and mobile broad-
band plans.49

Section 706 Authority, Section 257, 

and the 2018 Order’s Transparency 

Requirements

Petitioners’ multiprong attack con-
tinued with arguments that the FCC 
could have addressed the harms of 
blocking and throttling and issued 
rules under section 706 of the 
Telecommunications Act (e.g., for-
bearance), rather than moving to the 
“information service” decision.50 The 
FCC said it viewed section 706 as 
“exhorting” the Commission to exer-
cise market-based or deregulatory 
authority and not as an independent 
grant of regulatory authority.51 The 
court applying Chevron agreed with 
the FCC’s reading of section 706.52

The petitioners’ next arrow was 
that the FCC did not have authority to 
issue the “transparency rule”53 under 
47 U.S.C. § 25754 but should have 
used section 706. The court rejected 
this attempt as well, finding the statute ambiguous and 
the FCC met the Chevron test.55

Arbitrary and Capricious Challenges

The court then addressed several “arbitrary and capri-
cious” challenges to the 2018 Order. The FCC tried 
to shield its entire Order from scrutiny by “weight of 
its statutory interpretation alone.”56 The court rejected 
this argument. The court explained that the FCC could 
advance a reasonable interpretation under Chevron but 
still have aspects of the decision fail the arbitrary and 
capricious test under the Administrative Procedure Act.57 
Unfortunately for the Commission, this was a harbinger 
of several adverse findings.58

Public Safety

Government petitioners successfully challenged the 
FCC’s failure to consider the “public safety” implications 
for the change in BIAS classification as being arbitrary 
and capricious.59 The court noted that Congress cre-
ated the Commission for certain purposes, including 
“promoting safety” through the use of wire and radio 
communications.60 This duty is so fundamental that fail-
ure to consider the issue is arbitrary and capricious.61 
Government entities like Santa Clara County and the 
California Public Utility Commission raised issues of 
internet-related warning systems during emergencies if 
there were blocking or throttling of emergency commu-
nications.62 The court found the FCC’s and supporting 
intervenors’ rationalizations on the lack of specificity in 

addressing public safety wholly lack-
ing merit.63

Pole Attachments

The government petitioners found 
another winning argument on the 
issue of “pole attachments” because 
the classification of BIAS as an infor-
mation service removed it from the 
“pole attachment” regulations of Title 
II.64 The court remanded on this issue 
because the FCC did not adequately 
address how the reclassification of 
broadband would impact the regula-
tion of pole attachments.65 The key 
statute, 47 U.S.C. § 224, applies to 
attachments by cable television sys-
tems and telecommunications service 
providers, and it does not speak to 
information services.66 The court said 
the Commission at times “seemed to 
whistle past the graveyard” on this 
issue using platitudes that pole own-
ers should not use the 2018 Order as 
pretext to thwart broadband provid-
ers from attaching equipment.67 The 
court observed that the issue was 

particularly problematic for providers of stand-alone 
broadband services.68

Lifeline Program

Government petitioners hit the “trifecta” with their 
challenge that the FCC had brushed off their argu-
ment that the reclassification removed the statutory 
basis for including broadband in the Lifeline Program 
(which subsidizes low-income consumers’ access to 
communications).69 Broadband had been added to the 
Lifeline Program in 2016.70 But to receive Lifeline sup-
port, an entity must be an “eligible telecommunications 
carrier,” which only extends to “common carriers” under 
Title II.71 Thus, the court remanded and said that “the 
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Stick around for 

the Mozilla credits, 

as Judges Millett, 

Wilkins, and 

Williams all wrote 

their own opinions.

decision to strip it of Title II common-carrier status . . . 
facially disqualifies broadband from inclusion in the Life-
line Program.”72

Preemption

Perhaps the most interesting scene in Episode 4 involves 
preemption. This issue prompted conflicting views 
on the panel. The Mozilla opinion vacates the por-
tion of the 2018 Order that preempts “any state or local 
requirements that are inconsistent with [its] deregulatory 
approach.”73 The court labels the latter the “Preemptive 
Directive.”74 The court outlined the FCC’s basic rationale 
of wanting to establish a “uniform set of federal regula-
tions” and not a “patchwork” that includes various state 
and local regulations.75 Thus, the FCC proclaimed that 
the 2018 Order

preempt[s] any state or local 
measures that would effectively 
impose rules or requirements that 
we have repealed or decided to 
refrain from imposing in this order 
or that would impose more strin-
gent requirements for any aspect 
of broadband service that we 
address in this order.76

The government petitioners played 
another winning hand arguing that 
the Preemptive Directive exceeded 
the Commission’s statutory authority.77 
The majority found that the Com-
mission would have needed either 
“express or ancillary authority” to 
issue the Preemptive Directive and 
that it had neither.78 The majority said 
that the FCC has express authority to 
regulate in Title II (common carrier/
telephony), Title III (broadcast and 
cellular), and Title VI (cable). Broad-
band is not within these three titles.79 
Moreover, the FCC does not have 
“ancillary authority” under Title I (47 U.S.C. § 154(i)) 
because it is not an independent grant of authority and 
must be tied to Title II, III, or VI.80

The FCC then moved to its “impossibility exception” 
and “federal policy of nonregulation for information 
services” arguments. Both were rejected.81 The impos-
sibility exception arose from precedent like Louisiana 
PSC, which reasoned that “the realities of technology 
and economics” sometimes hinder the statute’s “parcel-
ing of responsibility.”82 As it found the latter argument 
unpersuasive, the court was equally unimpressed with 
the “federal policy” arguments stating the power to 
preempt cannot be the “mere byproduct of self-made 
agency policy.”83 The court cited Louisiana PSC and 

other precedent as rejecting the FCC’s argument that it 
should be entitled to preempt “inconsistent state regula-
tion” because it “frustrates federal policy.”84

The FCC also could not carry the day with a “conflict 
preemption” argument either. The court simply pointed 
to oral argument where the Commission confirmed that 
the Preemption Directive’s plain language is “broader 
than ordinary conflict preemption.”85 As would be 
expected, the court also said that “conflict-preemption 
analysis ‘involves fact-intensive inquiries,’” which were 
not present before the court in this appeal.86

The Preemptive Directive was vacated.87 The issues of 
public safety, pole-attachment regulation, and the Life-
line Program issue were remanded, but the court did not 
vacate the 2018 Order in its entirety.88

Mozilla “Credits”

In this Mozilla episode, it is worth-
while to “stick around for the credits,” 
as Judges Millett, Wilkins, and Wil-
liams all wrote their own opinions.

Millett focused on the central 
issue of the FCC’s reliance on DNS 
and caching to support its infor-
mation service classification. Judge 
Millett noted that the controlling 
precedent of Brand X was decided 
fifteen years ago and the market and 
technology for broadband access 
has changed dramatically since 
then.89 Judge Millett said that the 
court was bound by the Supreme 
Court precedent, but DNS is no lon-
ger limited to being provided by 
the consumer’s ISP provider and 
caching does not work when users 
employ encryption.90 He argued that 
the Commission’s reliance on DNS 
and caching are “blinkered” off from 
modern broadband reality.91 Mil-
lett’s opinion was in reality a missive 
to the Supreme Court (and/or Con-

gress) to “bring the law into harmony with the realities 
of the modern broadband marketplace.”92

Judge Wilkins’s concurring opinion was to the point, 
joining the court’s opinion and agreeing with Judge 
Millett that broadband technology and marketing has 
changed since 2005 but revisiting Brand X is a task for 
the Supreme Court.93

Judge Williams then volleyed a robust concurrence/
dissent. Judge Williams led off by arguing that the Com-
mission met the “impossibility exception” and should be 
allowed to preempt state regulation that frustrates lawful 
federal authority.94 Nor did he think that the Preemp-
tion Directive’s language is broader than has been used 
under this exception.95
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Judge Williams stated that a federal agency’s preemp-
tion authority need not be expressly granted:

If [the agency’s] choice represents a reasonable 
accommodation of conflicting policies that were 
committed to the agency’s care by the statute, we 
should not disturb it unless it appears from the 
statute or its legislative history that the accom-
modation is not one that Congress would have 
sanctioned.96

Judge Williams also attempted to leverage Chevron’s 
statement that where “Congress has explicitly left a gap 
for the agency to fill, there is an express delegation of 
authority.”97 He was also dismissive of the majority’s wait 
for the “case-by-case” conflict litigation approach and 
the ignoring of the Commission’s finding that an ISP 
“generally could not comply with state or local rules for 
intrastate communications without applying the same 
rules to interstate communications.”98 Judge Williams 
concluded with a dissenting statement that the net result 
of the majority makes no sense:

My colleagues and I agree that the 1996 Act affords 
the Commission authority to apply Title II to 
broadband, or not. Despite the ample and uncon-
tested findings of the Commission that the absence 
of preemption will gut the Order by leaving all 
broadband subject to state regulation in which the 
most intrusive will prevail . . . and despite Supreme 
Court authority inferring preemptive power to pro-
tect an agency’s regulatory choices, they vacate the 
preemption directive. Thus, the Commission can 
choose to apply Title I and not Title II—but if it 
does, its choice will be meaningless. I respectfully 
dissent.99

Will the NN Series Be Renewed?

During the pendency of the challenge to RIFO, there has 
been a flurry of both federal100 and state101 NN legisla-
tion filed (and in some cases enacted) with the intent to 
reverse the RIFO and impose the Title II common car-
rier approach. In addition, Democratic contenders for the 
presidency have been outspoken on this issue, promising 
to change the paradigm back to the Obama administra-
tion’s approach. Parties to the Mozilla case may seek 
rehearing and/or further appeal to the Supreme Court.102

Thus, like the growing number of streaming services, 
with the court’s “mixed bag” ruling, we are likely to see 
even more state regulation on NN—and resulting chal-
lenges at the FCC and in courts. The result will be many 
more episodes for regulatory fans in this long-running 
series.

Net Neutrality remains a thriving series, and even 
though newer debates/series of note are coming to the 

forefront—privacy, security, the size and power of social 
media companies, antitrust, and possible Section 230 
reform—it may be difficult to move NN off its perch at 
the top of the regulatory box office.  inf 
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