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INTRODUCTION

For well over a century the United States Supreme Court
has debated who has final authority to define what is a “crime” for
purposes of applying the procedural protections guaranteed by the
Constitution in criminal cases. After numerous shifts back and
forth from judicial to legislative supremacy,! the Court has settled
upon a multi-factor analysis for policing the criminal-civil divide,
an analysis that permits courts to override legislative intent to de-
fine an action as civil in the rare case where the action waddles and
guacks like a crime.2 This tug-of-war over the finality of legislative
labels in defining crime and punishment is far from over. For just
as labeling an action “civil” may allow the government to circum-
vent criminal procedure entirely, so labeling a fact an “affirmative

1. The Court first overrode the legislative label in 1886. See Boyd v. United States, 116
U.S. 616 (1886); Coffey v. United States, 116 U.S. 436 (1886), overruled by United States v. One
Assortment of 89 Firearms, 465 U.S. 354, 361 (1984). There was a switch to legislative deference
in the early twentieth century. See Helvering v. Mitchell, 303 U.S. 391 (1938) (finding that a
statute imposing an additional 50% penalty on amount of delinquent taxes where the deficiency
was due to criminal fraud was not punitive action requiring criminal procedures). Not surpris-
ingly, there was a shift toward judicial dominance during the Warren Court years. See Kennedy
v. Mendoza-Martinez, 372 U.S. 144, 167 (1963) (characterizing as criminal a statute that revoked
the citizenship of those evading the draft). The Burger Court returned to legislative supremacy
in United States v. Ward, giving us the Court’s present test for distinguishing between civil and
criminal penalties. United States v. Ward, 448 U.S. 242, 248 (1980). A blip in the late 1980s to
the early 1990s moved away from a legislative deference test, see Dep’t of Revenue of Montana v.
Kurth Ranch, 511 U.S. 767 (1994); United States v. Halper, 490 U.S. 435 (1989), before returning
to the Kennedy-Ward test during the 1996 and 1997 Terms. See Hudson v. United States, 522
U.S. 93 (1997).

2. The seven factors of the Court's present test were first identified in Kennedy v. Men-
doza-Martinez. Kennedy, 372 U.S. at 168-69. The Court asks: (1) whether the sanction involved
an affirmative disability or restraint; (2) whether it has historically been regarded as punish-
ment; (3) whether it comes into play only upon a finding of scienter; (4) whether its operation will
promote the traditional aims of punishment—retribution and deterrence; (5) whether the be-
havior to which it applies is already a crime; (6) whether an alternative purpose to which it may
rationally be connected is assignable for it; and (7) whether it appears excessive in relation to the
alternative purpose assigned. Id. The “clearest proof” is required to override legislative intent
and conclude that an act denominated civil is punitive in purpose or effect. Seling v. Young, 121
S. Ct. 727, 734 (2001).
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defense” or a “sentencing factor” instead of an “element” of an of-
fense may allow the government to bypass, for that particular fact,
certain procedures that the Constitution requires in the adjudica-
tion of offense elements. These procedural guarantees, namely,
proof beyond a reasonable doubt, inclusion in the indictment, and
trial by jury,® need not be provided for non-elements.

In its recent decision in Apprendi v. New Jersey, the Court
has put to rest one aspect of this ongoing battle about the signifi-
cance of labels, by declaring that any fact—other than a prior con-
viction—that increases the penalty for an offense beyond the pre-
scribed statutory maximum must be submitted to a jury and proven
beyond a reasonable doubt. 4 But even as Apprendi settles one dis-
pute, it prompts others. The Apprendi Court also recognized the
possibility that in order to avoid the adjudication of sentence-
enhancing facts in a full-blown trial, legislatures might simply
amend some of the many criminal statutes affected by this rule.®
Suggesting that efforts to avoid the consequences of the rule in Ap-
prendi by redrafting criminal statutes will be subject to “constitu-
tional scrutiny,” the Court has invited litigation over the constitu-
tionality of substantive criminal law. Not surprisingly, it has of-
fered few clues about the shape of that constitutional scrutiny. This
Article takes up that challenge. Drawing guidance from the rich
and varied history and commentary of constitutional regulation of
the substantive criminal law under many different constitutional
provisions,® we develop here a modest multi-factor test to help

3. Patterson v. New York, 432 U.S. 197, 210 (1977) (holding that the government must
prove all elements beyond a reasonable doubt); Hamling v. United States, 418 U.S. 87, 117
(1974) (holding that all elements must be included in the indictment); Duncan v. Louisiana, 391
U.S. 145, 149 (1968) (holding that the government must prove all elements to the jury).

4.  Apprendi v. New Jersey, 120 S. Ct. 2348 (2000).

5. Hundreds, perhaps thousands, of completed criminal prosecutions under dozens of state
and federal statutes are now subject to attack. We examine this problem in Nancy J. King &
Susan R. Klein, Aprés Apprendi, 12 FED. SENT. REP. 331 (2000).

6. Dozens of articles by other criminal law and criminal procedure scholars have examined
the need to enforce some constitutional limits on substantive criminal law in order to protect the
procedural guarantees of the Bill of Rights, including work by Professors Ronald J. Allen, John
C. Jeffries, Jr., and William J. Stuntz. See, e.g., Ronald J. Allen, Supreme Court Review—Fore-
word: Montana v. Egelhoff—Reflections on the Limits of Legislative Imagination and Judicial
Authority, 87 J. CRIM. L. & CRIMINOLOGY 633 (1997) [hereinafter Allen, Reflections on the Limits
of Legislative Imagination]; Ronald J. Allen, The Restoration of In re Winship: A Comment on
Burdens of Persuasion in Criminal Cases After Patterson v. New York, 76 MIcH. L. REv. 30
(1977) [hereinafter Allen, A Comment on Burdens of Persuasion]; John C. Jeffries, Jr. & Paul B.
Stephan 111, Defenses, Presumptions, and Burden of Proof in the Criminal Law, 88 YALE L.J.
1325 (1979); William J. Stuntz, Substance, Process, and the Civil-Criminal Line, 7 J. CONTEMP.
LEGAL ISSUES 1 (1996) [hereinafter Stuntz, Substance, Process, and the Civil-Criminal Line];
William J. Stuntz, The Substantive Origins of Criminal Procedure, 105 YALE L.J. 393 (1995)
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courts identify those few statutes that contain facts, designated as
“non-elements” by a legislature, that nonetheless quack like ele-
ments under the Constitution.

I. THE APPRENDI RULE: A JUSTIFICATION

Before turning to the issues raised by the ruling in Apprendi,
a summary of the decision and a defense of its holding are in order.
Only by evaluating the narrow holding of the majority in light of
precedent and past practice can one discern how best to address the
litigation that will inevitably follow in its wake.

Charles Apprendi, Jr., fired shots into the home of an Afri-
can-American family and pleaded guilty to a number of state weap-
ons offenses. The most serious of these offenses was punishable by
up to ten years in prison. The New Jersey trial judge applied the
state’s statute that enhanced sentences for “hate-crimes.” Pursuant
to this statute, the judge found at sentencing that Apprendi faced
not a ten- but a twenty-year maximum, because “in committing the
crime,” he “acted with a purpose to intimidate an individual . . . be-
cause of race.”” The judge sentenced Apprendi to twelve years for
the offense. Apprendi, whose attorney had reserved the right to
challenge this enhancement when he entered his guilty plea, chal-
lenged the judgment, arguing that the “hate-crime” statute created
a separate, more aggravated offense than the offense he admitted
as part of his plea, that the finding of biased purpose was an ele-
ment of this separate offense, and that he was denied his right to a
jury determination beyond a reasonable doubt of each offense ele-
ment.

After New Jersey’s highest court rejected Apprendi’'s chal-
lenge, the Supreme Court agreed to review the case, and the deci-
sion generated five separate opinions. Justice Stevens, writing the
opinion for the Court, was joined by Justices Scalia, Souter, Tho-

[hereinafter Stuntz, Substantive Origins of Criminal Procedure]; William J. Stuntz, The Uneasy
Relationship Between Criminal Procedure and Criminal Justice, 107 YALE L.J. 1 (1997) [herein-
after Stuntz, Uneasy Relationship]. Prior commentary, however, has for the most part consid-
ered a question different from, or more limited than, the one we examine here. For example,
commentators have proposed various approaches for regulating, under individual provisions of
the Constitution, a legislature’s decision to impose strict liability, presumptions, affirmative
defenses, “civil” penalties, presumptive sentences, or unusually severe penalties. Building upon
the many insights of this prior work, we explore a constitutional meaning for an “element” of
crime within a broader context, provide a synthesis of the different situations in which this issue
arises, and add both historical analysis and a healthy dose of pragmatism.
7. Apprendi, 120 S. Ct. at 2351 (quoting N.J. STAT. ANN. § 2C:44-3(e) (West Supp. 2000)).
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mas, and Ginsburg. In that majority opinion, Justice Stevens de-
clared, “Other than the fact of a prior conviction, any fact that in-
creases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a rea-
sonable doubt.”® Justice Stevens defended the ruling as rooted in
precedent and the historical practice of American and English
courts. Justice Thomas concurred, joined in part by Justice Scalia,
who wrote yet another concurring opinion. Justice Thomas argued
that history supported an even broader rule that would, in addition,
designate as elements prior convictions that boost maximum sen-
tences, as well as all factual findings that modify the permissible
sentencing range, including those facts triggering mandatory
minimum sentences.

In separate opinions representing the four dissenting jus-
tices, Justices O’'Connor and Breyer found that the Court’s holding
was unsupported by either history or the Court's prior decisions.
They argued that the decision would disadvantage defendants, that
it would undermine thirty years of sentencing reform, and that it
amounted to a “meaningless and formalistic” rule because it could
so easily be avoided by legislatures.® Simply by raising the maxi-
mum sentence for a crime, the dissenters observed, a legislature
could ensure that the very same sentence enhancements that were
deemed elements by the Court’s opinion would continue to be adju-
dicated without a jury finding beyond a reasonable doubt.

We believe that these objections to the majority’s rule are
unpersuasive. After offering additional support for the decision in
response to the critique based on history and precedent, this Part
will focus on the argument that the rule in Apprendi is too easily
avoided to be meaningful.

A. The Historical Basis for the Apprendi Rule

The Apprendi Court relied upon history for guidance, as it
has so often when construing the Bill of Rights in criminal cases,
particularly the provisions of the Sixth Amendment. Every justice
in Apprendi recognized the importance of history in defining the
scope of constitutional limitations on the ability of legislatures to
define penal law, a question that has persistently eluded alterna-
tive analysis. There is, of course, no small controversy surrounding

8. Id. at 2362-63.
9. Id. at 2390 (O’Connor, J., dissenting).
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reliance on history in constitutional interpretation.i® Later, we con-
clude that reference to history is an important feature of any effort
to gauge the Constitution’s impact on substantive criminal law.11
For now, we note simply that, of the competing historical accounts
offered by the opinions in Apprendi, the account offered by Justice
Stevens in the majority opinion most accurately reflects past prac-
tice.

First, the practice of treating as an element any fact other
than a prior conviction that increased the statutory maximum sen-
tence was consistent throughout the nineteenth century.2 What
had to be proven at trial depended on what had to be alleged in the
indictment.13 Allegations required for early nineteenth-century
crimes invariably included the value of property stolen, injured,
burned, or obtained whenever a statute varied the fine according to
that value.’* The fact that a theft was from a church or dwelling-

10. See, e.g., Jeffries & Stephan, supra note 6, at 1325, 1363-64 (critiquing Justice Powell's
historical test in his Patterson dissent, noting that, “in the context of the penal law, we see little
reason to ascribe virtue to antiquity,” since crimes have evolved without coherent policy, and
common-law doctrines lack relevance today, such that “many prominent aspects of the common
law tradition of crime definition seem unfortunate models for modern lawmaking”). A complete
list of the work examining this question would be prohibitively long, so a sampling of recent
sources must suffice. See, e.g., Rebecca L. Brown, Tradition and Insight, 103 YALE L.J. 177
(1993); Daniel A. Farber, The Originalism Debate: A Guide for the Perplexed, 49 OHIO ST. L.J.
1085 (1989); Martin S. Flaherty, History “Lite” in Modern American Constitutionalism, 95
CoLuM. L. Rev. 523 (1995); Michael J. Klarman, Antifidelity, 70 S. CAL. L. Rev. 381 (1997); Eric
J. Segall, A Century Lost: The End of the Originalism Debate, 15 CONST. ComM. 411, 413-19
(1998) (discussing Arthur W. Machen, Jr., The Elasticity of the Constitution, 14 HARV. L. REV.
200, 273 (1900)).

11. See infra notes 258-60 and accompanying text.

12. In addition to the cases supporting this proposition cited in Apprendi, see also State v.
Kane, 23 N.W. 488, 490-92 (Wis. 1885) (collecting cases); 2 T. BISHOP, CRIMINAL PROCEDURE
200-01 (1866) (collecting cases); Mark D. Knoll & Richard G. Singer, Searching for the “Tail of
the Dog”: Finding “Elements” of Crimes in the Wake of McMillan v. Pennsylvania, 22 SEATTLE U.
L. REv. 1057, 1063-68 nn.26-54 (1999) (collecting cases); infra notes 14-16, 22, 26 (citing cases).

13. See infra note 112 and accompanying text.

14. Punishment for larceny has long depended upon the value of the items involved. See 1
Stat. 16 (1790) (providing that those charged with larceny “shall, on conviction, be fined not
exceeding the fourfold value of the property”). The value of property stolen distinguished grand
from petit larceny; value had to be averred in the indictment. See, e.g., Commonwealth v. Smith,
1 Mass. 245 (1804); 2 BisHoP, supra note 12, at 393, 395; 1 T. BisHoP, CRIMINAL PROCEDURE 237
(1866) (stating that, in the case of usury, where the judgment depends upon the quantum taken,
the usurious contract must be averred according to the fact and variance from it, because the
penalty is apportioned to the value); JOSEPH CHITTY, A PRACTICAL TREATISE ON THE CRIMINAL
Law 235-36 (1816); H.C. UNDERHILL, A TREATISE ON THE LAW OF CRIMINAL EVIDENCE 670-71
(1923) (collecting cases from seventeen states); see also United States v. Fisher, 25 F. Cas. 1086,
1086 (D. Ohio 1849) (No. 15,102) (noting that when a statute provides that a mail carrier is
subject to a higher penalty for stealing a letter containing an article of value, the indictment
must allege that the letter contained an article of value, “which aggravates the offense and in-
curs a higher penalty”); State v. Garner, 8 Port. 447, 448 (Ala. 1839) (reversing a conviction for
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house had to be alleged in the indictment and proven at trial when-
ever larceny from those places was punished more severely than
larceny alone.’®> The intent to kill or the status of victim as an offi-
cer had to be alleged and proven whenever an assault statute speci-
fied a more severe penalty for assault committed under these ag-
gravating circumstances.1’® Statutes that raise sentence maxima
following judicial findings of fact (other than prior conviction) at
sentencing are recent departures from this past practice.l” Indeed,
all but two of the dozens of such statutes collected in Appendices B
and C of this Article were enacted after 1969.18

Second, the Apprendi rule makes sense given the historical
distinction in the Constitution between the procedures afforded
those accused of petty crimes and the procedures provided those
accused of serious offenses. The Fifth Amendment right to grand

malicious mischief, because the indictment failed to allege the value of the horse that was killed,
when the fine was capped at four-fifths of the value of the property destroyed); Clark v. People, 1
Scam. 117, 120 (11l. 1833) (finding an indictment for arson insufficient for not alleging the value
of a building destroyed by fire, when punishment included a fine equal to the value of the burned
property).

15. See 2 BiIsHOP, supra note 12, at 424-28 (collecting cases); see also Hobbes v. State, 44
Tyler 353 (Tex. 1875) (finding that when the defendant was charged with burglary of a non-
dwelling house—an offense carrying a sentence of two to five years—it was error for the judge to
have instructed the sentencing jury that the sentencing range was two to ten years, even though
the statute provided for up to double punishment (ten years) if entry was effected by force, be-
cause the indictment failed to allege that the defendant’'s entry was effected by force); see also
Fisher, 25 F. Cas. at 1086 (noting that when the statute provided that a carrier of mail is subject
to a higher penalty for stealing a letter out of the mail, if the letter contains an article of value,
the indictment must allege that the letter contained an article of value, “which aggravates the
offense and means a higher penalty”).

16. See Beasley v. State, 18 Ala. 535, 540 (1851) (finding an indictment insufficient for fail-
ing to allege the facts that constituted assault with intent to commit murder); State v. Seamons,
1 Greene 418, 421 (lowa 1848) (finding that an indictment failing to allege the manner in which
an assault was committed was sufficient because it followed the words of the statute, even
though it would have been insufficient at common law); Commonwealth v. Kirby, 2 Cush. 577,
561 (Mass. 1849) (re-sentencing the defendant for the lesser crime of assault, when the indict-
ment did not allege that the defendant knowingly assaulted an officer, a crime carrying a greater
penalty); State v. Burt, 25 Vt. 373, 376 (1853) (ruling that the defendant could only be convicted
of lesser offense of assault, and not higher offense of impeding an officer, when indictment did
not charge that the victim of assault was an officer).

17. One case from 1819 in Indiana suggested that a court, at sentencing, could determine
the extent of a fine for larceny when the statute provided that the maximum fine depended upon
whether the property was returned. See Morris v. State, 1 Blackf. 37, 37-38 (Ind. 1819) (exam-
ining a statute providing that the offender pay twofold the value of the thing stolen if it was not
returned, otherwise the fine was equal to the value of the stolen property; holding that the total
fine ought to have been fully settled by the court as part of the judgment, and could not be de-
termined at a later date). One way to reconcile this unusual case with the otherwise uniform
treatment of facts triggering higher sentence ceilings is to characterize the added “fine” for fail-
ure to return the property as restitution rather than punishment.

18. Earlier versions of these appendices were included in King & Klein, supra note 5, and
are reprinted with permission.
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jury review and the right to a jury trial in the Sixth Amendment
and under Article 111 do not extend to petty offenses, but are guar-
anteed only to those facing felony charges. Whether a charge is
petty or serious is measured by the penalty that an accused faces
upon conviction, which, in turn, is determined by the maximum
penalty specified by statute for the offense, not by the aggregate
penalty a defendant faces after any given trial.2® Without the rule
in Apprendi, a defendant convicted of a minor offense could con-
ceivably face stiff fines or imprisonment of longer than a year, yet
be denied the protections due one prosecuted for a felony.20

Finally, the historical basis for the broader rule advocated by
Justice Thomas is much more ambiguous than the clear support for
the limited rule advanced in the majority opinion of Justice Stev-
ens. Admittedly, the language that Justice Thomas quotes from
early nineteenth-century cases and treatises is not inconsistent
with a broader rule treating as elements all facts that determine
the sentence even without raising the sentence maximum. How-
ever, closer examination reveals that courts of this earlier era were
not presented with the necessity of deciding whether a fact, other
than prior conviction, that triggers a mandatory minimum sentence
but not a higher maximum sentence, was an essential ingredient of
an offense that must be pled in the indictment and proven to a jury
beyond a reasonable doubt.??

19. See Felix Frankfurter & Thomas G. Corcoran, Petty Federal Offenses and the Constitu-
tional Guaranty of Trial by Jury, 39 HARvV. L. REV. 917 (1926); see also Lewis v. United States,
518 U.S. 322, 328 (1996) (determining that, if a statute specifies a maximum of six months’ in-
carceration, the offense is a petty offense that need not be tried by a jury, even when the defen-
dant faces a number of such charges while in a single trial). For more on the fel-
ony/misdemeanor distinction, see Horace L. Wilgus, Arrest Without a Warrant, 22 MICH. L. REv.
541, 569-73 (1924).

20. Even prior to Jones and Apprendi, several modern cases cited this reason as a basis for
recognizing as elements facts that boost what would otherwise be misdemeanor penalties to
felony levels. See, e.g., United States v. Stone, 139 F.3d 822, 837-38 (11th Cir. 1998); United
States v. Deisch, 20 F.3d 139, 147 (5th Cir. 1994); United States v. Sharp, 12 F.3d 605, 606 (6th
Cir. 1993); see also OHIO REV. CoDE 8§ 2921.331(B), 2921.331(C)(2) (providing that the misde-
meanor of failing to stop for an officer is enhanced to a felony offense if injury to a person or
property results). These statutes have been interpreted by Ohio courts, following Jones, as set-
ting forth two separate offenses. See State v. Morton, No. C-980391, 1999 WL 252631 (Ohio App.
Apr. 30, 1999) (unpublished opinion) (finding that a felony enhancement is a separate element,
not a sentencing factor).

21. Of the numerous cases cited by Justice Thomas as support for his rule, in only two did
the Court invalidate an indictment or judgment. Of those two, one barred the imposition of a
fine in addition to the sentence absent proof of property embezzled when the statute required the
fine to be based upon the value of what was embezzled. United States v. Woodruff, 68 F. 536
(S.D.N.Y. 1895). The other held that the government had to aver whether a burglary took place
during the night or during the day, when the penalty range—both maximum and minimum—
changed based on that fact. Jones v. State, 63 Ga. 141, 144 (1879).
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Numerous early statutes did designate minimum sentences
based on the presence of aggravating facts, but these aggravating
facts had the effect of raising the allowable maximum sentence as
well. Several statutes mandated a specific sentence depending on
the aggravating fact. For example, fines were set at a particular
amount depending upon the value of property involved.?2 Manda-
tory penalties often followed a second offense.22 More common were
statutes that designated a higher range of acceptable penalties once
an aggravating fact was established, raising the maximum allow-
able sentence as well as mandating a higher minimum sentence.?*
Other statutes raised the maximum allowable penalty without
changing the minimum sentence.?> When choosing sentences within
allowable ranges set by statute, judges of the nineteenth century

22. See, e.g., Woodruff, 68 F. at 58. This was true in states that allowed jury sentencing.
See, e.g., State v. Garner, 8 Port. 447 (Ala. 1839) (reversing judgment for Killing livestock be-
cause of the failure to allege in the indictment the value of property destroyed, noting that “the
statute makes the value of property maliciously injured or destroyed, the basis of the verdict,
and permits the jury to go to the extent of fourfold its value”); 1789 Va. Acts ch. XXVI § 3 (pun-
ishing a juror who takes a bribe, and fining him ten times “as much, as he shall have taken”).
This was true as well in states where judges pronounced the sentence in non-capital cases. See,
e.g., Clark v. People, 1 Scam. 117 (lll. 1833) (reversing conviction under an arson statute that
imposed a fine equal to the value of the property burned, because the indictment failed to allege
the value of the property destroyed and should have been quashed); Richey v. State, 7 Blackf.
168 (Ind. 1844) (same, where the fine ceiling was set at double the value).

23. In 1790, for example, Pennsylvania required death upon a second conviction for an of-
fense carrying a possible death sentence. 1790 Pa. Laws 305. Four years later, this was changed
to mandatory life in prison, with a mandatory sentence of twenty-five years for second convic-
tions for other offenses. 1794 Pa. Stat. at Large 179; see also Ex parte Seymour, 31 Mass. 40
(1833) (interpreting an 1817 statute providing for imprisonment for life upon third conviction);
1796 N.Y. Laws 669 (life in prison upon second offense).

24. See, e.g9., 1811 Ga. Laws 40. Larceny in Georgia in 1811 carried six months to one year
if the value of stolen property was ten dollars or less, one to three years if the value was more
than ten dollars, and three to seven years if the stolen property was a horse. Id. at 46. After
1811, a second conviction for maiming raised the sentence range in Georgia from three to seven
years to five to twelve years; those convicted a second time for stabbing faced five to ten years
instead of two to five. See id. 44-45; see also 1786 Mass. Acts 459 (second conviction for counter-
feiting punished by hard labor for life or any term of years).

25. In Connecticut, after 1801, a second conviction for arson not endangering lives boosted
the sentence from any term up to seven years, to “any limited period, or during his natural life.”
1801 Conn. Acts 556. After 1815, stealing from a person carried up to two years, but if one stole
from a person gathered to extinguish a fire, the penalty jumped to a five-year maximum. 1815
Conn. Acts 207. Massachusetts statutes in 1806 punished entering without breaking with up to
three years; with the additional elements of burglary, the penalty was hard labor for life; if
armed, the penalty was death. 1806 Mass. Acts 121; see also George Fisher, Plea Bargaining’s
Triumph, 109 YALE L.J. 857, 874 & n.41 (2000) (noting that, until 1836 in Massachusetts, other
than mandatory death sentences for very serious crimes and mandatory life sentences for rob-
bery, “none of the typical common-law offenses called for a minimum sentence”). In Maine, the
higher penalty that attached to the rape of a girl under ten years of age was a prison sentence of
hard labor rather than the option of jail, which was available to those convicted of ravishing girls
ten and older. See State v. Fielding, 32 Me. 585 (1851).
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undoubtedly considered various aggravating and mitigating fea-
tures that were not found by the jury’s verdict.26

In sum, with the possible exception of provisions governing
increased penalties for prior offenders,?” statutes setting a manda-
tory minimum sentence but not changing the maximum sentence
upon proof of an aggravating fact do not appear in the codes of the
early nineteenth century.?8 Statutes that required a certain mini-
mum sentence to follow from proof of an aggravating feature in-
variably increased simultaneously the maximum penalty the defen-
dant faced. We can only guess how early nineteenth-century judges
would have regarded facts other than prior convictions that, by

26. See, e.g., United States v. Lancaster, 26 F. Cas. 854, 856 (D. Ill. 1841) (No. 15,556)
(noting in an embezzled mail case that it was not necessary to include in the indictment a de-
scription of bank notes taken: “The taking of these notes does not constitute the principal offence.
It adds greatly to the enormity of the act, and increases the punishment. But the main offence is
the violation of the sanctity of the mail . . . .”) (emphasis added); United States v. Herbert, 26 F.
Cas. 284 (C.C.D.C. 1836) (No. 15,354); 2 BisHoP, supra note 12, at 421 (explaining that, when a
statute conditioned a higher sentence upon proof of a certain value of property, and the govern-
ment proved an amount higher than the threshold value, the jury did not need to specify the
actual amount, even if it “might have a practical effect upon the sentence when pronounced by
the court”) (citing McCorkle v. State, 14 Ind. 39 (1860); State v. Bunten, 11 S.C.L. (1 Nott &
McC.) 441 (1820)).

This seemed to be contemplated by the statutory provisions themselves. See, e.g., 1784 S.C.
Acts 53; 4 Stat. 775 (1835) (punishing mutiny with a “fine not exceeding two thousand dollars,
and by imprisonment . . . not exceeding ten years according to the nature and aggravation of the
offense”); see also 1806 Mass. Acts 121 (providing for punishment within the stated sentence
maxima “as the Justices of the said Court, before whom the conviction may be, shall sentence
and order according to the aggravation of the offense”); 1786 Pa. Laws 283 (providing that the
penalty for all non-capital crimes formerly punished by maiming, pillory, whipping, or impris-
onment for life, would be a fine and hard labor for “any term not exceeding two years, which the
court before whom such conviction shall be, may and shall in their discretion think adapted to
the nature and heinousness of the offense”). This sentence maximum was extended to seven
years in 1807. See Rogers v. Commonwealth, 5 Serg. & Rawle 462, 466 (Pa. 1819).

27. Legislation designating mandatory minimum penalties upon proof of prior offense—
without raising the maximum penalty allowed—does appear later on. Prior offenders in several
states faced higher minimum sentences, usually accompanied by higher maximum exposure as
well, see supra note 23, but not always. See Fisher, supra note 25, at 1031, 1034-35 & nn.655-57,
681 (noting that New York and California enacted mandatory minimum sentences for second
offenders in 1829 and 1872, respectively).

28. As Professor George Fisher documents in his path-breaking article, the mandatory
minimum sentence, which limited judicial discretion to dispense leniency, was a key catalyst in
the rise of plea bargaining and became much more popular in the twentieth century. Fisher,
supra note 25, at 1072-73. By 1960, mandatory minimums varying by offense were enacted in
twenty-nine states. See Note, Statutory Structures for Sentencing Felons to Prison, 60 CoLuMm. L.
REV. 1134, 1140 (1960) [hereinafter Note, Statutory Structures]; see also MICHAEL TONRY,
SENTENCING MATTERS 146-47 (1996) (noting that since 1975 mandatory sentencing laws have
been America’'s most popular sentencing “innovation;” between 1975 and 1983, forty-nine states
adopted mandatory sentencing laws for offenses other than murder or drunk driving; by 1991,
the United States had enacted twenty new mandatory penalty provisions; by 1994, most states
had several mandatory sentences).
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statute, triggered mandatory minimum sentences but not higher
maximum penalties. Would they have considered such facts
equivalent to those facts that triggered higher maximum sentences,
as elements of the offense? Or would they have considered them
equivalent to facts that judges routinely considered in setting the
sentence within the maximum range, as mere sentencing factors
that need not be alleged in the indictment and proven to a jury be-
yond a reasonable doubt? No such guesswork is necessary for the
more limited rule, articulated by Justice Stevens in the Apprendi
Court’'s majority opinion.

B. Preserving Precedent and Sentencing Reform

In addition to its clear historical support, a significant ad-
vantage of Justice Stevens’ narrow Apprendi rule is that it admira-
bly harmonizes years of diverse decisions regarding legislative con-
trol of substantive criminal law, including decisions that uphold
legislative efforts to control judicial discretion in sentencing. A brief
review of these decisions provides a useful summary of the prece-
dent around which post-Apprendi litigators must navigate.

Under Justice Stevens’ narrow rule, any fact—other than re-
cidivism—that increases the maximum statutory penalty must be
submitted to the jury for a finding beyond a reasonable doubt. This
rule helps explain the difference between the results in Williams v.
New York2® and Walton v. Arizona® on the one hand, and Specht v.
Patterson3! on the other. The judge in Williams raised the defen-
dant’s sentence to death from the life imprisonment recommended
by the jury, based on his conclusion at sentencing that Williams
possessed “a morbid sexuality” and was a “menace to society.”32 The
Supreme Court found the judge’'s action acceptable because the
statute in New York already designated death as the maximum
penalty for the offense of first-degree murder found by the jury.
Similarly, in Walton, the Court held that allowing the judge to de-
termine the aggravating circumstances necessary to impose the
death penalty does not violate the Sixth or Eighth Amendments, so
long as the sentence of death is specified by statute as the maxi-
mum penalty for the offense proven beyond a reasonable doubt to
the jury at trial. By contrast, the Court held that it was unaccept-

29. Williams v. New York, 337 U.S. 241 (1949).
30. Walton v. Arizona, 497 U.S. 639 (1990).

31. Spechtv. Patterson, 386 U.S. 605 (1967).
32. Williams, 337 U.S. at 244.
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able for the judge in Specht to increase Specht’'s sentence from a
maximum of ten years to an indeterminate term of imprisonment of
one day to life, based on his finding that the defendant “consti-
tute[d] a threat of bodily harm to members of the public” or was
“mentally ill.”33

Likewise, the holding in Apprendi leaves intact In re Win-
ship34 and Mullaney v. Wilbur,35 as well as Leland v. Oregon,3¢ Pat-
terson v. New York,3 and Martin v. Ohio.® All of these decisions
examined the ability of a legislature to transform an element of a
criminal offense into an affirmative defense, thus relieving the
prosecutor of the burden of proving the fact in question. As Justice
Stevens suggests, a formal rule, consistent with the holding of Ap-
prendi, emerges from these cases: Due process will not bar legisla-
tures from designating as affirmative defenses to murder proof of
self-defense, insanity, and provocation or emotional distress, at
least where the legislature makes this designation clear on the face
of a statute.3®

The sharply divided McMillan v. Pennsylvania* decision is
also fully consistent with Apprendi because McMillan's five-year
mandatory minimum sentence, based upon a judicial finding of
visible possession of a firearm, did not exceed the ten-year statutory
maximum penalty for the underlying felony of aggravated assault.*
For the same reason, the Apprendi rule preserves the United States

33. Specht, 386 U.S. at 607.

34. In re Winship, 397 U.S. 358 (1970).

35. Mullaney v. Wilbur, 421 U.S. 684 (1975).

36. Leland v. Oregon, 343 U.S. 790 (1952) (holding that due process permitted the State of
Oregon to require a defendant to prove his insanity beyond a reasonable doubt to obtain an in-
sanity acquittal).

37. Patterson v. New York, 432 U.S. 197 (1977) (five-three decision).

38. Martin v. Ohio, 480 U.S. 228 (1987) (five-four decision) (finding that states may impose
upon a defendant the burden of proving self-defense, despite the fact that this same evidence
may disprove premeditation, an element of the charged offense).

39. See Apprendi v. New Jersey, 120 S. Ct. 2348, 2360 n.12 (2000). The Maine statute at is-
sue in Mullaney, as well as the New York statute at issue in Patterson, had precisely the same
effect—to shift the burden of proof on heat of passion or extreme emotional distress from the
state to the defendant. Maine had retained the common law’s heat of passion mitigator, while
New York adopted the ALI Model Penal Code’s extreme emotional distress analogue. MODEL
PENAL CODE § 201.3 cmt. at 46-48 (Tentative Draft No. 9, 1959). The New York version is ac-
ceptable under Apprendi because the legislature did not include “malice” as an element of the
offense of murder; the Maine version is unconstitutional because the legislature did include
“malice” as an element. Admittedly, this reconciliation involves some reinterpretation of the
Mullaney decision.

40. McMillan v. Pennsylvania, 477 U.S. 79 (1986) (five-four decision).

41. That fact distinguishes McMillan from Jones v. United States, 526 U.S. 227 (1999), and
United States v. Castillo, 530 U.S. 120 (2000), where the enhancements did increase the statu-
tory sentence ceiling and thus had to be considered elements.
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Sentencing Guidelines and is consistent with recent cases su