THE UNIVERSITY OF TEXAS SCHOOL OF LAW
Public Law and Legal Theory Working Paper No. 032

2002

Independent-Norm Federalism in Criminal Law

SQusan R. Klein

The University of Texas School of Law

CaliforniaLaw Review, Fothcoming

This paper can be downloaded without charge from the
Socia Science Research Network electronic library at:
http://papers.ssrn.com/abstract_id=312779


http://papers.ssrn.com/abstract_id=312779

CaliforniaLaw Review
Independent-Norm Federalism in Criminal Law
Susan R. Klein®
Introduction
Federalism and Politics
A. Decentrdization Federdism in Crimind Law
B. The Civil-Crimind Federdism Didtinction: Inditutions and Doctrines
C. Independent-Norm Federdism in Crimind Law
I. Court Protected Minority Norms
A. The Identification and Desirability of Independent-Norm Federalism
B. Current Commerce Clause and Section 5 Jurisprudence
C. A Better Test?
[11. Independent-Norm Examples
A. Same Sex Marriage
B. Physician Assisted Suicide
C. Medicind Marijuana

Conclusion

' Baker & Botts Prof. in Law, Univ. of TX a Austin, B.A. Wellesey College, 1984, JD. Bodt
Hal Law School, 1989. | thank Lynn Baker, Mitchell Berman, Jesse Choper, Mark Gergen, Heldi
Hurd, Douglas Laycock, Sanford Levinson, Michael Moore, Edward L. Rubin, Larry Sager, John Y oo,
and Ernie Y oung for discussions and comments on drafts, and Crigtina Ashworth and Sean Keveney for
research assstance. | appreciate and benefitted from the opportunity to present this piece a an early
dage a the Universty of San Diego Faculty Workshop.  Findly, | am grateful for the vison and
patience of Alexander Haas, Senior Articles Editor for this Symposum.



I ntroduction

Does anyone desire condtitutiondly required, Court-imposed federdism in the fidd of crimind
law? While many conservatives would respond affirmatively as quickly as liberds could decline, |
suggest in this essay that a degper exploration of the issue may reved that their actua preferences are
just the opposte. The federdism consarvatives say they want, which conssts of driking down
meaningless federd crimind gatutes that duplicate Smilar pre-existing state prohibitions, accomplishes
nothing, while the federalism they may receive if the Court continues on its current path and enforces the
doctrine nevtrally” (admittedly two questionable assumptions), will probably alow behavior they find
mordly reprenengble. On the other hand liberds, long in favor of intense federd judicid protection of
individua liberties enghrined in the Bill of Rights but a deferentid gpproach to judicid review under the
Commerce Clause, may be surprised to find that federdism can enhance individud autonomy and
lifestyle preference well beyond what the federal congtitution mandates. The answer to whether liberdls
or consarvatives should champion federdism in the crimind law ultimately depends on what we mean by
"federdism,” whether it can be effectively and neutraly enforced, and what kinds of state regulations we
anticipate being protected by such enforcement.

Though yet to be acknowledged, | contend that there are two distinct forms of federalism; the
"decentrdization” or "50-1abs’ versgon, and what | cdl "independent-norm” federdism, and the difficult
issues we face are presented only by the latter. The first verson seeks to preserve loca control of the
crimina justice system and to foster diversity and experimentation that might improve efficiency,® in
areas where there is nationwide agreement as to general godls,* though perhaps not as to the means best
used to achieve those gods. Decentraization federalism, the focus of the vast mgority of scholarship
and United States Supreme Court decisons, concerns ssues such as whether the federd judiciary
should permit concurrent federal and state jurisdiction over the same crimina conduct,” whether the
federd executive branch should nonethdess refrain from exercising its authority to initiate charges in
some categories of cases,” and under what conditions the federal legidative branch should participate in’

> Admittedly two questionable assumptions.

®  New Sate Ice Co. v. Leibman, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).

*  This incdludes prohibiting firearms in our schools, punishing those who assault women, and

crimindizing arson.

®  The three most recent examples are United States v. Lopez, 514 U.S. 549, 551 (1995)
(invaidating the federa Gun-Free School Zones Act, codified at 18 U.S.C. section 922, as violative of
the Commerce Clause); United States v. Morrison, 529 U.S. 598, 601 (2000) (invalidating the civil
remedy section of the Violence Againg Women Act, codified as 42 U.S.C. section 13981, asviolative
of the Commerce Clause); Jones v. United States, 529 U.S. 848, 850 (2000) (interpreting federal
arson datute, codified at 18 U.S.C. section 844(i), as excluding the destruction of a private residence,
to avoid doubtful condtitutiondly question of whether aternative interpretation would have violated the
Commerce Clause).



and distribute grants to® innovative state law enforcement efforts.

The second form of federdism fosters community expresson of mordity by protecting
individuas from federd prosecution for generaly victimless behavior that locd and state governments
have determined is blamdess, where there is no nationwide consensus (but rather srongly held
diametricaly opposed views) on the mordity of the behavior. The gat€'s norm is independent of the
federd norm. The issue in independent-norm federaism, an issue largely ignored by the Court® and

®  For example, despite the congtitutionality of successive federal and state prosecutions for the
same offense under the dua sovereignty doctrine, a federd prosecution will not be initiated after a Sate
prosecution for substantidly the same conduct absent "compelling interests of federad law enforcement.”
Thompson v. United States, 444 U.S. 248, 248 (1980); United States Attorneys Manua Chapter 9-
2.031 (1997) (detailing current verson of the Petite policy, and requiring approva by the Assigtant
Attorney Generd). Additiordly, federd prosecutors regularly decline to indtitute federd crimind
charges atogether in favor of a state forum. United States Attorneys Manua Chapter 927.240,
Initiating and Declining Charges - Prosecution in Another Jurisdiction (1997) (outlining generd principles
to assist federa prosecutorsin determining whether to decline a casein favor of a Sate prosecution).

" See, eg. Danid C. Richman, "Project Exile’ and the Allocation of Federa Law Enforcement
Authority, 43 ARIZ. L. Rev. 369, 373 (2001) (detailing devolution of federd crimind enforcement
power from Main Justice in Washington, D.C. to the 94 U.S. Attorney's Offices, who cooperate with
state and loca authorities in areas covered by concurrent federd/state crimind jurisdiction); Office of
Juvenile Jugtice and Delinquency Prevention, Office of Jugtice Programs, U.S. Dep't of Judtice,
Promising Strategies to Reduce Gun Violence, 31 (1999) (auding innovaive joint federd/date
programs in eight cities to reduce gun violence, which left mogt of the socid programs and crimind
prosecutions to the state actors).

®  See, eg., The Paul Coverdell Nationd Forensic Sciences Improvement Act of 2000, Public
Law No: 106-561 (106th Congress, 2000) (provides grants to improve the qudity, timeiness, and
credibility of forendgc science sarvices for crimind judtice purposes); The Violent Offender DNA
Identification Act of 1999, S.903 (would require FBI to develop a voluntary plan to assst State and
locd forendic laboratories in performing DNA anayses on samples collected from convicted offenders);
The Public Safety Partnership and Community Policing Act, PC105-302 (1997) (codified at 42 U.S.C.
section 3796dd); Project Exile: The Safe Streets and Neighborhoods Act of 2001, S. 619 (would
provide grants to law enforcement agencies, prosecutors, courts, and probation officers of dtate
conditioned on their enacting mandatory minimum sentences for usng fireerm in any violent crime or
serious drug trafficking offense).

®  Though the Court has acknowledged the liberty enhancing festure of federdism, it refers to
maintaining sufficiently strong States that can defend againgt federd tyranny, it does not directly refer to
preventing the nationd government from enacting mords legidation that disagrees with a minority date
norm. See, e.q., Gregory v. Ashcroft, 501 U.S. 452, 459 (1991) ("In the tension between federal and
dtate power lies the promise of liberty"); Printz v. United States, 521 U.S. 898, 921 (1997) (noting
that the separation of the federd and state sphere "is one of the Congtitution's structural protections of



commentators,™® is whether the grant of power to Congress in the Commerce Clause, as limited by the
rights of the states expressed in the Tenth Amendment, alows the federd government to crimindize or
otherwise impede the gate atute or state condtitutional provision permitting the conduct.

In Part | of this aticle, |1 will explore the differences between the two forms of federdism
outlined above and argue that the former is adequately protected in the crimind law area by ordinary
political processes, legd doctrines, and indtitutiona arrangements, without Court intervention. My
origind contribution to the plethora of scholarship making this point in the civil arena™ will be to
demongrate that it holds especidly true for crimind law, because ordinary preemption doctrine is
inapplicable, few private causes of action are available, and the federa law enforcement apparatus is
amal reative to the gates. Thus mog, if not dl, of the community-based variationsin enforcing crimina
proscriptions described by my colleagues in this Symposium are not threstened by federd action to the
contrary, and need no Court protection. Where the Court does ingst on "protecting” sates from
crimina legidation that essentialy duplicates and assgts these dates, it may waste time and inditutiond
capitd, but effects no red change. Mogt such federd crimind gatutes are primarily symbolic "fed
good" enactments, that generdly can be reenacted in a congtitutiona manner, or be ingtituted instead by
conditiona or outright grants of manpower and resources to the states. Moreover, those individuas
who violated the stricken federa crimind statutes can be prosecuted on the state level.

Thisis clearly not the case for independent-norm federdism. One way to view the concept isas
the flip 9de of our Bill of Rights jurigorudence, where federd courts protect citizens from date
infringement of their conditutiondly-guaranteed liberties. Where Congress enacts legidation to
crimindize behavior specificaly protected by the state government, the Court is caled upon to prevent
the national government from infringing upon state cresated liberty interests™® This category of legidation

liberty").

" But see Bary Friedman, Valuing Federalism, 82 MINN. L. Rev. 317, 401-03 (1997)
(arguing that, in addition to dlowing dates to serve as laboratories, federalism can protect culturad and
locdl liberty, and diffuse power to protect liberty); Lynn A. Baker and Ernest A. Young, Federalism
and the Double Sandard of Judicial Review, 51 DUKEL.J. _ (2001) (suggesting that federdism,
in fostering date-by-date diversty, will promote liberd as well as conservative conception of the socid
good, and distinguishing "horizontd" from "verticd" federdiam).

" A gmdl sampling of the federalism scholarship making this point isinduded in nn. 21-25, infra.
This is not to suggest that there is anything like agreement in the academic community on this
proposition. A sampling of federdism scholarship disputing this point isincluded in nn. 26-27, infra.

2 Cf. Paul v. Davis, 424 U.S. 693, 700-01 (1976) (federd civil rights action based upon
violation of procedurd due process requires that government official deprive an individua of aliberty or
property right previoudy "recognized and protected by state lawv'"). When | say "liberty” in this context,
| refer to behavior and transactions that competent adult parties engage in voluntarily, | do not refer to
those liberties protected by the Bill of Rights, substantive due process, or any other congtitutiona clause.



crimindizes activity the states wish to permit, and thus directly conflicts with, rather than supplements,
gate norms. Where only afew sates are outliers, they will probably not succeed in the nationa politica
processin protecting their citizens from mgority will. Unlike instances of concurrent jurisdiction, federd
prosecutions in these cases will have asgnificant and red chilling effect on the behavior, well beyond the
smal number of cases that can actudly be brought. For states wishing to pursue minority independent
norms, it is the Court or bust.

In Part 11, | admit and explore my own agnostic position regarding whether such independence
in norm is desrable. It seems to me that fracturing the country in this manner has at least as many
disadvantages as benefits. While doing so would protect minority lifestyles and dlow individuas to
maximize their conception of ther welfare, a glance through history and to surrounding countries
suggests that our nation may not remain cohesive if divided on basic mord issues. Moreover, astringent
Court-imposed federdism test can aso be used to prevent progressve federa legidation that is
insufficiently connected to commerce or otherwise authorized under Congress constitutional powers .

However, assuming an afirmative answer to the quetion of desirahility, | argue that this independent-
norm federdism can be fogtered only by a bright-line test policed by the judicial branch. Process
federalism, perhaps sufficient to protect the decentralization variety,™* will not assist with independent
norms. Alternative tests suggested by scholars are insufficiently objective™  Further, | suggest that a
new approach may be unwarranted, as recent Commerce Clause decisions, as well as decisions striking
down legidation enacted pursuant to section 5 of the Fourteenth Amendment, are dready leading usin
this direction.”® A strict requirement that the prohibited behavior cross state lines, or that it have a direct
economic spillover effect on neighboring states, may accomplish the god in amanner least subject to the
very redl danger posed by theideologically driven agendas of some of the Justices.”’

¥ Seeinfrann. 123-126.

14 geen. 208 infra.

1 Seeinfra nn. 191 - 200, and accompanying text.

®" The recent Commerce Clause cases push us in this direction by adding the requirement that the

effect on commerce be subgtantia, that the effect of the regulation must be rdatively direct, and thet the
activity regulated must be acommercid one. See the discusson of United Sates v. Lopez and United
Satesv. Morrison in Part I1B, infra.

Recent Section 5 cases shift us toward the Commerce Clause as the primary enumerated power
under which the Federd government can enact legidation, by limiting Congressond action pursuant to
section 5 of the Fourteenth Amendment to regulation of dtate rather than private conduct, and by
requiring that the remedy for the actud congitutiond violation be proportiond to the scope of the
violation. See discussion of City of Boerne v. Flores and Alabama v. Garret in Part 11.B, infra.

' See eg., Frank B. Cross and Emerson H. Tiller, The Three Faces of Federalism: An
Empirical Assessment of Supreme Court Federalism Jurisprudence, 73 S. CAL. L. Rev. 741, 762



Findly, in Pat 111, 1 review how some recent controversies will be affected by the Court's future
federalism jurisprudence where independence of norms is a issue. | will focus here on the issues
surrounding same-sex marriages,™® the so-called "right-to-die" of those suffering atermind illness,"® and
state endorsement of medicind marijuana® Despite conservative intolerance of these liberties, and the
federal government's attempt to control state law in each of these cases, a neutraly-enforced, Court-
driven federalism doctrine could well result in some measure of protection of these state- created rights
from federa crimindization. State sanctioned activity in these areas will have minimad direct economic
impact on neighboring dtates, and the behavior can be engaged in without crossng a state boundary.
The purpose of federa proscriptions againgt such conduct will likely be protection of mordity rather
than regulation of the nationd or loca economy. If "our federalism™" does indeed protect such conduct,
the current conservetive federa administration is due for some surprising interactions with the Court.

|. Federalism and Palitics

One primary controversy reflected in the scholarship and in the recent series of 54 U.S.
Supreme Court decisons concerns the issue of whether the politica process sufficiently protects state
power from federal usurpation absent Court intervention. The argument that it does, originating with
Professor Wechdler in 1954,”* advanced by Dean Choper in 1980, and adopted briefly by the Court

(2000) (identifying ideology as the dominant determinant of the Court's federalism decisons); Bush v.
Gore, 531 U.S. 98, 103 (2000) (five conservative Justices held that the equa protection clause
prohibits the state of Florida from recounting votes pursuant to state law).

18

In response to Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), a decision by the Hawaii Supreme
Court finding that a statute the provided that only opposite-sex couples could marry violated the state's
Equa Protection clause, Congress passed the Defense Of Marriage Act, codified a 28 U.S.C. section
1738C, which provides that no state is required to accord Full Faith and Credit to a same sex marriage
vdid in the ate performed.

¥ Depite the Desth with Dignity Act passed by the Oregon voters, Attorney Genera Ashcroft
has indructed DEA agents to revoke the drug licenses of physicians in Oregon who help patients
commit suicide. Dispensing of Controlled Substances to Assst Suicide, Attorney Generad Order No.
2534-2002, 21 CFR P. 1306.04, 66 Fed. Reg. 56608 (Nov. 6, 2001).

?  Since the Supreme Courts ruling in United States v. Oakland Cannabis Buyers

Cooperative, 532 U.S. 483, 486 (2001) that there is no common-law medica necessity defense to
federd crimind prosecution of drug users, Ashcroft's Justice Department has begun raiding medicd
marijuana clubs in Cdifornia U.S. Cracks Down on Medical Marijuana in California, NY TIMES,
October 31, 2001, A12.

L Herbert Wechder, The Political Safeguards of Federalism: The Role of the Sates in the
Composition and Selection of the National Governance, 54 COLUM. L. Rev. 543 (1954) (arguing
that structura features of the congtitution, such as equd ate representation in the Senate and the role of



in 1985,% sates that the formal constitutiona structure of American politics, dong with informal politica
ingtitutions such as our mgjor political parties™ offer states such considerable protections from federal
legidative overreaching that judicia review is unnecessary. The arguments in opposition suggest thet the
falure of politicadl safeguards coupled with the condtitutiond mandate of a federd government of
enumerated powers reguire active judicid policing of federal legidation to protect the states®
Legidators, though eected from each date, may too quickly become members of the federd

the gatesin sdlecting the President through the eectord college, justify Court inattention to federalism).

%2 JESSE CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS (1980) (urging

that the Court should conserve its political capitd for individud rights cases and treat issues of
federdism as nonjudticiable, and emphasizing practica politica restrains on national power, such as
congressiond ddegations bipartisan pursuit of Sate interests, the President's politica need to maintain
relationship with Congress, the fact that most federd eected officids began as State officeholders, and
mechanisms such as bicamerdism, the committee system, the Presidentid veto, and the filibuster that
dlow minorities to block legidaion). See also Bradford R. Clark, Separation of Powers as a
Safeguard of Federalism, 79 TEX. L. Rev. 1321, 1324-25 (2001) (suggesting that a strict approach
to the separations of powers and Supremacy Clause doctrines will safeguard the states).

#  Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 531 (1985) (holding
that the concept of "traditional governmenta function” was incoherent, and reversng National League
of Cities v. Usery, 426 U.S. 833 (1976). As Professor Yoo has noted, the Court has since tacitly
overruled Garcia. John C. Yoo, The Judicial Safeguards of Federalism, 70 S. CAL. L. Rev. 1311,
1334-57 (1997).

#  Larry D. Kramer, Putting the Politics Back Into the Political Safeguards of Federalism,
100 CoLuMm. L. Rev. 215, 276 (2000); Kramer, Understanding Federalism, 47 VAND. L. Rev.
1485, 1527 (1994) (arguing that politicd parties protect state authority by "linking the fortunes of
officeholders at state and federd levels, fostering a mutua dependency that protects state indtitutions by
inducing federa lawmakers to take account of (at least some) desires of date officias”).

% Jenna Bednar & William N. Eskridge, ., Seadying the Court's "Unsteady Path": A
Theory of Judicial Enforcement of Federalism, 68 S. CAL. L. REV. 1447, 1450 (1995) (arguing that
the "best" reading of the Supreme Court's federalism jurisprudence is that the judiciary has re-asserted
itsdlf as a monitor to remind Congress to operate within its condtitutiond limits); Saikrishna B. Prakash
& John C. Yoo, The Puzzing Persistence of Process-Based Federalism Theories, 79 TEX. L. Rev.
1459, 1460 (2001) (political process as exclusive protection of federdism is inconsstent with the
Condtitution's text, structure and origind understanding); Marci A. Hamilton, Why Federalism Must be
Enforced: A Response to Professor Kramer, 46 VILL. L. Rev. 1069, 1071 (2001) (arguing that
Larry Kramer's theory falls both as a matter of congtitutiond history and on empirica grounds); Steven
G. Cdabres, "A Government of Limited and Enumerated Powers": In Defense of United States
v. Lopez, 94 MICH. L. REV. 752 (1995) (hailing Lopez as a"revolutionary and long overdue’ reviva of
the concept that the federd government possesses limited and enumerated powers).



government seeking to grab more power from the states® A resolution, or even a full debate, of this
argument as gpplied to the crimind law fidd is hobbled by two fallures fird, a falure to separatdy
andyze federa crimind statutes depending upon whether they duplicate or oppose state norms, and
second, a falure to note important distinctions between ingtitutions and lega doctrines in the civil justice
area from those in the crimind justice system. | will decouple decentraization from independent-norm
federdlism in Section A, and federdism in the civil arenafrom federalism in the crimind law in Section B,
below.

A. Decentralization Federalism in Criminal L aw

One prevaent view of federdism focuses on the twin goas of preserving locd control in fields
traditiondly left to date government, and developing better laws and procedures through
experimentation in the 50 states” If such decentralization is the god of federaismin criminal law, then
this god is naturdly achieved through exigting legd doctrines and inditutions, without judicid review of
federa crimind legidation, at least in those instances where federad and State actors share the same basic
mora framework. Scholars and the Court first fail to recognize the distinction between instances where
the state and federal government agree on the behavior to be proscribed (resulting in concurrent
jurisdiction over the same crimina conduct), and instances where the governments disagree (resulting in
federad jurisdiction crimindizing behavior protected by state norms). Despite the spate of recent Court
case and scholarship "protecting” dtates from these federa crimind dtatutes, states need no Court
protection where crimina jurisdiction over agreed-upon misconduct is concurrent, because they ether
dont intend to experiment in a way radicdly different from the method employed by the federa
government, or they can happily experiment in a manner consstent with federd legidation. Where dl
date and federd officias agree as to the impropriety of the underlying conduct, state officids falure to
prevent such federd legidation is not due to lack of political ability, but rather is because they don't care

26

John C. Yoo, Sounds of Sovereignty: Defining Federalism in the 1990s, 32 IND. L. ReV.
27, 39 (1998); William W. Van Alstyne, The Second Death of Federalism, 83 MICH. L. Rev. 1709,
1712 (1985). Asaptly pointed out by Frank Cross, however, the Article 111 judges deciding federdism
disputes "are, like legidators, typicadly members of the federd government with the same human
concerns for power, prestige, and glory as congressmen.” Frank B. Cross, Realism About
Federalism, 74 N.Y.U. L. REV. 1304, 1315 (1999).

27

See, eg., Jesse Choper, The Scope of National Power Vis-A-Vis the Sates. The
Dispensibility of Judicial Review, 86 YALE L. J. 1552, 1614 (1977) (federdism is "to promote the
efficency of government adminigtration”); Michad Dorf and Charles F. Sabd, A Constitution of
Democratic Experimentalist, 98 COLUM. L. REV. 267 (1998) (suggesting that decentrdization
advances the god of federadism: an "experimentdist allaboration between the states and the federa
government”); H. Geoffrey Moulton, J., The Quixotic Search for a Judicially Enforceable
Federalism, 83 MINN. L. Rev. 849, 852 (1999) ("The great indght of federdism isthat different levels
of government tave different competencies, and that wisdly alocating responghilities to those different
levels of government can work significant benefits in terms of both citizen satisfaction and governmentd
effidency.”).



(or as we say in Texas, they have no dog in that fight). Some examples will illusirate both thet the
majority of statutes and cases concern concurrent jurisdiction and not independent norms, and that the
States were ether seeking federd assstance or indifferent to it.

Every crimina case reviewed by the Court for consstency with the Commerce Clause, with the
Sgnificant exception of those few criminal enforcements of the New Dedl legidation,”® involved instances
of concurrent jurisdiction where the states were in favor of the federd law in question. For example, in
a series of cases from 1903 to 1925, the Court sustained crimind laws prohibiting the interate
trangportation of lottery tickets,”® women for immora purposes™ and stolen vehicdles® These activities
were dready prohibited by the states™ Likewise, in a series of cases from the 1950s to the 1970s that
sugtained criminalizing the movement of items across state lines, such as possesson of a firearm that had
moved in commerce by a convicted felon™ and travelling in aid of the commission of a state crime™ and

% Federa crimind enforcement of the New Dedl legidlation was in opposition to state norms, and

was sricken by the Court before the switch in time that saved nine. See, e.g., United Satesv. Darby,
312 U.S. 100 (1941) (finding that a federal prohibition of interstate lumber shipments produced in states
that violated wage and hour standards established by the Fair Labor Act of 1938, was an
uncondtitutiona violation of congressond power under the commerce clause); United States v.
Wrightwood Dairy Co., 315 U.S. 110 (1941) (sustaining federd law controlling price of milk for sde).

However, those cases do not fit into my category of independent state norms that will or should be
protected by the Court's new commerce clause jurisprudence. Those cases involved quintessentialy
commercid activity. See Part 11, B, infra;.

»  Lottery Case (Champion v. Ames), 188 U.S. 321, 354 (1903) (upholding the congtitutionality
of the Federd Anti-Lottery Act of 1895, as within Congress plenary power to regulae interstate
commerce).

% Caminetti v. United Sates, 242 U.S. 470, 492 (1917) (upholding the Mann Act by finding
that Congress possessed the authority to keep the channels of interstate commerce free from immora
and injurious use).

%' Brooks v. United States, 267 U.S. 432, 436 (1925) (holding that the National Motor Vehicle
Theft Act of 1919 was a condtitutiond exercise of Congress power to punish the use of such commerce
as an agency to promote immordlity).

% See, e.g. Robert E. Cushman, The National Police Powers Under the Commerce Clause of

the Constitution, 3 MINN. L. Rev. 289, 383-92 (1919) (noting that in 1895 Congress responded to
national disgpprova of lotteries by prohibiting the movement of lottery tickets by mail or via interstate
commerce.)

¥ United States v. Bass, 404 U.S. 336, 337-38 (1971) (holding that the Omnibus Crime
Control and Safe Streets Act of 1968 required the Government to demondirate the nexus between the
possession of afirearm and interstate commerce).

¥ Rewis v. United States, 401 U.S. 808, 812 (1971) (reversing Travel Act conviction where



that sustained the regulation of intrastate economic activity that substantidly effecting commerce, such as
Ioan-shaking,% extortion and robbery,®® and gambling,”” dl of the states had aready enacted similar
prohibitions™ None of these were instances of independent state norms that state officials were unable
to protect from federd encroachment.

The more recent cases tell the same story. Despite the lack of any protest from any State, the
Court in United States v. Lopez struck as vidlative of the Commerce Clause 18 U.S.C. § 922(q),
which prohibited knowing possession of a firearm in a school zone. As Justice Kennedy noted in his
concurrence, 40 dtates had dready enacted crimina laws outlawing the possesson of firearms on or
near school grounds.™ The mgjority responded by asserting that "when Congress criminaizes conduct
dready denounced as crimind by the gtates, it effects a ‘change in the sengitive relations between federa

there was no evidence that the defendant "had employed interstate facilities to conduct his numbers
operation; moreover he could not readily identify which customers had crossed date lines.); Perrin v.
United Sates, 444 U.S. 37 (1979) (upholding travel Act conviction based upon commercid bribery
under New York law, where "the requisite interstate nexus is present” by way of "phone cdls from
Louisana to Richmond, Tex., by Willis and Levy, and the subsequent shipment of materids by the
Richmond firm to Louisana by Continental Bus’).

®  Perez v. United Sates, 402 U.S. 146m 154-55 (1971) (upholding the Consumer Credit
Protection Act as a condtitutional exercise of Congress power under the Commerce Clause because
extortionate credit transactions support nationa organized crime and alows the underworld to obtain
control of legitimate business, thus affecting interstate and foreign commerce).

% United Sates v. Green, 350 U.S. 415, 420-421 (1956) (upholding Hobbs Act as appropriate
exercise of Congressond power); Sirone v. United Sates, 361 U.S. 212 (1960) (same).

¥ United States v. Five Gambling Devices, 346 U.S. 441, 451-52 (1953) (affirming the
dismissal of indictments under the Act of January 2, 1951, which prohibited the interstate shipment of
gambling devices, because the Government faled to dlege that the gambling devices had a any time
been transported or affected interstate commerce).

% For a sample of states that outlawed extortion during this time, see N.Y. FENAL LAW

§155.05 (1965); CONN. GEN. STAT. 853(a)-119(5) (1969); CAL. PENAL CODE § 518 (West 1872);
N.J. STAT. ANN. §2C: 20-2 (West 1978); D.C. CODE ANN. §22-2307 (1968); TEX. PENAL CODE
ANN. 8§31.02 (Vernon 1973); and FLA. STAT. ch. 71-136, §1021 (1971). For asample of states that
crimindized gambling during thistime, see N.Y. PENAL LAW §222.05 (1965); GA. CODE ANN. §26-
2702 (Harrison 1933); CONN. GEN. STAT. §73-455 (1973); CAL. PENAL. CODE §330 (West 1872);
N.J. STAT. ANN. § 2C: 37-1 (West 1978); D.C. CODE ANN. § 22-1501 (1901); DEL. CODE ANN.
tit.11, § 1401 (1953); TEX. PENAL CODE ANN. 847.02 (Vernon 1973); and FLA. STAT. ch. 71-136,
81059 (1971). For asample of states that outlawed loan sharking during this time, see 1971 CONN.
GEN. STAT. 239, 81 (1971) and N.J. STAT. ANN. 8§2C: 21-19 (West 1978).

¥ United Satesv. Lopez, 115 S.Ct. 1624, 1641 (1995).
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and state crimind jurisdiction."*® The only example the mgjority gave of such a change was to quote the
governments brief that "section 922(q) displaces Sate policy ch0|ces in that its prohibitions apply even
in states that have chosen not to outlaw the conduct in question.™* However, afailure a the state level

to separately criminalize gun possessons near schools annot rationaly be equated with approva of

such conduct, or even with a desire by those states to prevent federa prosecutions. Before legping to
the conclusion of gate approva of student's bringing guns to schoal, the Court would have to examine
whether the conduct was prohibited by a more genera crimina proscription, a school rule, or acivil or
regulatory bar. Had a date enacted a provison affirmatively exempting such gun possession from

crimina proscription or other sanctions (or been willing to state for the Court on the record that it
desired that students bring guns to class), we would have a clear independent-norm problem warranting
Court attention.*

The same unnecessary Court protection of the States from duplicative federd crimindization
occurred in the two most recent federdism cases.  As Justice Souter noted in his dissent in United
Sates v. Morrison, 36 states and the Commonwedth of Puerto Rico filed amicus briefsin support of
the rgpe victim utilizing the civil section of the Violence Againgt Women Act, and the mgority postlon
means that "the states will be Forced to enjoy the new federdism whether they want it or not."
Smilaly, in Jones v. United States,” where the Court rejected the Department of Justice's
congruction of the federd arson datute as applying to private resdences, virtudly every date
criminalizes exactly that conduct.™

The Court accomplishes little when it intervenes to protect the states from duplicative federd
legidation they desre. As| demondrate in Part 1B, the existence of concurrent jurisdiction does not
prevent or even impinge upon loca experimentation as to the means to accomplish shared crime
prevention goals. Additiondly, in cases of federd-gtate consensus, Congress can easily circumvent this
unnecessary federd protection by utilizing conditiond federal spending. A seven-member mgority in
South Dakota v. Dole dlowed Congress to condition the receipt of federal highway funds to states
raising their drinking age to 21 years old.*® Congress is empowered to condition such federa funds so

" United Satesv. Lopez, 115 S.Ct. at 1631.
* United States v. Lopez, 115 S.Ct. at 1631, n. 3 (citing brief for United States 29, n. 18).
% SeePartllA infra.

® United States v. Morrison, 529 U.S. 598, 651 (2000) (Souter, J., dissenting). One state did
oppose the federa statute, but that state also aready outlawed the conduct in question.

“ 529 U.S. 848, 850-51 (2000).
®  See eg., IND. CODE. § 35-43-1-1, 35-50-2-5 (1993).

483 U.S. 203, 206 (1987) (affirming that the conditioning of federal highway funds on state law
drinking age minimums is a permissible exercise of congressond spending power).
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long as they are "directly related” to the purpose of the congressona program, do not induce the Sate
to engage in unconstitutional acts, and are not coercive.’ Asmy colleague Lynn Baker has o astutely
pointed out, "the Court offered Congress a seemingly easy end run around any redtrictions the
Condtitution might impose on its ability to regulate the states™® Untold millions of federal dollars go to
state law enforcement each year.*® Even under Justice O'Connor's narrower spending power test,™
requiring that the condition effectuate the purposes of Congress grant, there is little doubt, in most
cases, asto the congtitutionality of such largesse™

Where the states and the federd government share the same view on the norm underlying the
crimina prohibition subject to concurrent jurisdiction, though they may disagree as to the detalls, the
punishment, or the means best suited to implement the norm, the states should be relatively easy to
bribe. On the other hand, where a state has a strongly felt independent norm, it may choose to forgo
federal money rather than capitulate™ Moreover, where the independent norm is a non-economic one,

“" Dole, 483 U.S. at 209-11.

*®  Lynn Baker, Conditional Federal Spending after Lopez, 95 COLUM. L. REv. 1911, 1914
(1995).

* " For example, according to the most recent Department of Justice report on the Office of Justice
Programs, the Department of Justice gppropriated $3,569 million dollars in fiscal year 2000 to assist
triba and state law enforcement efforts, $104 million for drug courts and substance abuse programs at
the sate level, and $786 million for state crime prevention programs. U.S. Department of Justice Fiscal
2000 Performance Report - Fiscal Year 2002 Performance Plan, pp. 7, 37, and 50.

% Dole, 483 U.S. at 216 (O'Connor, J., dissenting).

51

Thisis no doubt true today, but the Court has shown little regard lately for federaism precedent.
Consarvatives are presently pushing these cases, and the Supreme Court of Washington recently struck
down a Spending Clause datute. See, e.g., llya Somin, Closing the Pandoras Box of Federdism: The
Case for Judicial Restriction of Federal Subsidies to State Governments, 90 Geo. Law J. 461 (2002);
Guillen v. Pierce County, 31 P.3d 628, 650-51 (Wash. 2001) (holding that 28 U.S.C. section 409,
which makes traffic and accident materids nondiscoverable in state and locd court, violates the

Spending Clause).

% See Elizabeth Garrett, Enhancing the Political Safeguards of Federalism? The Unfunded
Mandates Reform Act of 1995, 45 U. KAN. L. Rev. 1113, 1140 n. 98 (1997) (noting case of
Virginias and new Hampshirée's partid refusd of conditional federd education funding under the Gods
2000 program). But see the fate of Louisanas 18 year old drinking age. 1n 1984, Congress passed
the Nationd Minimum Drinking Age Act (NMDAA) in the hopes of establishing a uniform drinking age
and diminating the ability of young persons to drive across date lines in search of more lenient
jurigdictions. See 23 USCS §158 (providing that ten percent of apportioned highway funds will be
withheld from dates in which "the purchase or public possesson in such a date of any acohaolic
beverage by a person who ides than twenty-one years of age is lawful."). Congress incentive was to
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the dae g;ay have an easer time establishing that the federaly funded program is unrelated to the
condition.

An dternative method for circumventing any Court-imposed limits on decentrdization
federdlism, that will be effective in the vast mgority of cases, is for Congress to smply rewrite the
dricken gsatute by adding the jurisdictional hook of interstate movement. This is precisely what
Congress did in the wake of the Lopez Court's decision to strike down the Gun Free School Zone Act,
by amending 18 U.S.C. § 922(q) to require that the individual possessed "a firearm that has moved in
or that otherwise effects interstate or foreign commerce™  Congress was smart enough to add this
jurisdictiond hook in advance to the crimina section of the Violence Againg Women Act.® The
mgority in Morrison, while griking down the civil provison without the jurisdictiona hook, noted
goprovingly tha the Courts of Appeds had uniformly upheld this crimind providon as fitting squardy
within the "channdls' category.™® Though Congress cannot circumvent al Commerce Clause review via
a jurigdictiond hook, it will be much eeser to do so with economicaly motivated crimind legidation,
where travel across state boundaries is more likely, and much harder to do so with mords legidation,
where travd isless likdy. Thisis precisgly why, as| will argue below, Court protection is sensible only
in the latter instance.

condition federa highway funds on each state's compliance with the NMDAA. At the time, Louisana
was a minority podtion state with a minimum drinking age of 18. In response to the NMDAA,
Louisana first passed meaningless legidation that established the drinking age & twenty-one, but
provided no pendties for vendors who sold alcohol to minors. Act No. 33, 1987 LA. ACTS. 2746.
After condderable federa pressure and facing the prospect of deteriorating highways, Louisiana
acquiesced and closed the loophole in 1995, by crimindizing the sde of dcohol to minors. Act No.
639, 1995 LA. ACTS 1674. The legidation was upheld under the Louisana Conditution's Equd
Protection Clause by the Louisiana Supreme Court. See Manuel v. Louisiana, 677 So. 2d 116 (La
1996).

»®  Seg, eg., United Sates v. McCormack, 31 F. Supp. 2d 176, 188 (D. Mass. 1998)
(application of 18 U.S.C. section 666, federa program bribery, to loca corruption unconnected to the
federdly funded program, violated Dol€'s requirement of a connection between the federd interest and
the federa regulation); United States v. Sabri, No. 01-246, 70 BNA Crim. Law Rptr. 1486 (.
Minn. 2002) (same).

* H.R. 3610, codified in 922(0)(2)(8) (West 2001). Though the statute now permits the
prosecutor to prove either interstate movement or an effect on commerce, | argue in Section 1l B, infra,
that it is only proof of interstate movement will save the statute from the additiond requirements, that the
regulated activity subgstantidly affect commerce, be a commercid activity, and that such effect not be
overly attenuated.

® 18 U.S.C. § 2261(a)(1) makes it a crime to travel across a state line to injure or harass an

intimate partner or do so in the course of or as aresult of such travel.

% Morrison, 529 U.S. 598, 612, n.5.
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This Court-imposed decentrdization federalism not only fails to protect the Sates qua states,
but it dso fals to protect individud liberties. By definition, in cases of concurrent federal and dtate
crimind jurisdiction, the state can prosecute the person who violated the norm if the federd datute is
stricken on Commerce Clause grounds.® Though a state can choose not to prosecute an individua at
the date levd, if it was in favor of amilar federd legidation then Sate prosecution seems likely. Thus
using judicid review to supplement the political process in protecting states qua states and in protecting
states as guarantors of individud libertiesis generdly awagte of time.

B. The Civil-Criminal Federalism Digtinction: Institutions and Doctrines

In addition to their fallure to distinguish decentraization from independent norm federdism,
scholars and the Court have failed to recognize features peculiar to crimind law that impact federdism
principles. There are two aspects particular to the crimind law fidd that further militate againgt Court
intervention in instances of current jurisdiction. Firg, federa crimind statutes do not preempt state law
in the fidd, and second, federa crimind statutes cannot be enforced by private causes of action. These
two factors, combined with indtitutional consderations, protect the decentrdization god of federdism
without assistance from the Court.

| will begin with preemption. Where conditutiondly-enacted federa and state criminal laws do
not directly and clearly conflict, and hence there is no supremacy clause issue, ordinary preemption
doctrine as it is commonly understood in civil law will not operate to displace the Sate laws. Thisis
quite unlike what we have recently come to expect in civil cases, where the Court regularly uses
preemption to displace entire bodies of state regulations and state created private causes of action. For
example, in Buckman Co. v. Plaintiff Legal Committee,” the Court dismissed state law fraud claims
againg a manufacturer's regulatory consultant as impliedly preempted by the federa Food, Drug, and
Cosametic Act. Additiona recent instances where the Court struck state regulation of business via the
preemption doctrine abound, in cases where states attempt to gpermit auits for business torts, ensure safe
business practices, and require safe products and services™ The Court's new found commitment to

> For example, Mr. Lopez had aready been arrested and charged under Texas law with firearm

possession on school premises before the United States Attorney's Office decided to prosecute. See
Lopez, 514 U.S. a 551 (describing origina charge under Texas Pend Code Ann. 8§ 46.03(a)(1) (Supp.
1994)).

% 531 U.S. 341, 344 (2001).

®  See, eg., Ingersoll-Rand, Co. v. McClendon, 498 U.S. 133, 138-39 (1990) (finding that the
Employee Retirement Income Security Act of 1974 preempted state common law claims for unlawful
discharge related to pension plans); American Airlines, Inc. v. Wolens, 513 U.S. 219 (1995) (holding
that the preemption prescription of the Airline Deregulation Act barred state regulation of air carriers);
Morales v. Trans World Airlines, 504 U.S. 374, 391 (1992) (ruling that the ADA preempted suits
againg air carriers under state genera consumer protection laws);
United States v. Locke 529 U.S. 89, 94 (2000) (finding that Washington state’s regulation of oil
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federalism apparently does not extend to protecting consumers from big business, even where the sate
government desires this protection.® Thus, in the civil arena, without Court imposed Commerce Clause
redrictions on federa legidation, such legidation might preempt entire fidlds from gate regulation.

On the other hand, where federa crimind laws regulate conduct aready regulated by the Sates,
federd legidation does not digplace the state crimind justice systemn, but supplements it with concurrent
jurisdiction.  Though there was a single Supreme Court case in 1956 holding tat a non-regulatory
federa crimind statute preempted state criminal legidation,®* the Court has not stricken a state crimina
statute on preemption grounds for nearly half a century.®” Conventional wisdom tells us that “in the

vessdl navigation and safety was preempted by a comprehensive federd regulatory scheme); Geler v.
Honda Motor Co., 529 U.S. 861, 865 (2000) (holding thet the petitioners suit under dtate tort law
conflicted with Federa Motor Vehicle Safety Standard 208 and was preempted because the state
clams would be an obstacle to the regulatory scheme); Crosby v. National Foreign Trade Council,
530 U.S. 363, 372 (2000) (striking down a Massachusetts state law prohibiting state contracts with the
Burmese government because it was an obstacle to Congress objectives under the federd Foreign
Operations, Export Financing, and Related Programs Appropriations Act); Lorillard Tobacco Co. v.
Rellly, 533 U.S. 525, 553 (2001) (ruling that Massachusetts advertising regulations targeting cigarettes
were preempted by the Federa Cigarette Labeling and Advertisng Act (FCLAA)); AT&T Corp. v.
lowa Utilities Board, 525 U.S. 366 (1999) (holding that the 1996 Telecommunications Act divested
the states of their regulatory authority over local telephone markets in favor of centrd rule-making by the
FCC).

® " For a gentle critique of the Court's preemption doctrine on federalism grounds, see Ernest A.
Young, Two Cheers for Process Federalism, 46 VILLANOVA L. REV. 1349, 1377-84 (2001). For a
scathing review, see Frank B. Cross and Emerson H. Tiller, The Three Faces of Federalism: An
Empirical Assessment of Supreme Court Federalism Jurisprudence, 73 S. CAL. L. Rev. 741, 753
- 754 (2000) (finding "sdlective invocation” of federalism in the preemption decisions).

® Pennsylvania v. Nelson, 350 U.S. 497, 504 (1956) (holding that the federal Smith Act,
prohibiting knowing advocacy of the overthrow of the U.S. government by force or violence,
preempted the Pennsylvania sedition act, which prohibited the same conduct, noting that the federa
government had specificaly urged locd authorities not to intervene). In two earlier cases Fox v. Ohio,
5 How. 410 (1847) and Gilbert v. Minnesota, 254 U.S. 325 (1920) the Court found that state
datutes did not impinge on the federa offense of counterfeiting, or on the rasng of armies for the
national defense, respectively.

% In Jones v. United States, 529 U.S. 848 (2000), Justice Stevens argued that the "presumption
againg federa pre-emption of dtate law" dictated interpreting the federal statute to apply only to arsons
of businesses, as otherwise the federd crimina statute, which authorizes a sentence of 35 years, would
displace the state "policy choice’ to punish home arson with a 10 year maximum. Id. at 859 (Steven, J,,
with Thomas, J., concurring). Theimplication hereis that a clear atement by Congress that 18 U.S.C.
section 844 appliesto arsons of private residences would mean that the federal arson statute would pre-
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crimind context there is a clear understanding that Congress ordinarily intends to supplement State law,
rather than to regulate comprehensively and occupy the field,"® and lower courts have routinely rejected
dams regarding the preemptive effects of federa crimind statutes® A refusal to apply preemption
doctrine to crimina law alows the vast mgority of crimina cases to continue to be brought in the state
systems, without the necessity of Court intervention via the Commerce Clause and regardless of the
passage of federd legidation.

An even more dgnificant limit on federd encroachment of date crimind law enforcement
authority is the exceedingly few private causes of action to enforce the crimina law.® When Congress
passes a civil datute, such as the provison sruck down in Morrison, neither the federad nor dtate
governments have any control over the number actions brought pursuant to the eatute, or over the
quaity of such actions. On the other hand, only an Assstat U.S. Attorney or atrid atorney with the
Department of Justice can bring an action to enforce a crimind provision of the federd code. This fact
severdy limits the impact of federd crimina datutes on dtate criminad judtice regimes.  The federd
government cannot increaese its percentage of the totd criminad law casdoad without a politicaly
intolerable increase in the federd income tax. Only five to ten percent of crimind felony cases brought
each year are filed in federa court, and this figure has remained constant since 1930.*° Though thereis
great controversy regarding the propriety of the "federdizaion” of crimind law, commentaiors
aurprisingly agree that resource alocation means the federa government will continue to be a minor
player in crimind law enforcement; the practical debate is whether the broad discretion this

empt the Indiana state datute. This is passing strange, given that every federd crimind datute displaces
gtate policy choices unless the federal and State satutes are identica in punishment and procedure, yet
the Court has not held that any of these federd crimind Statutes pre-empt state criminal statutes.

63 BEALE, FEDERAL CRIMINAL LAW AND |TS ENFORCEMENT at 681.

¥ S eg., Pic-A-Sate PA, Inc. v. Commonwealth, 42 F.3d 175, 176 (3rd Cir. 1994)
(holding that tate gtatute criminaizing the sale within one state of another sae's lottery ticket was not
precluded by 18 U.S.C. § 1301, which crimindizes conducting a business that sdlls another state's
lottery); United States v. Ruthstein, 414 F.2d 1079, 1083 (7th Cir. 1969) (finding that Congress has
not preempted the sates "from proscribing the transmission of gambling information™).

% Theseinclude civil RICO claims, codified at 18 U.S.C. § 1962; and qui tam actions to enforce
fraud against the government, codified at 31 U.S.C. § 3730(b)(1).

% NORM ABRAMSAND SARA SUN BEALE, FEDERAL CRIMINAL LAW AND |TS ENFORCEMENT

13 (3d ed. 2000) (in 1998 there were dmost one million felony filings in the 50 states versus about
35,000 in federa didrict court); see also Thomas G. Stacy and Kimberley A. Dayton, The
Underfederalization of Crime 6 CORNELL J. L. & SOC. POL. 247, 249-250 (1997) ("Theimage of a
runaway nationa government increesingly taking away the enforcement of the crimind law from the
States is essentidly fase, the available evidence indicates that the nationd government's share in the
enforcement of crimind law has been actudly diminishing for more than the last haf century.”).
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federdigation gives to prosecutors is better limited by the Court, Congress, or the Department of
Judtice.

This severe resource limitation,® coupled with in the fact that individuals bringing a private cause
of action are monetarily rewarded, wheress the federal government is monetarily penalized™ by bringing
federd crimind actions and paying for incarceration, means that the threet of federal encroachment on
gate crimind judtice sygemsis samdl. Not only will the totd percentage of federd crimina law actions
per sate crimind law filings remain smdl, but most of these federa prosecutions will continue to be filed
in the same few areas - immigration violaions, intersate and internationa drug offenses, and complex
white collar offenses.” Absent the unlikely possibility of decrimindization of drugs, the small percentage

67

Those arguing in favor of limits by the Department include Rory K. Little, Myths and Principles
of Federalization, 46 HASTINGS L.J. 1029, 1081-82 (1995); Dan Kahan, Is Chevron Relevant to
Federal Criminal Law?, 110 HARV. L. Rev. 469, 486-87 (1996) (suggesting that the Court defer to
the Department of Judtice interpretation of federd crimind statute); Michael A. Simons, Prosecutorial
Discretion and Prosecution Guidelines. A Case Sudy in Controlling Federalization, 75 N.Y.U.
L. Rev. 893, 899 (2000) (suggesting that Department of Justice guidelines on federd prosecutions
adequatdly controls prosecutorid discretion.

Thaose advocating Court or Congressiond limitations on prosecutoria discretion include Franklin
E. Zimring and Gordon Hawkins, Towards a Principle Basis for Federal Criminal Legidation, 543
ANNALS 15, 16-17 (1996); and Kathleen F. Brickey, Criminal Mischief: The Federalization of
American Criminal Law, 46 HASTINGSL.J. 1135, 1136 (1995).

68

As of 1999 there were fewer than 12,000 FBI specia agents, 4,500 DEA agents, 9,000 U.S.
Custom'’s Service agents, 2,000 ATF agents, and 500 Assigtant U.S. Attorneysin the 94 U.S. Attorney
Offices located throughout the country, compared to the close to 700,000 police officers and 30,000
state and local prosecutors nationwide. ABRAMSAND BEALE, FEDERAL CRIMINAL LAW AND TS
ENFORCEMENT (3d West 2000) at 6-13.

69

A dgnificant exception to this is crimind forfeiture brought in the money laundering, drug, and
RICO areas. 18 U.S.C. § 1963 (21 U.S.C. § 853); 18 U.S.C. § 982. For criticisms of these
provisons, see Susan R. Klen, Civil In Rem Forfeiture and Double Jeopardy, 82 lowa Law Rev.
183 (1996). Some of the worst excesses have been curbed by the passage of the Civil Asset Forfeiture
Reform Act of 2000, P.L. 106-185, 114 Stat. 202 (2000).

70

These categories account for dmost 80% of the crimina casdoad. See U.S. Sentencing
Commission, Sourcebook of Federd Sentencing Statidics, avalable a
http:/Amww.ussc.gov/linktojp.ntm (in 1998, dightly over forty percent of federal offenders were
convicted of drug-related offenses, dmost 20% were for white-collar offenses, and dmost 16% were
immigration offenses).

The federd government's latet war on "fill-in-the-blank™ will certainly change, as the
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|eft over for discretionary use will move around to make symbolic strikes with no real effect.”

Congder Lopez once again. There was no good reason for the U.S. Attorney's Office to
initiate the case, as the defendant had already been indicted at the state leve, and this was not a statute
to which any U.S. Attorney's Office would ordinarily devote any resources. Although the U.S.
Attorney initidly refused to take the case, there was a push from the Department of Justice to prosecute
at least some cases under the statute, and therefore a press conference was held with the U.S. Attorney
and Senator Gramm announcing the "get tough" policy on guns in schoadls. In the view of Richard
Durbin, the Assistant U.S. Attorney in the case, this move was solely palitica; society would have been
better off with a felony conviction in state court than a misdemeanor conviction in federal court.”” Mr.
Durbin further informed me that his office hasn't prosecuted another school zone case since Lopez, and
doesnt intend to. His reticence is not related to the risk of a new Commerce Clause chalenge under
the revised statute, but is because these cases are sSmply not worth the time and money spert on them.”

For these reasons, there have been only a handful of reported cases under this statute pre and post-
Lopez nationwide.”

Department declared a war on organized crime in the early 1950s, a war on white collar crime in the
mid-1970s, a war on officid corruption in the late-1970s, a war on drugs which began in earnest in the
1980s, a war againg violent crime in the 1990s, and, or course, our current war on internationa
terrorism.  See generally Nancy E. Marian, A History of Federd Crime Control Initigtives, 1960 -
1993 (1994).

" See, eg., Am. Bar Assn, Crimind Justice Section, Task Force on the Federdization of
Crimina Law, The Federdization of Crimind Law 51, 53 (1998) (noting that the "new wave of federd
datutes often stand only as symbolic book prohibitions with few actua prosecutions’); Sara Sun Bedle,
Too Many and Yet Too Few: New Principles to Define the Proper Limits for Federd Crimind
Jurisdiction, 46 Hastings L.J. 979 at 981 (1995) ("When Congress ha chosen to legidate by adding new
federa crimes, it has neither preempted state law as aforma matter nor provided sufficient resources to
supplant state enforcement as a practical matter.”).

” The federd crime was a misdemeanor for a first offense, whereas the corresponding

date crime was afeony.

" Telephone interview with Richard Durbin, Assstant U.S. Attorney for the Western Didtrict of

Texas, on August 5, 2001, notes on file with author.

™ 1 could find only 8 reported cases: United States v. Lopez, 514 U.S. 549 (1995); United
Sates v. Walker, 59 F.3d 1196 (11th Cir. 1995); United Sates v. Edwards, 55 F.3d 428 (9th Cir.
1995); United Sates v. Knowles, 29 F.3d 947 (5th Cir. 1994); United Sates v. Daniels, 874
F.Supp 1255 (N.D. Ala. 1994); United States v. Morrow, 834 F.Supp 364 (N.D. Ala. 1993);
United Satesv. Ornelas, 841 F.Supp 1087 (D. Colo. 1994); United States v. Holland, 841 F.Supp
143 (E.D. Pa. 1993).
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As a reault of these peculiar attributes of crimina law -- that federd crimina Statutes do not
preempt state ones, that there are few private federa crimina causes of action, and that the federd law
enforcement gpparatus is small rdative to the states -- the so-cdled "federdization” of crimind law has
not stopped the local experimentation that is the hallmark of decentralization federdism. Because 90-
95% of felony offenders are prosecuted in dteate rather than federd crimind justice ystems, locdl
experimentation as the method of achieving shared federa and date law enforcement goas has
flourished. The fact that occasiondly in awhile afdon is diverted from the Sate to the federa sysem
hes little if any impact on these Sate experiments -there are plenty of data points left for determining
whether the particular state method is effective.” Current examples of state experiments run the gamut
from boot camps,”® drug courts,” shaming devices,® community policing,” and civil commitment for
sexualy violent predators®

The assertion by Justice Kennedy in his concurrencein Lopez that "the statute now before us
forecloses the States from experimenting and exercising their own judgment in the ared® not only lacks
empirica foundation but is fase. He cdams the Gun Free School Zone Act will diminate better
dternatives such as "inducements to inform on violators where the information leads to arrest or

™ Thisis obvioudy true for most federa statutes which replicate state crimes - the chance of being
pulled into federd rather than date court is like a bolt of lightening griking. Even when the federd
prosecutions are substantia, as in the controlled substance ares, there are il plenty of defendants |eft
over for Sate experiments.

® Shay Bilchik, Program Report: Juvenile Justice Reform Initiatives In the States, 1994-95,
Office of Juvenile Justice and Delinquency Prevention, U.S. Department of Justice (1997), available at
www.0jjdp.ncjrs.org/pubsreform (detailing rise between 1983 and 1995 of adult boot camps in over
thirty states and juvenile boot campsin ten gates).

" 1n 1997, the U.S. Genera Accounting Office found that there were 162 drug courts operating in

thirty-eight dates, the Didtrict of Columbia and Puerto Rico. Drug Courts: Overview of Growth,
Characteristics, and Results, Report to the Senate Committee on the Judiciary and the House
Committee on the Judiciary, U.S. Genera Accounting Office GAO/GGD-97-106 (1997).

®  See Stephen P. Garvey, Can Shaming Punishments Educate?, 65 U. CHI. L. Rev 733, 734-
35 (1998) (discussing cases).

” See, eg., Symposium, Declining Crime Rates: Insiders Views of the New York City Story,
88 J. CRIM, L. & CRIMINOLOGY 1217, 1218-19 (1998).

% Nancy J. King and Susan R. Klein, Essential Elements 54 VAND. L. Rev. 1467, 1491
(2001) (providing ligt of dtates enacting civil commitment of sexud offender statutes in the wake of
Kansas v. Hendricks 521 U.S. 346, 357 (1997), where the Court upheld the civil commitment of
sexua predators against Ex Post Facto and double jeopardy challenges).

8 United Satesv. Lopez, 514 U.S. a 583 (Kennedy, J., concurring).
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confiscation of the guns,. . .programs to encourage the voluntary surrender of guns with some provison
for amnesty,. . .pendties imposed on parent or guardians for failure to supervise the child,. . .laws
providing for suspenson or exg)ulsion for gun-toting students,. . .or programs for expulsion with
assignment to specid fadiliies'® In fact, dl of those programs are in force in various states -- as his
own footnotes revealed.® Because the vast majority of violators will be prosecuted in state courts,
socid scientists can continue to do the empirica studies necessary to determine which of these many
means of achieving gun free schools is mogt effective. Policy makers on the federd level and in other
sates will naturdly gravitate toward those methods.

A find inditutiona reason that decentrdization federdism does not need Court protection to
protect experimentation is that federa authority aready tends to devolve downward from Main Jugtice
in Washington, D.C., to the 94 locd U.S. Attorney's Office throughout the country, to State and loca
task forces. The gtructure of the federd law enforcement apparatus encourages such devolution.
Though there is a perception by the public that the U.S. Attorneys and their Assigtants work for the
Attorney Generd, thisis not actualy the case. U.S. Attorneys, like the Attorney Genera, are appointed
by the Presdent, and, depending on their persond reaionship with the Presdent, may wield more
authority that the Attorney General hersalf.** Moreover, these U.S. Attorneys are by custom selected
by senators from their home state. Thus, they are paliticaly beholden to the state senator, rather than to
the President, and their ties are to that state as well as the beltway.® Though technicaly there are
certain cases that U.S. Attorney Offices may not initiate absent main Justice gpprovd, that rule is
honored "most often in the breach.”®

8 d. at 582.

8 1d. a 582 (listing state statutes).

¥ That was certainly the case for Attorney General Reno, President Clinton's third choice for the

post. It was well known in the Department (I was a member at the time) that she did not have the
President's ear.

% JAMES EISENSTEIN, COUNSEL FOR THE UNITED STATES: U.S. ATTORNEYSIN THE POLITICAL

AND LEGAL SYSTEMS 116 (1978) (noting that a U.S. Attorney's ties to the senators and local political
figures who submitted his name for appointment give him a sense of independence from Washington).
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The quote comes from former Jugtice Department officid Charles F.C. Ruff in Federal
Prosecution of Local Corruption: A Case Sudy in the Making of Law Enforcement Policy, 55
GEO. L.J. 1171 at 1207-08 (1997). See also Richard S. Frase, The Decision to File Federal
Criminal Charges: A Quantitative Study of Prosecutorial Discretion, 57 UNIV. CHI. L. REV. 246,
250, n. 16 (1980) (discussing the range of responses by U.S. Attorney's Offices to requirements by
main Justice of consultation before proceeding). My own experience working some money laundering
and narcotics cases on detail in 1993 to the U.S. Attorney's Office in San Diego was there was a
generd disdain for taking "orders' from officids a main Justice who had less experience than the line
attorneys and less familiarity with loca customs and requirements.
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Many commentators, politicians and scholars have noted the decentrdization of federa law
enforcement authority.”” Examples, such as the federd government's law enforcement response to
illegd gun use and ownership, abound. The Eagtern Didrict of Virginids U.S. Attorney's Office and the
Norfolk, Virginids Didrict Attorney's Office responded with Operation Exile, which has been touted
equally by the Democratic and Republication administrations® This project, which funnels only certain
gun arrests made by state and loca authorities into federd court, and is combined with a community
outreech and education initiative and a media campagn, is effective because cooperation and
intelligence are provided by local authorities® While this response may work well in Virginia, the U.S.
Attorney in Boston prefers "Operation Cease Fire" which uses probation and gang unit officers to
target youth gangs, order maintenance tactics to suppress flarr-ups, intensive ingpections of federad
firearm licensees, and provides at-risk youths with socid services, job training, and conflict resolution
treining.® The U.S. Attorney in the Southern District of New York, on the other hand, prefers "Federal
Day," where one day per month violators of concurrent federd/state criminal proscriptions are shunted
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See, e.g., Dan M. Kahan, Is Chevran Relevant to Federal Criminal Law?, 110 HARV. L.
REV. 469 at 497 (1996) (lamenting decentrdization and "the incentives that individud U.S. Attorney's
had to bend the law to serve purely locd interests'); JAMES EISENSTEIN, COUNSEL FOR THE UNITED
STATES: U.S. ATTORNEYSIN THE POLITICAL AND LEGAL SYSTEM, 204 at 209, 210 (1978) (noting
that the fact of decentraization alows branch offices to bring cases againg high leve politica figures that
potentia political pressure would prevent main Jugtice from bringing).

% Former Democratic Attorney General Janet Reno praised the program during her congressiondl

tesimony. Hearing Before the Committee on the Judiciary United States Senate Concerning Justice
Department Oversight (May 5, 1999), avalable a
<http:/Aww.usdoj.gov/archive/ag/testimony/1999/agjudic050599.htm>; R.H. Médton, Bush Favors
Va.-Syle Gun Control; Candidate Has National Hopes for Program Penaliziing Felons,
WASHINGTON POST, June 23, 1999, a A8 (former Governor George W. Bush cdling for the
implementation of Project Exile nationwide).

% See generally, Daniel C. Richman, "Project Exile” and the Allocation of Federal Law
Enforcement Authority, 43 ARIZ. L. Rev. 369 (2001) (detalling Project Exile as one example of "a
new sage in the devolution of federal enforcement powe™); Danie C. Richman, The Changing
Boundaries Between Federal and Local Law Enforcement, in BOUNDARY CHANGESIN CRIMINAL
JUSTICE ORGANIZATIONS, 2 CRIM. JUSTICE 2000, 94 (Nationa Ingtitute of Justice, NCJ 182408, July
2000) (noting that main Justice understands that the necessary cooperation of state and locd officials
with its anti-violence initiatives could be achieved only through arrangements that U.S. Attorneys
negotiate digtrict by didrict).

% The "Boston Strategy” is outlined in the Justice Department's "Promising Strategies to Reduce
Gun Violence" Office of Juvenile Justice and Delinquency Prevention, Office of Justice Programs, U.S.
Department of Justice (1999) (also profiling joint federal/state programs to reduce gun violence in seven
other cities).
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to federa rather than state court.™ The U.S. Attorney in Maryland and her state counterparts
developed "Project DISARM,"? and so forth.** Thus, where norms are shared, not only does the
federa government seem content and perhaps even eager to refrain from interfering with the 50 labs
conducting crime control experimentation on the state level, but to that number we can add another 94
loci of experimentation reflected in the different approaches adopted in the various U.S. Attorney's
Offices.

On a more abdgtract leve, my argument for deferentid review of federd crimind datutes that
duplicate state norms is a variant of process-based federdism. The adminigtrative State contains certain
safeguards that protect decentralization federalism,® but do not protect independent-norm federaism.

' Steven Labaton, New Tactic in the War on Drugs Tilts Scales of Justice Off Balance, NEW

YORK TIMES, December 29, 1989, A18.

% Ppromising Qrategies to Reduce Gun Violence at 142 (describing the strategy by U.S.

Attorney Lynne A. Battaglia that declined to charge every drug offender digible for federd prosecution,
but instead was based on a collaborative federd/date case referral and screening process).
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Professor Richman's indght is that Congress has in fact specificaly organized the federd
enforcement bureaucracy in a manner that promotes decentrdization out of concern for presdentid
power. See Danid C. Richman, Federal Criminal Law, Congressional Delegation, and
Enforcement Discretion, 46 U.C.L.A. L. REV. 757 (1999) (arguing that Congress curbs the
federdization of crimind law not through legidative specificity in its subgtantive lavmaking, but rather
through sructurd and procedurd mechanisms of control such as control over gppointments,
requirement of hearings, controls over agency budgets and agency dtructure, and limitations on
investigations).

¥ Though there may be little negative effect on states qua states from this federdization, there are
two sgnificant negative effects on individud liberties; the potentid for an individua to suffer successive
federa and state prosecutions for the same criminal conduct, Bartkus v. Illinois, 358 U.S. 121, 138
(1959), and the availability of differing procedures and pendtiesin state and federa prosecutions for the
same crimes, United States v. Armstrong, 517 U.S. 456, 479 (1996) (Stevens, J., dissenting) (noting
that a guilty verdict for defendant in federal court provided a mandatory life term, whereas in sate court
his sentence could have been as short as six years). Much scholarship bemoans the federaization of
crimind law precisdy for these reasons, my ovn work included. See, e.g., Susan R. Klein, Double
Jeopardy's Demise, 88 CAL. L. REv. 1001, 1002 (2000); Steve D. Clymer, Unequal Justice: The
Federalization of Criminal Law, 70 S. CAL. L. REV. 643, 646 (1997)

Some of the successve state and federal prosecutions are prevented by the Department of
Justice's Petite Policy, supra n. 6. The number of such successive prosecution are only, by the most
generous count, in the low 100s. Sandra Guerra, The Myth of Dud Sovereignty: Multijurisdictiona
Drug Enforcement and Double Jeopardy, 73 N.C. L. Rev. 1159, 1208, n. 245 (1995) (finding over
100 cases gnce 1975). Likewise, the Department has attempted to curb forum shopping by
encouraging federal prosecutors to decline bringing federd charges dtogether in favor of agate forumin
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The fact that the Department of Justice has few resources rdative to states, that it and other federd law
enforcement agencies are organized in the field dong dtate lines, and that the Court does not preempt
date legidation in the crimina law fidld dl lead to less need for Court diligence in cases of concurrent
jurisdiction. These are long-standing indtitutiond features that are highly unlikdly to change.

C. Independent-Norm Federalismin Criminal Law

The inditutions, legal doctrines, and political processes which protect the states from federa
encroachment where mord vaues are shared are ineffective in protecting what | have cdled
independent-norm federalism in the crimind law. When the staté's norm is independent of the federd
norm, the outlier gate will rardly obtain the dlies necessary to win protection from contrary federa
legidation in the political process®™ The lack of federa preemption and private causes of action will
likewise fail to protect citizens in outlier states from federal prosecution where the federd norm differs.
One older and one more recent example, concerning issues of sexuality, and one controlled substance
example where the state minority was substantia, will demongtrate this point.

The firs example demongtrating this lack of protection is the federa response to Mormon
polygamy in the late 19th century. In aseries of datutes culminating in 1887, Congress crimindized
polygamous marriages in Utah through prohibitions against bigamy and co-habitation.® The purpose of
these federd crimind gtatutes, as evidenced by the legidative history and Supreme Court interpretation,
was to eradicate the independent-norm practiced in Utah.”” Though Congress enacted these statutes

appropriate circumstances. See supra n. 6. While | do not mean to minimize these problems, it does
seem to me that banning al concurrent jurisdiction in the crimina law arealis an overbroad reaction, and
that federalism doctrine is not the right tool for the job. A more targeted response would be to
renunciate the dua sovereignty doctrine and to provide amore lenient sdlective prosecution claim.
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Baker, 95 Colum. L. Rev. 1911, supran. __ (outlining difficulties faced by outlier Sates in the
political process).
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Congress passed the Morrill Act crimindizing bigamy asafdony in 1862. The Morrill Act, Ch.
125, 81, 12 Stat. 501 (1862) (codified at Rev. Stat. 8 5352); Congress passed the Pollen Act in 1874
facilitating polygamy convictions by transferring cases from the Mormon controlled probate courts to the
non-Mormon federa system, the Pollen Act, Ch. 469, Pt. X, 13 Stat. 253 (1874); and finaly Congress
the Edmunds Act crimindizing bigamy, polygamy, or unlawful co-habitation in 1882, the Edmunds Act,
Ch. 47, Pt. X, 22 Stat. 30 (1882) (codified at 48 U.S.C. § 1461) (repeded 1983); the Edmunds
Tucker Act of 1887, the Edmunds Tucker Act, Ch. 397, 24 Stat. 635 (1887) (codified at 28 U.S.C.
88 633, 660) (repealed 1978).

" For afull discussion of the history of Mormon polygamy, see Mary K. Campbell, Mr. Peay's
Horses: A Federal Response to Mormon Polygamy, 1854-1887, 13 YALE J. L. & FEMINISM 29
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pursuant to the explicit text of the Property Clause of the Constitution and not the Commerce Clause,”
and therefore one could argue that the outcome might have been different had Utah been a Sate at the
time this war againg polygamy had begun, higoricd evidence undermines such an argument. These
federd crimind statutes passed by huge margins™ despite the fact that they not only criminalized
polygamy but impinged upon First, Fifth, Fourth and Sixth Amendment rights of the Mormons'® The
perceived immordity of the practice would have quite overshadowed any desire of other states to take
up Utah's cause in the interest of gtate's rights.

More recently, in 1996 Congress enacted the Defense of Marriage Act (DOMA) defining
marriage for federa purposes as exclusvely heterosexud and authorizing individua states to refuse to

(2001). See also 47 Cong. Record 13, 1156 (remarks of Senator Sherman of Ohio) (suggesting
crimina prohibition was "the only remedy for this evil."); id. at 1158 (remarks of Senator Garland)
(noting that " desperate cases need desperate remedies’); Reynolds v. United States, 98 U.S. 145, 166
(1878) (upholding the Morrill Act againgt a Free Exercise Clause chalenge in part because "polygamy
leads to the patriarchal principle, and . . . applied to large communities, fetters the people in a sationary
despotism, while that principle cannot long exist in connection with monogamy.”); Cannon v. United
Sates, 116 U.S. 55, 72 (1885) (upholding co-habitation conviction under the Edmunds Act despite
lack of evidence of living or deeping together as the gatute seeks not to punish sex with multiple women
but rather "to prevent a man from flaunting in the face of the world the ostentation and opportunities of a
bigamist household.. .").

% United States Condtitution, Art. 1V, sec. 3, clause 2.
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See, e.g., Cong. Globe, 36 Cong., 1st Sess. 1520 (1860) (representative discussing the Morrill
Bill sated "every member from every section of the Union is ready to assart the odious crimindity of
polygamy. It is encouraging, it is refreshing, to know that thereis at least one subject on which thereis
no sectiondism. . ."); EDWARD BROWN FIRMAGE AND RICHARD COLLIN MANGRUM, ZION IN THE
COURTS, A LEGAL HISTORY OF THE CHURCH OF JESUS CHRIST OF LATTER DAY SAINTS, 1830-1900,
166 (1988) noting that after passing the Senate, the Edmunds Act cleared the House 199 to 42, with 51
not voting).

%" For example, the Morrill Act revoked the statute incorporating the Mormon Church, prohibited
any religious organization from holding real estate worth in excess of $50,000 and required that dl future
holding above the statutory amount eschegt to the federd government, the Edmunds Act created afive
man commission to oversee dections in Utah, disdlowed current or past polygamists the vote, and
alowed prosecutors to drike a potentia juror for cause if he had been practicing polygamy or if he
refused to answer a question about his marital atus, or who smply believe it was right for a man to
have more than one wife. The forfeiture of existing property was uphdld in Late Corp. v. United
Sates, 136 U.S. 1 (1890); the denia of the vote based on a test oath that excluded any bdieving
Mormon was upheld in Davis v. Benson (USSC 1890). These cases held such despite that fact that at
the time, congressiond actions concerning citizens in the territory were restricted by the Bill of Rights.
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give full faith and credit to same-sex marriages performed in other states™® As one commentator has

noted, the debates over DOMA mirrored the mordity play of the debates over the anti-polygamy
statutes,'” including a debate over whether bi-sexuds could have legdl harems, and whether a state
could prohibit marriage to children, or even limit mariage to human beings’® One southern
congressman asked: "[i]f a person had an insatiable desire to marry more than one wife, . . . what
argument did gay activids have to deny him a legd polygamist marri%e’?'104 Like the anti- polygamy
crimind  statutes, DOMA passed both Houses by huge margins'® despite questions as to its
constitutionality under the Equal Protection and Full Faith and Credit Clauses® Thefew outlier states

that might have opposed such legidation, such as Hawaii and Vermont, didn't stand a chance.

A find example of the failure of the political process to protect independent minority norms is
the inability of a large minority of dates (currently talied at nine) to convince their colleagues in
Congress to either reschedule marijuana from a Schedule | to a Schedule I1 or 111 substance, or to alow
an exemption for medicind use by the serioudy ill. In 1986, the Drug Enforcement Adminidration, in
response to a push from the Nationa Organization for the Reform of Marijuana Laws, held two years of
forma hearings on the possble rescheduling of marijuana. Although the adminigrative law judge ruled
that marijuana did have a "currently accepted medical use™® and recommended moving it from

L public Law 104-199, § 2(a), 1996, 110 Stat. 2419, presently codified at 28 U.S.C. § 1738C.
% David L. Chambers, Polygamy and Same Sex Marriage, 26 HOFSTRA L. ReV. 53 (1997).

% Defense of Marriage Act:  Hearing on Sen. 1740 Before the Senate Committee on Judiciary,
1996 WL 387295 (July 11, 1996) (statement of Representative Steven Largent of Oklahoma) (DOMA
142 Cong. Rec. 87443 (daily edition July 11, 1996).

1 Andrew Sullivan, Three's a Crowd, NEW REPUBLIC, June 17, 1996, at 10 (quoting question
asked of him by Congressman Bob Engles of South Carolina during hearings).

1% 142 Cong. Rec. H. 7505-06 (daily edition July 12, 1996) (the Bill passed the House by avote
of 342 to 67); 142 Cong. Rec. S. 10129 (ed. Sept. 10, 1996) (the Bill passed the Senate by a vote of
8510 14).

1% See eg., Andrew Koppelman, Dumb and DOMA: Why the Defense of Marriage Act is
Unconstitutional, 83 I0WA L. Rev. 1 (1997) (arguing that the Defense of Marriage Act violate the
Equa Protection Clause because it was enacted with an invidious motive and impermissibly
discriminates); Julie L.B. Johnson, Comment, The Meaning of "General Laws': The Extent of
Congress Power Under the Full Faith and Credit Clause and the Constitutionality of the
Defense of Marriage Act , 145 U. PA. L. REV. 1611, 1613-15 (1997) (arguing that Congress has no
authority under the Full Faith and Credit Clause to enact DOMA).

97 Alliance for Cannabis Therapeutic v. DEA, 930 F.2d 936, 938 (D.C. Cir. 1991). The
Court upheld the DEA's rgjection of the judge's ruling in 15 F.3d 1131, 1137 (D.C. Cir. 1994).
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Schedule | to Schedule 11, the administrator of the DEA rejected his findings'® In June of 1991, the
FDA diminated its Individua Use Investigation New Drug Program, which gave a smdl number of
patients marijuana on a limited basis'® In 1998, Congress passed the "'Sence of the Congress'
Resolution, entitled "Not Legalizing Marijuana For Medicind Use™™® which declared that "Congress
continues to support the existing Federd lega process for determining the safety and efficacy of drugs
and opposes efforts to circumvent this process by legdizing marijuana™ Findly, in 2001, the DEA again
denied a petition to transfer marijuana from Schedule | control.™* Until either a mgjority of states see
the vadue in medicind marijuana or we modify our present hyderia over the use of controlled
substances, the outlier states will never succeed in protecting their norm.

The falure to digtinguish independent-norm federdism from decentrdization federaliam has led
some scholars who are in favor of Court protection of federdism to suggest a single stringent sandard
of judicid review for dl cases, crimina and civil and independent-norm and concurrent jurisdiction dike.

For example, Professor Y 00 suggests there is a "fa se dichotomy™ between the protection of individua
fights and the protection of states rights,"*"? and Professors Baker and Y oung suggest that federaism
should be categorized with "individua rights that receive vigorous protection” of judicid review.™
While | would not go so far as Professor Choper in arguing that the political process is the exclusve
safeguard for federdiam, it seems to me that rationd bads review is sufficient for decentrdization
federdism. The Court ought to leserve its current, more stringent, "rationd bads plus' inquiry for
independent-norm federalism, just as it reserves heightened scrutiny under the Equa Protection Clause
for discrete and insular minorities™

Professor Yoo's andogy between a sate's representation in Congress and an individua's
representation in the nationd government through her dected officid, and suggestion that both
categories receive gmilar judicid review, is misguided as a matter of common sense, higory, and
conditutiona text. Common sense tdls us that dates have smilar interests in preventing federa

1% A history of the states failure to get marijuana rescheduled can be found in 1999 ANN. SURV.
AM. L. 471, 479-483 (1999); LESTER GRINSPOON, M.D. AND JAMESD. BACKALOW, MARIJUANA
THE FORBIDDEN MEDICINE (1993).

109
10112 Stat. 2681-760-2681-761.

™ gatement of LauraM. Nagel, Deputy Assistant Administrator Office of Diversion Control Drug
Enforcement Administration before the House Committee on Government Reform, 2001 WL 2006520,
3/21/01 Cong. Testimony.

12y oo, 79 TEX. L. REV. at 1476.
5 Young and Baker, 51 DUKEL .J. at 107.

™ United Sates v. Caroline Products Co., 304 U.S. 144, 152 n.4 (1939).
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encroachment, and there is ordinarily no reason for some states to gang up againgt others. Our tragic
history has shown this to be anything but true where certain individuas are concerned, particularly our
treatment of African Americans, women, homosexuads, and those accused of crimina offenses. Findly,
the language in the firg eight amendments of the Bill of Rights offers specific and detailed civil and
crimind protection to individuals, whereas the text of the Tenth Amendment offers no protection to
states or individuals beyond what happens to be |eft after Congress asserts its enumerated powers.™

Professors Choper and Rubin would claim that my attempt to gpply helghtened scrutiny to state
minority norms is likewise misguided, Snce a sate being sanctioned for choosing to pursue a minority
norm is unlike an individua being sanctioned for an immutable characteridtic. | disagree. A date could
become the federdist counterpart to an African- American in Equa Protection doctrine by vigoroudy
pursuing minority norms, and in this posture it warrants judicid protection, particularly if one believes
that one of the vaues underlying federdism is the protection of liberty-enhancing state practices from
federd interference. At the very least, the Court should gpply this same rationd-basis-plus test it is
using to drike federa statutes that duplicate state norms to strike federal statutes that contradict state
norms.

Not only does the political process fail to protect independent-norm federdism in the crimind
law, but the particular indtitutions and doctrines in crimina law, such as limited federd resources for
crimina prosecutions, lack of preemption doctrine, and the absence of a private cause of action, will
aso not protect state experimentation with different norms the way they protect State experimentation
with different means. When there is concurrent jurisdiction, the crimind knows that if he is caught there
isagood chance of prosecution at some level. Because most cases are brought on the state level, Sate
programs to achieve prevention of such behavior by different means than the federa program have an
opportunity to flourish  Assuming that most people choose to obey the law whether they agree with it
or not, where a state chooses to pursue an independent moral norm, and makes that choice clear to its
citizens, by ether enacting legidation to protect the norm or enshrining the norm in its state condtitution,
some citizens will engage in this behavior. If this same behavior, however, is crimindized federdly, the
behavior will be chilled.™® Even though federal resources for crimina prosecutions are smdll, and a
federal prosecutor must choose to bring the case, the mere threat of a federa prosecution will stoy al
but the most hardy from engaging in the behavior, notwithstanding thet it islegal on the state level. ™
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See U.S. Congt., Amendment X (reserving "powers not delegated t the United States’ to the
States and the people).

1% See eg., Symposium, The Lega Construction of Norms: The Limits of Behavior Theories of

Law and Socia Norms, 86 Val.Rev. 1603 (2000); Ernest Van Den Haag, The Criminad Law as a
Threat System, 73 J. Crim.L. & Criminology 796 (1982).

" This threat of federa crimind prosecution will successfully prevent experimentation with an

independent-norm despite the possibility of jury nullification. The specter of nullification is no doubt why
main Justice brought the cannabis case in San Francisco & a civil injunctive action, tried to a judge,
rather than as a crimina prosecution tried to a jury. However, the possihility of nullification will fal to
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Il. Court Protected Minority Norms

If 1 have faled to convince the reader that the political process protects decentrdization
federalism, this does not detract from my second point; the politicad process fals to protect
independent-norm federdism. If we wish to protect such federdism, it requires a judicialy imposed
solution. | will begin by discussing the advantages and drawbacks of such judicial protection. Next, |
will offer my verson of current Section 5 and Commerce Clause jurisprudence. While | am not
necessarily a cheerleader for present law, the Court's new limits may protect minority norms in a way
previoudy impossible, and a better test seems unlikely.

A. The Identification and Desirability of Independent-Norm Federalism

The firg criticisam of providing a doctrine to protect independent-norm federdiam is that the
attempt to categorize federad crimina Statutes into decentraization federdism and independent-norm
federdiam is an exercise in futility; it isimpossible to draw such digtinctions. One response would be to
admit the truth of this criticiam and apply more dringent judicid review to al federd Satutes that
encroach upon sates prerogatives in crimina law. Aside from the wagte in judicid capitd, there is no
lagting harm to this, as gppropriate federd legidation can smply be redrafted to comport with the
gricter Commerce Clause test or could be transformed into a conditiona spending program.
Moreover, there would ill be value in the distinction for purposes of describing cases and aerting
legidators and judges to the potentia impact on Sate-created liberties where the federd Satute
contravenes state norms.  However, the criticism goes too far; while there will certainly be cases a the
margin where the digtinction will be hard to draw, in most of the casesit will not be. Generdly, crimind
laws are passed for asingle reason - prevention of behavior identified as "bad.” Preventing the behavior
is properly labeled the end, and the method of preventing it the means. Where the ends are shared
among federd and date officids, federa Satutes in the area are decentraization federdism datutes,
where the ends are not shared federd statutes impinge on independent state norms.

However, some means to an end may be consdered so immora on their own that inflicting
those means upon an uncooperdtive state may be impinging upon that state's mord norms as much as
any substantive criminal law would. For example, suppose Massachusetts consders the degth pendty
not only moraly wrong but unconstitutional pursuant to its state contitution.™® |s a federal statute

protect independent-norm federdism for the same reason it is faling to protect the medicd marijuana
program in Cdifornig; the federal government can bypass the jury via requests for injunctions, and most
individuas will not put themselves through the orded of a crimind trid despite the potentidly favorable
outcome some year or two in the future, given the time, expense, sigma, and psychologicd toll involved
inbeing acrimina defendant.

18 Commonwealth v. Colon-Cruz, 470 N.E.2d 116, 124-30 (Mass. 1984) (striking certain key
procedura provisons of the Massachusetts degth penalty tatute on the grounds that they impermissibly
burden a condtitutiond right and violate article 12 of the Declaration of Rights of the Massachusetts
Condtitution).
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permitting the death pendlty for drug kingpins who foreseesbly cause desth™ an alowable means to
reach the shared end of ridding our country of illicit drugs, or isit an independent norm? Since resolving
such a debate seems nearly impossible, and since the number of such cases gppears smdl, my solution
would be to characterize a regulaion according its characterization by the particular state.  In other
words, if a particular state found what might be characterized as a meansto be sufficiently important to
enact state legidation protecting or prohibiting such means, the federd court should likewise tredt it asa
mora norm and categorize any federa incursons as independent-norm federalism.  The Court coud
give standing to object to afederd datute as violative of a state norm only to the state itsdlf rather than a
crimina defendant, and the problem resolves itsdlf.™ Thisis, in essence, what has occurred in two of
examples | discussin Part 111, as the state of Oregon objected to (and sued) the federa government to
protect its right-to-die statute, and a number of Didtrict Attorney'sin Cdifornia have threatened to open
up their own marijuana dispensaries™  The Court would apply stricter scrutiny only if the state
supports the defendant's objection to the federd statute.

A second criticisam of my categorization is that it assumes that protecting independent-norm
federaliam is dedrable. One of the arguments againgt this propostion is that hitoricdly federalism has
frequently been no friend of aliberd society. For example, the southern states championed federdism
as a method of maintaining apartheid following the Civil War,"* and states used federalism to deny
women the right to vote until and even after the passage of the Nineteenth Amendment.® More recent

is the wel documented association of federalism with the Court's assault on the New Dedl.*** Given this

19 21 U.SC. §848.

20" This dso resolves the problem of a state changing its "mind" regarding a norm it formerly shared

with the federd government. The dtate attorney can attack a federd crimind prohibition at any time.
This procedure does not harm the defendant, asit is only where her sate protects the norm that she will
benefit from attacking the federa prohibition, as she will then be safe from state prosecution as well.

2 oeeinfran. .

2 See eg., Edward L. Rubin, Puppy Federalism and the Blessings of America, 574 ANNALS
37, 47 (2001) (chastising scholars for forgetting the southern states treatment of blacks after the Civil
War, and noting that "we can enjoy the idea of federaism because we have forgotten the great
problems associate with its actudity™); Akhil Reed Amar, Of Sovereignty and Federalism, 96 YALE
L.J. 1425 (1987) ("victims of government-sponsored lawlessness have come to dread the ford
federalism.”); Frank C. Cross, Realism about Federalism, 74 N.Y.U. L. Rev. 1304, 1306 (1999)
("federdism'srolein American higtory as astaking horse for racismisinfamous.”).

2 RivaB. Sdgd, She the People: The Nineteenth Amendment, Sex Equality, Federalism,
and the Family, 115 HARv. L. Rev. __ (2002) (detailing the use of federalism in the late nineteenth
century to oppose suffrage culminating in the chalenge, in Leser v. Garnet, 258 U.S. 130 (1922), to
the congtitutiondity of the Nineteenth Amendment securing the vote for our fairer sex).

2% Erwin Chemerinsky, Rehabilitating Federalism, 92 MICH. L. Rev. 1333, 1333-34 (1994)
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history, it is not unreasonable to believe in the continued use of federdism to prevent progressive federd
legidation, or to protect moraly unattractive state practices."”

| do not discount this danger. Still, the worst state excesses would probably be stricken by the
Congiitution outsde of Commerce Clause legidation. Certainly in the period following the New Dedl
the Court became much more protective of individua liberties enshrined in the Bill of Rights™® though it
is gradualy becoming less protective again. Even where Purely private conduct was at issue, such as
the private discrimination outlawed in the Civil Rights Act,””” where the conduct involves bars on travel
or engaging in commerce it could 4ill be effectively regulated federdly under a stringent Commerce
Clause test.

On the other hand, there are liberd advantages to dlowing minority norms to flourish. The
potentia for the state rather than the federd government to be the protector of individud rights in the
crimina procedure area was famoudy noted by Justice William J. Brennan, J. in 1977.%° This
potentia has since been redlized as the Burger and Rehnquist Courts chipped away at the Warren Court
revolution. Many dtate supreme courts continue to provide the protection originaly granted by the
Warren Court pursuant to state constitutions™ Other advantages include fostering democracy by

(noting that federdism was invoked in the dfort to frustrate New Ded reforms such as child labor and
minimum wage legidaion).

% Or, as Professor Rubin suggested to me, what is to prevent independent-norm federalism from
being used to protect state "prisons runs as dave plantations” Email between author and Edward
Rubin, 11-29-2001, on file with author.

120 See the gradud incorporation of most of the Bill of Rights into the 14th Amendment, and the
Warren Court revolution. LAFAVE, ISRAEL & KING, CRIMINAL PROCEDURE, 2d ed., sections 2.1 -
2.6 (West 1999).

2" Heart of Atlanta, 379 U.S. 241 (1964).

%8 William J. Brennan, ., State Constitutions and the Protection of Individual Rights, 90

HARV. L. ReV. 489, 491 (1997) (urging state courts not to regard the incorporation of the Bill of Rights
into the Fourteenth Amendment as the ceiling for individua rights and liberties but rather as the floor;
and suggedting that dtate conditutions may grant liberties that extent "beyond those required by the
Supreme Court's interpretation of federa law.")

12 Examples of this are legion. See, e.g., WRIGHT, KING, & KLEIN, FEDERAL PRACTICE AND
PROCEDURE, CRIMINAL 3D, Secs. 52, n. 46, (West 2002 pocket part) (listing cases from states that
interpret their state version of the Fourteenth Amendment to provide more privacy protection than the
federad counterpart); Lawrence Friedman, The Constitutional Value of Dialogue and the New
Judicial Federalism, 28 HASTINGSCONST. L.Q. 93, 97 (2000) (recommending that states continue to
undertake independent analysis of ther sate condtitutions, in order to protect individud rights and
liberties more extendvely that the U.S. Supreme Court, and suggesting this has the advantages of
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dlowing minority ideology the opportunity to become the mgority position before larger politica
systems terminate it,"* permitting business and individuas to vote their regulaiory and lifestyle
preferences with their feet,"*" and preventing the strife that could lead to secession.™*

The protection of independent state norms will most likely favor liberds today, so long as
conservatives retain control of the federa government and liberas retain control in a least some Sates.
Thus, today federdism may protect "liberd" causes such as the right to die, the medica use of
marijuana, and same-sex marriage’™  Likewise, in the period before the Civil War the federd
government was controlled by dave holders who enforced the Fugitive Save Acts of 1793 and 1850
and repeded the anti-davery limits in the Missouri Compromise, and it was some northern states who
resisted the Fugitive Slave Law, passed Person Liberty Laws, and generally agitated to limit davery.™

fostering dialogue among different organs of the federa and state government).

%" Nicholas S. Zeppos, The Dynamics of Democracy: Travel, Premature Predation, and the

Components of Political Identity, 50 VAND. L. REV. 445, 447 (1997) (suggesting that the decision in
Romer v. Evans, 116 S.Ct. 1620 (1996), striking a state condtitutiona amendment that prevented locdl
governments from protecting the rights of its gay citizens, can best be explained under a theory of
democracy that prevents larger political systems from killing off a potentidly competitive minority
ideology).

Bl See eg., Jonathan R. Macey, Federal Deference to Local Regulators and the Economic

Theory of Regulation: Toward the Public Choice Explanation of Federalism, 76 VA. L. REv. 265
(1990); Richard A. Epstein, Exit Rights Under Federalism, 55 L. & CONTEMP. PROBS, 147 (Winter
1992); Jennifer Gerarda Brown, Competitive Federalism and the Legidlative Incentives to
Recognize Same Sex Marriage, 68 S. CAL. L. Rev. 745, 747 (1995) (suggesting that states may
compete to become the firgt to recognize same sex marriages, with the prize of over 4 billion dallarsin
revenue likely to flow to the first sate).

%2 See eg., Clayton P. Gillete, The Exercise of Trumps by Decentralized Governments, 83

VA. L. Rev. 1347 (1997); Michad C. Dorf and Charles S. Sabel, A Constitution of Democratic
Experimentalist, 98 COLUM. L. Rev. 267 (1998); Symposum, A Government of Limited and
Enumerated Powers: In Defense of United States v. Lopez, 94 MICH. L. ReV. 752, 765 (1995)
(suggedting that the United States and Switzerland are federdism success stories because both have a
large number of subunits which "provide plenty of opportunities for socid minority groups to dominate
particular federal sub-entitieswithout encouraging secession™).

133 SeePart I, infra.

134

See generally Paul Finkelman, Teaching Savery in American Congtitutiond Law, 34 Akron L.
Rev. 261 (2000) (detailing the unsuccessful attempts by northern states to assist daves and freed blacks
in the face of Congressonad and Court oppostion); Robert J. Kaczorowki, The Tragic Irony of
American Federdism: Nationd Sovereignty Versus State Sovereignty in Slavery and in Freedom, 45
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However, there is nothing inherent about the current political lineup. An outlier state on the right, such
as Florida, may choose to prohibit homosexuals from adopting children,™® and, assuming a conservative
Court finds no congtitutiona bar to such law, a future liberal Congress may be prohibited by the Court
from legidating otherwise under either section 5 or the commerce clause. Whose ox federdism gores
may smply depend upon who controls Congress, the Courts, and each state. | cannot in this short
essay resolve the debate about whether independent-norm federdism is a desirable god. | note here
only that Professor Rubin is mogtly correct in caling our country essentialy homogenous; any serious
disagreement between the state and the federal government regarding what conduct should be made
crimind will, therefore, remain mercifully smal.

B. Current Commerce Clause and Section 5 Jurisprudence

Regardless of whether Court protection of independent-norms is wise, current Supreme Court
jurisprudence is pushing us, perhaps inadvertently, in this direction. The 1997 term marked a departure
from prior precedent in Congressond authority to legidate in furtherance of the substantive guarantees
of the Fourteenth Amendment. Presently, if Congress wants to regulate private conduct implicating civil
rights™*® it has to use the Commerce Clause or some other enumerated power, not Section 5 of the
Fourteenth Amendment. Legidation under Section 5 must remedy a condtitutiond violation engaged in
by the state, not by private actors, and the remedy must be congruent and proportiona to the judicialy
defined injury to be prevented or harm to be remedied.®” However, where the legidature does not
directly enforce a provison of the Condtitution or Bill of Rights and therefore cannot use Section 5, it

Kan. L. Rev. 1015 (1997) (suggesting that federdism is not one of the "firgt principles’ of the Founders,
as Congress used the Fugitive Save Acts to reduce state sovereignty and curb state police powers);
Paul Brest and Sanford Levinson, Process of Congtitutional Decisonmaking: Cases and Materials 157-
160 (4th ed. 2000).

% Ha Stat. section 63.042 (2001).

% For ingtance, by providing a cause of action to the ederly discriminated againgt in employment,

29 U.S.C. 88 621-634 (1994) or by providing a cause of action for persons assaulted because of
gender, 42 U.S.C. § 13981 (1998).

37 City of Boerne v. Hores, 521 U.S. 507, 511 (1997) (holding that the Religious Freedom
Regtoration Act was uncongtitutiona because Congress was not attempting to remedy a violation of the
Fourteenth Amendment); Board of Trustees of the University of Alabama v. Garrett, 531 U.S.
356, 374 (2001) (holding that Congress had no authority under the Fourteenth Amendment to apply the
American with Disabilities Act to the gates). Scholars faulting the Court's section five interpretation
include Samue Edreicher and Margaret H. Lemos, The Section 5 Mystique, Morrison, and the
Future of Federal Antidiscrimination Law, 2000 SUP. CT. REV. 109; Lawrence G. Sager, A Letter
to the Supreme Court Regarding the Missing Argument in Brzonkala v. Morrison, 75 N.Y.U. L.
REv. 150 (2000).
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may nonetheless regulate pursuant to the commerce clause if the activigy in question is clearly economic
or has an economic or physica spillover effect onto another state™  The single reason to cheer the
Court's narrowing of Section 5 and its shunting of those cases to Commerce Clause andysisis that such
areguirement might curb federd legidation which seeks to impinge upon independent state norms which
advance civil rights. For example, federd legidation crimindizing same-sex marriage cannot be upheld
under section 5, as it does not remedy a conditutiona violation, and likewise, as| will demongtration in
Pat |11, it cannot be upheld under the Commerce Clause as it does not regulate an economic
transaction.

The change in Commerce Clause andys's has been just as radica as the change in section 5
jurisprudence.  From the late 1930s, the Court has dlowed Congress to regulate purely intrastate
activities "dfecting commerce” rather than limiting regulatiion to commerce involving more than one
state This third category of permissible Commerce Clause regulation™*® permitted regulation of an
entire "class of activities' without Proof that the particular intragtate activity againgt which a sanction was
laid had an effect on commerce™*" Because of the breadth of thisthird test, not asingle federa statute
was invdidated on Commerce Clause grounds post-New Ded until the federdism revolution began in
1995. The Court's new limits on federal power al concern the third test for determining whether a
federd datute is validly enacted under the Commerce Clause; that it affect interstate commerce. The
first limit is that the effect on commerce from the regulated behavior be substantiad.**  Second, the

% Kimel v. Florida Board of Regents 529 U.S. 62 (2000) (holding that Congress had the
authority to enact the Age Discrimination in Employment Act of 1967 ("ADEA") under the Commerce
Clause but rot under Section 5 of the Fourteenth Amendment because the ADEA imposed substantive
requirements disproportionate to any uncondtitutional conduct targeted by the Act); United States v.
Morrison, 529 U.S. 598, 602 (2000) (finding that Congress lacked authority under both Section 5 of
the Fourteenth Amendment and the Commerce Clause to enact a civil cause of action provison of
VAWA).

%9 Thus Wickard v. Filburn, 317 U.S. 111 (1942) (upholding regulation of wheat grown on a
farm solely for home consumption because, though never marketed interstate, it supplied the need of the
grower which otherwise would have been satisfied by his purchase in the open market) won out over
Gibbons v. Ogden, 22 U.S. 1, 9 Wheat 1 (1824). See Justice Douglas opinion in Perez v. United
Sates, 402 U.S. 146, 151-55 (1971) for a nice description of the return to the substantid effects test
during the new Dedl.

" 1n addition to (1) the channels of interstate or foreign commerce, and (2) the instrumentalities of
interstate commerce or persons or things in commerce.

“! Perez, supran. 132, 402 U.S. at 152.

2 Lopez, 514 U.S. at 560 (“the proper test reguires an analysis of whether the regulated activity
'subgtantialy effects interstate commerce."); Morrison, 529 U.S. at 610.
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activity regulated (probably) must be economic in nature*®  Third, the link between the regulated
activity and commerce and its effect on interstate commerce cannot be attenuated.™**

As with the Court's narrowing of Congressona power under section 5 of the Fourteenth
Amendment, the reason to cheer these limits is their potentia to enhance independent-norm federaism,
and dlow dates to create more (but never less) protection of individua rights than that mandated by the
federd condtitution. The cumulative effect of these new limits may be to alow a state to experiment with
different non-economic norms. This is because fird, the limits on the third category will force much
legidation back into an andyss under the first two categories of the Commerce Clause - regulding the
channds of interstate commerce and protecting the indrumentalities of interstate commerce. Those nork
subjective categories require either physica trespass onto a neighboring state, or interference with
trangportation routes. Second, to be upheld, the few cases remaining in the third category must at the
very least produce economic externdities on neighboring states.  Limiting Congress to regulation of
commercid activity, and perhaps non-commercid activity that has a direct and subgtantia economic
effect in a neighboring gate, will dlow gates to protect minority norteconomic norms so long as there
are few economic or physical externdlities beyond their borders.*

If oneis going to impose a federalism doctrine policed by the judiciary, the Court's current te<t,
a least as | interpret it, is basicaly sound, and quite an improvement over prior attempts. Though the
question of whether or not an effect is "substantial” leaves alot of wiggle room, it dso cearly raises the
bar to finding Commerce Clause authorization. Moreover, it seems no more subjective than the attempt
to differentiate between a "legitimate" state purpose and an “important” one.* The requirement that the
activity be "commercid” in naure is arguably more legitimate and sensible than previous digtinctions
prior to the New Ded. It islegitimate because it is grounded in the text of the congtitution - &fter al we

3 United States v. Lopez, 514 U.S. at 561 ("Section 922(q) is acrimina statute that by its terms
has nothing to do with ‘commerce or any sort of economic enterprise”); Morrison, 529 a 612 ("While
we need not adopt a categoricd rule againgt aggregating the effects of any non-economic activity in
order to decide these cases, thus far in our Nation's history our cases have upheld Commerce Clause
regulaion of intrastate only when thet activity is economic in nature.")

' Lopez, a 570. (to uphold the government's "cost of crime" or "national productivity" arguments
"we would have to pile inference upon inference in the manner that be fair to convert congressond
authority under the Commerce Clause to a generd police power of the sort retained by the States™);
Morrison, 529 U.S. a 615 ("The reasoning the petitioners advance seeks to follow the but-for causa
chains in the initia occurrence of violent crime. . .to every attenuated effect upon interstate commerce.
If accepted petitioners reasoning would allow Congress to regulate any crime.").

> This presumes that the test for the third category is sufficiently objective that the Court must

apply it to protect disfavored as well as favored state norms.

¥ Craig v. Boren, 429 U.S. 190, 197 (1976) (requiring that laws classify on the basis of gender
"must serve important governmenta objectives’ rather than Smply legitimate ones).



are congtruing the commerce dause. The old distinctions between manufacturing, ™’ mining,**® and
union activities™* which were not commerce, and distribution, which was commerce, had no grounding
in the text, no reldion to regulating a nationa economy, and in fact severdy limited the ability of
Congress to regulate the national economy.™™

On the other hand, the new limit requiring a commercia transaction is very broad, and would
plainly dlow al New Ded legidation to stand. It is aso somewhat less subjective - somebody makes,
keeps, or loses money or some other form of property, or they don't. In the crimina law area,
prohibiting Congress from regulating non-commercia activity is more likely to protect private behavior,
where the impetus for the prohibition is mordity rather than economic regulation. Thus crimes involving
money such as the Extortionate Credit Act,™" robbery under the Hobbs Act,' racketeering under
RICO,™ and a host of others™* will continue to be upheld using the substantiad effectstest even when

Y United Sates v. E.C. Knight Co., 156 U.S. 1, 12-16 (1895) (distinguishing “commerce’ from
"manufacture’).

8 Oliver Iron Co. v. Lord, 262 U.S. 172, 178 (1923) ("mining is not interstate commerce, but
like manufacturing isaloca business. . .").

9 NLRB v. Jones Laughlin Steel Corp., 301 U.S. 1 (1937); Carter v. Carter Coal Co., 298
U.S. 238, 303 (1936) (holding that regulation of unfair |abor practices in mining regulated " production”
not "commerce").

0" See eg., Morrison, 529 U.S. a 610 (Congress may "regulate in the commercia sphere on the

assumption that we have single market and unified purpose to build a stable nationa economy.”).

B Perez v. United States, 402 U.S. 146 (1971). The Extortionate Extension of Credit Act is
codified at 18 U.S.C. § 893.

2 United States v. Culbert, 435 U.S. 371, 372 (1978); United Sates v. Green, 350 U.S.
415, 420-21 (1956) (upholding Congress power to enact the Hobbs Act, which prohibits extortion
and robbery that "in any way or degree. . .effects commerce.") The Hobbs Act is codified at 18 U.S.C.
§ 1951.

3 Crimind RICO, codified a 18 U.SC. § 1962(a), like the Hobbs Act, has two potential
juridictional hooks. The enterprise must either affect commerce, or be engaged in commerce. The
latter hook was blessed by the Supreme Court in United States v. Robertson, 514 U.S. 659, 670-671
(1995) (per curiam) (upholding crimind RICO prosecution againg a Commerce Clause chdlenge
because the mining business itsef was engaged in interstate commerce and used the channds of
interstate commerce by bringing in workers from out of sate and investing money in one date for
equipment that was transported to another state).

™ See eg. 21 U.S.C. § 841 (prohibiting the distribution of controlled substances; 21 U.SC. §
848 (prohibiting a continuing crimina enterprise what derives subgtantid income from drug sdes); 18
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purdly intrastate, whereas purely intrastate crimes of passion, such as murder, rape, assault, or throwing
amolotov cocktail in the home of your cousin,™ would most likely not be. Findlly, the attenuation limit
is subject to the charge of a return to the failed direct versus indirect test employed by the New Deal

Supreme Court."® While this charge of subjectivity has merit, the attenuation test is no more subjective
than the proximate cause andlysis courts and juries apply daily in civil and crimind cases™’

Mogt of the scholarly criticism of the Court's new limits on the third category of cases concern
the commercid-noncommercid didtinction. For example, Professor Regan chides the Court for
providing "no judification for disinguishing between commercid behavior that affects interdate
commerce and noncommercia behavior that does the same.**® He then gjives us examples under which
Congresss power to regulate noncommercid locad behavior under the Commerce Clause should be
obvious. "Surdy Congress can regulate private sport hunting of migratory birds or drunk driving on
interstate highways or backyard incinerators if they are found to emit some airborne toxic chemica that
is deposited hundreds of miles from the site of incineration™> While the drunk driving example can

U.SC. § 1956 and 1957 (prohibiting the laundering of money derived from unlawful activity); 18
U.S.C. § 248 (prohibiting blockading a hedthcare business); 7 U.S.C. § 2024 (food stamp fraud); 18
U.S.C. § 1033 (crimes by or affecting persons engaged in the business of insurance); 18 U.S.C. § 2113
(prohibiting larceny and robbery of federdly insured bank).

5 Jones v. United Sates, 529 U.S. 848 (2000); Morrison, 529 U.S. at 615 ("if Congressmay
regulate gender-moativated violence, it would be able to regulate murder. . . ).

% A.L.A. Schechter, Poulty Corp. v. United Sates, 295 U.S. 496 (1935), rejected in
N.L.R.B., Jones and Laughlin Seel, 301 U.S. 1 (1937).

" See eg., Holmes v. Securities Investor Protection Corp., 503 U.S. 258, 267-68 (1992)
(importing proximate cause andyss onto civil RICO clam); Modd Pena Code, § 2.03 (1985)
(requiring causa relationship between conduct and result); Deborah Jones Merritt, Commerce!, 94
MICH. L. Rev. 674, 679 (1995) ("the mgority's use of 'substantia effect’ is more akin to the notion of
proximate cause in tort law." The Lopez mgority meant that the relaionship between the regulated
activity and interstate commerce must be strong enough or close enough to judtify federa intervention
just as the concept of proximate cause means that a defendant’ negligence must ke closdy enough
relaed to the plaintiff's injury to justify forcing the defendant to bear the cods of the injury.”) Although
Professor Merritt ascribes the proximate cause analysis to the addition of the word "substantial” rather
than the addition of the requirement that there be a direct effect, | think we ultimately arrive a the same
destination.

8 Dondd H. Regan, How to Think About the Federal Commerce Powe and Incidentally
Rewrite United States v. Lopez, 94 MICH. L. Rev. 554, 566 (1995) (offering a functiona theory of
the Commerce Clause that would focus on practica judtifications for the exercise of federa power).

" Regan, 94 MICH. L. ReV. at 564, supra n. 181.

36



easily be regulated under the channels or instrumentdlities tests™® the other examples give us pause.

One way out for the remaining two examplesis to say that nationa consumer safety and environmentd
regulation are regulations of commerce, and including purdy intrastate activity is an essentid part of the
larger regulatory scheme'®  One could also ty to fit these examples into one of the other two
categories of Commerce Clause andlys's by noting that birds and pollution physicaly cross sate lines.
The Court should be unwilling to dlow one date to economicaly injure another State, negatively
afecting the nationa economy. Thus, where there is economic spillover from one state to another, even
where the activity causng the spillover is not commercid, regulation under the "affecting commerce' test
is appropriate.'® The citizens of Georgia should not have to pay to clean up pollution created by the
citizens of Horida, Colorado should not lose the naturd treasure of its parks (not to mention the
admission fees) because the citizens of Georgia killed the wildlife.  Such an economic spillover test
would certainly solve the migratory bird problem, and | believe this is where the Court is heading,
despite the five-four decison in Solid Waste Agency of Northern Cook County v. United States
Army Corps of Engineers, that held, as a matter satutory congtruction, the Clean Water Act did not
permit the regulation of intrastate waters used by migratory birds.™®

%" n this section | discuss only the affecting commerce test. In notes _ through _ and

accompanying text, below, | will discuss the other two judtifications; regulation of the instrumentdlities of
commerce and regulation of the channdls of commerce. Interstate highways are part of the nationa
infrastructure of interstate travel, and drunk drivers dso threaten other goods and persons traveling in
interstate commerce.

81 sen. | infra.

192 Perhgps this is why Justice Rehnauist refused to "adopt a categorical rule against aggregating the
effects of any norneconomic activity.” Morrison, 529 U.S. at 613.
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531 U.S. 159, 162 (2001). The mgority found that there was no congressional acquiescencein
this adminigtrative interpretation of the satute, and that the argument that intrastate water not adjacent to
open waters is covered by the act raised "sgnificant conditutiona questions” Id. at 175. The
conditutional questions concerned (1) whether the activity regulated thet, in the aggregate must
substantidly effect interstate commerce, is water areas used by migratory birds or commercid landfills,
and (2) whether such regulaion would "result in a ggnificant impingement of the States traditional and
primary power over land and water use” Id. at 174. Were Congress to amend the statute to comport
with the agency interpretation, then the dissenters argument that the activity regulates commerce under
the Court's present test is quite strong.  The purpose of the Clean Water Act is not land use regulation
to protect the navigability of water, but is indead environmental regulation to protect our natura
resources, an acceptable exercise of federad power. Id. a 191 (Stevens, J., dissenting) (citing Hoddell
v. Virginia Surface Mining and Reclamation Assoc., Inc., 452 U.S. 264 (1981). The requirement
that the activity regulated be a commercia one is met since the discharge of thefill materid is undertaken
for economic reasons, and the dlass of activity affects commerce by hurting migratory birds, which in
addition to their intringc vaue generaie millions or perhaps billions of dollars through commerciad
activities such as birdwatching and hunting. 1d. a 195. This is a paradigmatic economic spillover
problem; the landfill benefits the state doing the filling, but imposes much of its costs on surrounding
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Professor Lessg criticizes a different aspect of the commercid-noncommercid diginction. He
argues firg thet the rule is indeterminate because an activity can be defined narrowly such that it is not
commercia or defined broadly such that it is'® For example, the Civil Rights Act of 1964 isillegjtimate
if the activity is defined as "discriminating” rather than as preventing the use of hotels and restaurants
during travel, and the federd arson satuteisillegitimate if the arson is done for vengeance rather than for
insurance fraud."® He adso daims that even if we could define the activity being regulated, there is no
objective method for determining whether the particular activity is commercid or not; wheat redly draws
the line "is smply the old line drawn and undermined in National Legal Cities, namey the line focussng
on objects of traditiona state concern.”®

These criticiams are vdid, but oversated. We have a generd sense that, in addition to the
trangportation routes themselves, commerce means making money, a sense shared by the Court."®” The
activity defined in the Civil Rights Actsis not amply discriminating, as al forms of discrimingtion are not
prohibited. Rather, it is discriminating in the use of those hotels and restaurants that are necessary for
interstate travel. Likewise, the arson statute interpreted narrowly in Jones crimindizes the adtivity of
burning a non-residential structure, the motive for such burning is irrdevant to the crime™®  Findly,

states. See Richard L. Revesz, Federalism and Inter state Environmental Externalities, 144 U. PA.
L. Rev. 2341, 2343 (1996). Moreover, the fact that birds themselves cross state lines provides a
sufficient jurisdictional nexus for federa regulation. However, if | am wrong, and the gpplication of the
Clean Water Act to purdly intrastate bodies of water is prohibited under the Commerce Clause, then
aurdly dl three of the state norms | discuss in Part 111 of his atide are dso off limits for federd

regulation. Otherwise, the Court is engaging in expresdy politica decison making which cannot stand
the test of time.

% |awrence Lessig, Translating Federalism: United Sates v. Lopez, 1995 SUPREME CT. REV.

125 (1995) (examining Lopez as an exercise in "interpretive fideity"). Likewise, Professor Moulton
argues that "gun possesson ought reasonably to be understood as commercid activity” because guns
are both articles of commerce and instruments used to further or impede commercid ams. H. Geoffrey
Moulton, J., The Quixotic Search for Judicially Enforceable Federalism, 83 MINN. L. REv. 849,
888 (1999). His migtake isthat neither of these nexuses to commerce (travel in commerce or use of the
gun in commerce) were part of the crimind offense.

% | essig at 204.

1% | essig at 205, 206.

1" National Organization for Women, Inc. v. Scheidler, 510 U.S. 249 (199, 2524) (RICO
enterprise need not have an underlying economic motive, defined as desire to make money).

% 1n Jones the Court limited the statute to the burning of a business rather than a private
resdence. Supra n. 5. The mens rea dement for the federd arson satute is smply the intent to burn.
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though Professor Lesdg is correct that the Court States that "depending on the level of generdity any
activity can be looked upon as commercid,™® he neglects to say that the mgority here is criticizing
Judtice Breyer's dissenting definition of "commercid.” While it is true that what is not commercid will
generdly fall into categories of traditiond state concern™™® such as family law and education, the
breakdown won't be precise; defining marriage might be reserved for the state but selling on€'s child or
pimping one's husband could be prohibited federaly.

While the scholarship and the recent Supreme Court Commerce Clause cases primarily focus
on the third tedt, regulating intrastate activities that affect commerce, the Court's clear affirmation of the
other two categories of Commerce Clause authority is of at least equa sgnificance. These categories
are fird, regulating the use of channds of interstate or foreign commerce where Congress finds they are
being misused, and second, the protection of the instrumentalities of interstate commerce, or persons or
things in commerce, fromintrastate threats.””* By refusing to extend any of the limits placed on the third
category to the first two, the Court can stay out of decentrdization federalism and protect independent-
norm federalism through arelatively nonsubjective physica and economic spillover test. The mgority of
crimind statutes in number, if not in percentage used,'”* involve transportation of persons or things in
interstate commerce, and thus fit neatly under one of these two categories.™

One could make a plausible argument for the conditutiondity of a Satute crimindizing the arson of a
private resdence for the purpose of collecting insurance proceeds, provided one could show either that
the insurance company was headquartered in a different state, or that the cumulative affect on such fraud
on the insurance industry was subgtantia.

19| essig at 205, quoting Lopez, 115 S.Ct. at 1633.

0" | opez, 115 S.Ct. at 1633 (Kennedy, J., concurring).
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Morrison, 529 a 612 (opining favorably on the crimind provison of the Violence Againgt
Women Act, which requires that the crime againg the intimate partner be committed during interstate
travel or by spouses who cross state lines to continue the abuse); Lopez, 514 at 559 (noting the
authority of Congress to "keep the channels of interstate commerce free from immora and injurious
uses' and Congress authority "to regulate and protect the insrumentdities of interstate commerce, or
persons or things in interdate commerce, even though the threet may come only from intrastate
activities™").

2 Forty percent of federa crimina convictions are brought pursuant to controlled substance
datutes, which isjudtified under the class of activities affecting commerce rationde. It would be difficult
to argue that drug digtribution is anything but a commercid transaction involving anationd market. But
see, notes  through _ , section 1A infra (suggesting different result for drug possesson, where
date regulation prevents the interstate distribution of the drug).

' Examples include transporting lottery tickets and obscene literature from one state to another,
18 U.S.C. § 1302, transporting a femae across state lines for the purpose of progtitution or other
immora purpose, 18 U.S.C. § 2421, transporting stolen motor vehicles, 18 U.S.C. 88 2311-2313,
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Though commentators and jurists dike poke fun a this movement across state lines as the
dividing line between what is truly national and what is truly local,"™ it serves two very useful purposes.
Firg, it dlows the federd government to regulate wherever the conduct at issue directly and physcaly
impinges upon aneighboring sate. 1t is one thing to alow aminority norm to exist confined to the Sngle
locdlity that dedires it, it is another thing to say the naiond polity has no authority to prevent the
unwanted norm from spreading into states opposed to it. Second, thistest is grounded in the text of the
Congtitution, which permits regulation of commerce "among the several States™"> Findly, thetest isan
objective one. The behavior, person, or item, either moves from one state to another or it does not. A
conservative and liberd jurist cannot disagree.

Thus, purely intrastate crimes of a commerciad nature'™® should be upheld under the substantial

transporting a kidnapped person, 18 U.S.C. 88 1201-1202, seding shipments from an intersate or
foreign carrier, 18 U.S.C. 8§ 659, interstate communications of extortions or threats, 18 U.S.C. § 875,
traveling in interstate commerce with the intent to commit any extortion, bribery or arson under date
law, 18 U.S.C. § 1952, possession by a felon of a firearm that has been transported in interstate
commerce, 18 U.S.C. § 922h, dien smuggling, 8 U.S.C. § 1324, interstate stalking and domestic
violence, 18 U.S.C. 88 2261-2262, acts of terrorism transcending nationa boundaries, 18 U.S.C. §
2332, ransporting stolen goods, securities, or money, 18 U.S.C. § § 2314-2315, fraud executed
through interstate wire transmissions, 18 U.S.C. § 1343, importing controlled substances, 21 U.S.C. 8
952, use of interstate commerce facilities in the commission of murder-for-hire, 18 U.S.C. § 1958,
shipping disessed livestock, 18 U.S.C. § 42, and crossing a state line to avoid prosecution, 18 U.S.C.
§1073.

" As Judge Henry Friendly put it, "why should the federa government care if a Manhattan

businessman takes his migtress to deep with him in Greenwich, Connecticut athough it would not if the
love nest were in Port Chester, New York?'). HENRY FRIENDLY, FEDERAL JURISDICTION, A
GENERAL VIEW, 58 (1973); Grant S. Nelson and Robert J. Pushaw, Jr., Rethinking the Commerce
Clause: Applying First Principles to Uphold Federal Commercial Regulations but Preserve Sate
Control over Social Issues, 85 IOWA L. Rev. 1, 4-5 (1999) (suggesting that the limitsin Lopez should
be gpplied to the first two categories of cases as well, and that physicdly crossng a state boundary is
inadequate judification for federad regulation); Kathleen F. Brickey, Crime Control and the
Commerce Clause: Life After Lopez, 47 CASEW. R. L. Rev. 801, 814 and 815 (1995) (suggesting
that if Congress were to correct the jurisdictiond flaw in the Gun Free School Zone Act by requiring
that the guns "have been shipped, transported or received in interstate commerce. . .the underlying
socid concern would be precisdly the same as before - the adverse impact of violent crime on the
educational process’).

% y.s.Cn., Art. |, Sec 8, clause 5.

"® See supra fn 143-145. But see United States v. Hickman, 179 F.3d 230, 231 (5th Cir.
1999) (upholding a Hobbs Act conviction by an equdly divided en banc Court) (dissenters argued that
the robbery of aloca sandwich shop cannot be prosecuted under the Hobbs Act after Lopez firdt,
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efectstes. Any crime involving movement across date lines, whether commercid or not, will dso be
upheld under one of the firg two Commerce Clause tests. This potentidly leaves a very narrow
opportunity for states to protect noneconomic minority norms from federal encroachment.

One potentid wrinkle in my clam that modern Commerce Clause jurisorudence requires a
physica entry or economic spillover effect into another date is the Court's lament in Lopez and
Morrison of the lack of an express jurisdictiona dement req7uiring that the particular conduct which is
the subject of the criminal charge affect interstate commerce.™”” One might argue that al Congress need
do to circumvent the Court's new limits on the effects test is to add as an dement of the crimind offense
that it affects commerce.”

This winkle is presently being ironed out by lower courts interpreting the Hobbs Act, which
requires that the robbery or extortion “affect commerce™” Some lower courts are holding, for
example, that a 1960 Supreme Court case requiring only a de minimis affect on commerce™® survives
Lopez, and are afirming al Hobbs act convictions without regard to whether the behavior regul aed is
commercia, or whether the class-wide effect of the behavior on commerce is substantial.™ Other
courts are requiring that the individual robbery before them have a substantial effect on commerce'®

because robbery is not an economic activity, and second, because the effects on commerce of individua

acts of robbery are causdlly independent and therefore cannot be aggregated to produce a substantia

effect). It seems to me the claim that a monetary transaction is not economic because involuntary is quite
adretch, and the requirement of causa dependency is made up of whole cloth.

" See Morrison, 529 U.S. at 613 ("Section 13981 contains no jurisdictional element establishing
that the federa cause of action is pursuant of Congress power to regulate interstate commerce. . .Lopez
makes clear that such a jurisdictiona eement would lend support to the argument that section 13981 is
aufficiently tied to interstate commerce. . ."); Lopez, 514 U.S. at 551 (Section 9229 contains no
juridictiona dement that would ensure, through case by case inquiry, that the firearm possession in
question effectsinterstate commerce.").

'"® This is suggested by George D. Brown. George D. Brown, Constitutionalizing the Federal
Criminal Law Debate: Morrison, Jones and the ABA, 2001 U. ILL. LAW REv. 983, 985 (2001).

% 18 U.SC. § 1951(a) (1994). One can a0 violate the statute by obstructing or delaying
commerce, but the congtitutional authority to prevent that is clear.

% Girone v. United States, 361 U.S. 212, 215 (1960) (affecting commerce "in any way or
degree" sufficient for Hobbs Act violation).

Bl See, eg., United States v. Stillo, 57 F.3d 553, 558 (7th Cir.), cert denied 116 S.Ct. 383,
(1995); United Satesv. Kaplan, 171 F.3d 1351, 1355 (11th Cir. 1999).

%2 United Sates v. Harrington, 108 F.3d 1460, 1467 (D.C. Cir. 1997) (requiring that the effect
on commerce of the particular robbery be "concrete”).

41



Findly, the third and, in my opinion, correct gpproach requires that the class of activity in the aggregate
di rectlys 3and subgtantialy affect commerce, but that the individua case need only have a de minimis
effect.

Clearly the Court intended, by placing such sringent requirements on the effects test in Lopez
and Morrison, to police the limits of Congress Commerce Qause authority, regardless of whether
Congress makes a finding in the Congressional Record that the class of activity affects commerce,™® or
places the same "dfecting commerce' language in a datute for the jury to make that finding in the
particular case before them. Thus, for the Hobbs Act to survive, firg the Court must determine that the
class of intrastate activity regulated, here robbery, subgstantidly affects commerce, that the effect of
robbery on the economy is not too attenuated, and that the activity regulated is commercid. After that
finding, due to the exigtence of the jurisdictional hook, in each particular case the jury dso has to find
that the particular robbery charged has a de minimis effect on commerce. Therefore, even though the
nationd class of dl robberies substantidly affects interdate commerce, in a paticular crimind
prosecution an individua may be acquitted because he robbed a homeowner, and his robbery did not
affect interstate commerce™™  Surely the Court could not have intended to say in Morrison that
Congress has no authority to regulate a state activity unless the Court concurs that the activity is a
commercia one that, as a class, directly and substantidly affectsinterstate commerce, yet Congress can
regulate an essentidly intrastate noncommercid activity that does not substantidly effect commerce
where the jury finds ade minimis impact in an individual case'®

Instead, what the Lopez Court meant when it suggested a jurisdictiond eement was a
requirement that the gun itsdf was trangported in interstate commerce, thus moving the case to the

' See eg., United Sates v. Jones, 178 F.3d 479, 481 (7th Cir. 1999) (upholding arson
conviction againg Commerce Clause chdlenge by consdering the "collective effect plus proof of adight
connection between the particular [crime] and interstate commerce."); rev'd, Jones v. United Sates,
529 U.S. 848, 850-51 (2000) (finding that Congress did not intend for arson statute to cover private
residence).

% Morrison, 529 U.S. a 615 (discounting congressiond findings).

% See eg., United States v. Collins, 40 F.3d 95, 99-100 (5th Cir. 1994) (rejecting application
of the Hobbs Act to robbery of a homeowner's cash, jewelry, clothes, and car, and relying on Lopez),
cert. denied, 115 S.Ct. 1986 (1995). Thisisin contrast to courts upholding Hobbs Act prosecutions
where the defendant extorted or robbed a business that made purchases or sales across dtate lines.
See, e.g., Stirone v. United Sates, 361 U.S. 212 (1960); United States v. Davis, 30 F.3d 613, 614
(5th Cir. 1994).

1% See, eg., Hickman, 179 F.3d at 240 ("a jurisdictional element by itself cannot save a statute

that exceeds congressond authority. The jurisdictiona dement must in some way be meaningful, and
the Supreme Court has specified a condition for meaningfulnessin its substantia effectstest.”).
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channd of commerce category.™ Alterndively the Court might have meant a jurisdictiond requirement
limiting convictions to possession of guns intended to be used in the drug trade, atype of activity that as
a class would substantialy affect commerce™®  If the jurisdictional hook is to supplant a finding of

subgtantia effect for the class by Congress and the Court, it cannot be sufficient for every individud

case to have a de minimis impact that does not add up in the aggregate to a direct and substantia
effect. Likewise, when the Morrison Court mentioned the lack of ajurisdictiona €ement supporting
the civil cause of action under the Violence Againg Women Act, it cited the crimina cause of action
under that statute, requiring that a partner cross gate lines to commit or facilitate the abuse. Thisagan
shifts the analysis to the channdls of commerce test. If as a class aggregate instances of violence aganst
women do not sufficiently and directly affect commerce to dlow such regulation under the Commerce
Clause, it is difficult to argue that particular acts of violence, where there is no crossing of date lines and
amere de minimis effect on commerce, are vaidly regulated under the Commerce Clause.

C. A Better Test?

My interpretation of the Court's present test is that it permits federd regulation under the
Commerce Clause wherever there is an economic spillover from the regulated behavior on another state
(the substantid effects test) and whenever the sate fals to physcaly contain the activity within its own
borders (the channds and indrumentaities tests). It isirrdlevant whether the purpose of the regulation is
to beneficially enhance commerce and to protect these transportation routes or whether the purpose is
grictly © prohibit immora behavior. However, the latter purpose, when decoupled from interstate
movement or direct economic spillover effects, will be insufficient to override contrary stete views of
mord behavior. | am not going so far as to claim that my restatement of the current commerce clause
test isthe law, but rather | am claming that my view is congstent with everything the Court has said and
is asengble daboration of where the Court seems to be headed. Moreover, despite the inconsistencies
and nuances yet to be ironed out, | believe thistedt, as least as | interpret it, may be the best the Court
can do, if we define "best" as a test that permits decentrdization, protects minority norms, is less
subjective than plausble dternatives, and is relaivey sable. An examinaion of other proposas
supports this conclusion.

One such proposdl, hinted at by the Court in Lopez and Morrison, would develop categories of
national versus local activities™ | believe a move to delineate specific categories would be a mistake.

87 This explains the Court's citation to a number of cases and statutes imposing such an interstate

trangportation requirement. United States v. Lopez, 514 U.S. at 561 and 562, citing to United States
v. Bass, and United Sates v. Five Gambling Devices).

% United States v. Kirk, 104 F.3d 997 (6th Cir. 1997) (affirming conviction under 18 U.S.C. §
922(0), prohibiting possession of a machinegun required after 1986, by an equaly divided en banc
court, as machine guns have a substantia effect on commerce by facilitating the drug trade.

%9 United States v. Lopez, 514 U.S. 549, 564 (1995) (criticizing the government's nationdl
productivity theory as it would alow regulation of family law, crimind-law enforcement, and education
where "States higtoricaly have been sovereign”); United States v. Morrison, 120 S.Ct. at 1749, 1754
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The Court would put not only family law and education but also crimind law on the non-federd side of
the line. This would be unfortunate, as much crime cannot be successfully controlled by the states.™
On the other hand, under the subgtantia effects test, family law and education will stay, for the most
part, off-limits while crimes involving money and property will be fair game. Moreover, under the
present channels and indrumentdities tests, family law, crimind law, and other traditiondly locd
concerns remain off limits unless they involve movement across date lines.

This dternative dso assumes such categorization is even possble. As Justice Souter reminded
usin his dissent in Morrison, the "effort to carve out inviolable state spheres' has dready been tried and
rejected as incoherent.® Professor Resnik suggested that an attempt to identify the “truly national”
from the "truly locd" by reference back to the founding is doomed, for the federd had yet to be
made."* Such categories are politically based judgments about which government should regulate such

(warning that the commerce clause test must not be dlowed to "obliterate the distinction what is nationd
and what islocd" and that the test suggested by the government would alow Congress to regulate any
type of violent crime as well as family law as "we can think of no better example of the police powers
which the Founders denied the Nationd Government and reposed in the States that the suppression of
violent crimes and vindication of the victims'.)

" For example, there is dmost universal agreement that certain misconduct, such as crimes
committed by transnationa and nationa organizations and crimes that interfere with the core functions of
the federa government should be the subject of federd crimind law. See, e.g., James A. Strazzdlla,
The Federalization of Criminal Law, 1998 A.B.A. Crim. Just. Sec. 56.

L Morrison, 529 U.S. at 645 (Souter, J., dissenting) (noting that the Court made this attempt in
National League of Citiesv. Usery, 426 U.S. 833 (1976) (striking down part of the 1974 Fair Labor
Standards Act as an uncondtitutiond intrusion onto the states ability to regulate internd governmenta
functions), but overruled it nine years later in Garcia v. San Antonio Metropolitan Transit Authority,
469 U.S. 529 (1985) (overruling National League of Cities and upholding the application of
minmum-wage provisions of the Fair Labor Standards Act to the San Antonio trangt authority).

Judstice Souter leveled the same criticiam in discussng the Court's digtinction between
commercid and noncommercid activities It seems to me that the commercia/noncommercia
diginction is not andogous to the falled preeNew Ded didinctions between mining, production,
manufacturing, union membership and commerce. Those digtinctions, having no bads in the text of the
Condtitution or in logic, were, as Justice Souter rightly pointed out, no more than the Court's attempt to
enshrine laissez-faire economics into the Conditution. The commercia/noncommercid distinction, on
the other hand, flows directly from the conditutiond text (to regulate "commerce’), is exceedingly
broad, and is designed to police the outer limits of the Commerce Clause powers with some judicid
review.

92 Judith Resnik, Categorical Federalism: Jurisdiction, Gender, and the Globe, 111 YALE
L.J. 619, 620 (2001) (criticizing categorica federdism as a palitical claim and as an unworkable lega
principle). Professor Resnik aso noted that as a descriptive matter categorica federaism is incorrect,



activities rather than an interpretation of whether the particular federa dtatute regulates commerce.
Though some scholars argue otherwise,™* | believe the Court has learned its lesson and will not attempt
to revive "dud federalism."**

This criticiam of categories or dud federdism as overly subjective aso applies to many of the
dternative tests recently offered by scholars championing judicidly enforced federalism. For example,
Professor Chemerinsky has suggested a functiond andysis of federdism that pragmaticdly assigns
responsibility to state and federa governments'®  Professor Merritt has aternatively argued for
protecting state autonomy through the use of the Guarantee Clause,"*® and for protecting federalism
through a Court imposed "fuzzy" multifactor test, with the full array of factors yet to be discovered.™’

gnce family life and crimind lawv have long been subject to federd dautory and conditutiond
lavmeking. Id. at 644-53. Lessg, supranote  , a 206 ("there is no such thing out there called
‘tradiition’ that lower courts can look to sort out just what objects of regulation should be federa and
which locd. And because there is nothing out there to guide the courts, courts will be guided to
different conclusion. As these differences percolate, and thrust themselves on the Court to resolve, the
results cannot but help but seem, as they were before Garcia, inconsstent.”)

% See eg., Vicki C. Jackson, Federalism and the Uses and Limits of Law: Printz and
Principle?, 111 HARV. L. REv. 2180, 2183 (1998) (suggesting that Lopez assumed “"that the
Condtitution must be read to reserve areas for only the states to regulate’); H. Geoffrey Moulton, Jr.,
The Quixotic Search for Judicially Enforceable Federalism, 83 MINN. L. Rev. 849, 868 (1999)
(suggedting that in the commandeering cases the Court returned to dud federdism); Peter M. Shane,
Federalism's "Old Deal": What's Right and Wrong with Conservative Judicial Activism, 45
VILLANOVA L. Rev. 201, 215 (2000) (suggesting that Lopez embraced dud federdism).

% See, eg., Edward F. Corwin, The Passing of Dual Federalism, 36 VA. L. REV. 1, 17 (1950)
(detalling the desth of dud federalism in 1937); Ernest A. Young, Dual Federalism, Concurrent
Jurisdiction, and the Foreign Affairs Exception, 69 GEO. WASH. L. Rev. 139, 156-63, 177-85
(2001) (arguing that the federdist reviva has not revived dud federalism, though the Court has yet to
learn the same lesson in foreign affairs).

% Erwin Chemerinsky, The Values of Federalism, 47 FLA. L. ReV. 499, 533-40 (1995).

1% Deborah Jones Merritt, Three Faces of Federalism:  Finding a Formula for the Future, 47
VAND. L. Rev. 1563, 1583-84 (1994); Deborah Jones Merritt, The Guarantee Clause and Sate
Autonomy: Federalismfor a Third Century, 88 COLUM. L. Rev. 1, 29-36 (1988).

9" Deborah Jones Merritt, Commercel, 94 MICH. L. REV. 674, 693-712, 742-50 (1995)
(andogizing the Commerce Clause Test to fuzzy logic, and suggesting that the Court look to factors
such as whether the activity is commercid, whether there is a jurisdictiond dement, whether there are
explicit congressond findings, whether the activity is in an area traditionaly regulated by the Sates,
whether the activity is linked to private property, whether the activity is one over which nationd
regulation is necessary, whether the activity is a crime, and whether the activity is linked to the
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Findly, Professor Regan suggests the Court consider whether there is a specid judtification for federa
power such as whether there is a "generd interest of the union” or where "dates are separately
incompetent” to regulate the activity.'*®

While these functiond tests are just the opposite of the sort of formaism represented by dud
federdism, the subjectivity and indeterminacy of such proposdls is clear.”™” For example, under
Merritt's first proposd, how is a court to determine which and how many limitations on state autonomy
are suUfficient to conditute a denid of republican government? Which particular combination of factors
recognized by Professor Merritt in her second proposa, or of factors yet to be discovered by the
Judtices, will be sufficient to strike any particular piece of legidation? Likewise Professor Regan's
"generd interest of the union” judtification for federa regulaion pursuant to e Commerce Clause is
devoid of any objective descriptions®®  More important that the fact that such subjective and therefore
indeterminate tests fall to provide guidance to the lower courts, they impermissibly alow the Jugtices to
"deploy their discretion in pursuit of persond ideological objectives rather than abstract idedls of

workplace, anong others).

' Donald H. Regan, How to Think About the Federal Commerce Power and Incidentally

Rewrite United States v. Lopez, 94 MICH. L. REV. 554, 555 (1995). Professor Althous made asimilar
proposa, suggesting that the Court should focus on whether federal regulation passed under the
Commerce Clause addresses a "nationd market or other system of organization that causes harm a a
nationd levd." Ann Althous, Enforcing Federalism after United States v. Lopez, 38 ARIZ. L. ReV.
793, 817 (1996) (examining Lopez and arguing againg a formaistic approach to the Commerce Clause
and in favor of apragmatic gpproach to the roles of the federd and state governments).

%9 Lynn Baker and Ernie Y oung have defended these federalism tests as no more subjectivethan

individud rights cases, where the Court imposes drict judicid review. 51 DUKE L.J. 75, 85 - 106,
supran. . They citeto the indeterminacy of the substantive due process test, without noting that, for
this very reason, the Court has abandoned free floating due process in the crimina procedure area in
favor of protecting those guarantees through more objective tests gleaned from the specific provisions of
the Bill of Rights See Susan R. Klein, Miranda's Exceptionsin a Post- Dickerson World, 92 J. CRIM.
LAW & CRIMINOLOGY 567 (2001). Baker & Young cite extensvely to a concurring opinion in
Glucksberg, where the Court rejected a substantive due process "right to due;™" the Court has likewise
refused to extend subjective substantive due process beyond "matters relating to marriage, family,
procreation, and theright to bodily integrity.” Albright v. Oliver, 510 U.S. 266 (1994).

2% As Professor Moulton so aptly criticizes, "its approach recognizes that federdism's central

guestion is one of inditutional choice, of deciding which level of government is best suited to solve
particular problems (or to decide whether something isaproblem at dl). . . .The difficulty with searching
judicid review of legidaive decisons dlocaing government responshbility is such decisons are often
enormoudy complex and quite contestable, at both the empiricd and normative levels” 83 MINN. L.
REv. at 915.
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federaism.”®" The danger of adopting a subjective rule was well stated by Professor Lessig. Where
the rule is perceived as palitica, "the Court could not credibly constrain Congress without undermining
its own ingtitutional authority."*

There are two find proposals | would like to mention and rglect. The first, mentioned by Justice
Kennedy in his concurrence in Lopez, would ask whether, in enacting the federa legidation, Congress
had a commercia purpose”® As Justice Souter noted in his dissent in Morrison, thisisaclose cousin
to the intent-bases andysis rgected in Heart of Atlanta, which asked whether the intent of Congress
was to regulate commerce or to regulate morals®® Such an inquiry failsfor two reasons. Firgt, nothing
about the text of the Commerce Clause suggests tha the regulation must be for the purpose of
increasing the flow of commerce, enhancing efficiency, or maximizing money, rather than protecting
interstate commerce from immora uses. All laws are passed at least in part to further a particular mora
stance”® and crimindl laws are passed in whole to condemn immoral behavior.*® In addition to forcing

%L Frank Cross, Realism about Federalism, 74 N.Y.U. L. ReV. a 1329 (suggesting that
consarvative Judtices invoke federalism to turn down habess petitions but ignore it when striking down
date redigtricting or affirmative action plans); Frank B. Cross and Emerson H.Tiller, The Three Faces of
Federalism: An Empirical Assessment of Supreme Court Federdism Jurisprudence, 73 S. Cal. Law
Rev. 741, 757-62 (2000) (examining every Supreme Court decision between 1985 and 1997 and
finding that conservetive outcomes were favored over liberal outcomes when federdism doctrines were
gpplied); William N. Eskridge, J. and John Fergohn, The Alaska Commerce Clause: A Political
Theory of American Federalism, 47 VAND. L. REV. 1355, 1396 (1994) (reviewing 28 magjor
federdlism cases and finding high association between ideology and outcome); Sue Davis, Rehnquist
and Sate Courts: Federalism Revisited, 45 W. POL. Q. 773, 777-81 (1992) (andyzing every non
unanimous civil liberties decison and finding Judtices influenced most by the ideologica posture of the
case); Harold J. Spaeth, Judicial Power as a Variable Motivating Supreme Court Behavior, 6
MIDWEST J. POL. SCI. 54 (1962) (analyzing Warren Court decisons and finding that federalism was
lessimportant in determining the outcome of the case than ideology or activism).

%2 | essig, Trandlating Federalism, 1995 SUP. CT. REV. at 193.

% Lopez, 514 U.S. a 580 (Kennedy, J,, concurring); see also United Sates v. Hickman,
Hobbs Act conviction upheld by equally divided en banc court, 179 F.3d 230, 242 (5th Cir. 1999)
(Higgenbotham, J., dissenting) ("..we do no more today than ingst that Congress identify a non
pretexud, rationd basis...").

2% United Sates Morrison, 529 U.S. 598, 643 (Souter, J, dissenting). See Heart of Atlanta
Motel, Inc. v. United Sates, 379 U.S. 241, 257 (1964) )stating that a congressiond intent to legidate
agang a mord wrong will not render an otherwise vaid exercise of the commerce power
unconditutiona).

2% BEven economic regulations express our preference for capitaism, and redistributive programs
our interest in compassion.
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the federal government out of criminal law entirely, and reversing numerous Supreme Court cases””’ a
motive test is not feasble. Even if it were possble to determine the "intent” of a multimember body,
Congress would become adept at mouthing the right words and hiding its true motive, and any Court
attempt to pierce the pretext would be entirely speculative®®

Findly, a body of literature has suggested the Court adopt "process federdism” rather than
substantive federalism. What these process-based federalism schemes share is that they focus on the
process by which Congress enacted the legidation and ask whether there is a sufficient written
congressional record supporting the economic effect of the activity regulated®® These are perfectly
plausible methods for beefing up the rationa basis the Court should use to review satutes fdling into the
decentrdization federalism category. Such a test, however, will provide insufficient protection for

%% This of course is what distinguishes crimind from divil lav. See, eg., Susan R. Klein,

Redrawing the Criminal-Civil Boundary, 2 BUFF. CRIM. L. Rev. 679, 685-86 (1999) (outlining the
modern American paradigm of crimind law - alegidaive purpose to punish a person for committing a
mordly culpable act that injures society); Carol S. Steiker, Forward, Punishment and Procedure:
Punishment Theory and the Criminal-Civil Procedural Divide, 85 GEORGETOWN L.J. 775, 797-
806 (1997) (suggesting that a sanction must be labded crimind rather than civil if its purpose is to
punish immora behavior).

%7 See, e.g., Champion v. Ames, 188 U.S. 321, 363-64 (1903) (upholding legidation banning the
trangportation of lottery tickets); Scarborough (banning trangportation of guns for felons).

% See, eg., King & Klein, Essential Elements, 54 VAND. L. Rev. 1467, 1540-1542 (2001)
(rgjecting legidative purpose as one of the factors the Court should use to police legidative evason of
the dements rule set out in Apprendi v. New Jersey, and collecting literature and casdaw reviling
purpose andysds as "indeterminate, illogicd, and futil€'). But see, Mitchdl Berman, Coercion without
Baselines. Unconsgtitutional Conditions in Three Dimensions, 90 GEO. L.J. 1, 23-7, 83-4 (2001)
(recommending moative test).
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See, e.g., Bary Friedman, Legidative Findings and Judicial Sgnals. A Positive Political
Reading of United States v. Lopez, 46 CASEW. RES. L. Rev. 757, 765-71 (1996) (suggesting that
Congress must establish a record judtifying nationd legidation to withstand Court scrutiny); Vicki C.
Jackson, Federalism and Uses and Limits of Law: Printzand Principle, 111 HARV. L. Rev. 2181,
2234-46 (1998) (proposing a "process-based 'clear evidence/clear Statement™ test, under which
Congress must produce a record, conssting of legidative hearings and floor debate, as to why the
exercise of authority was appropriate); Stephen Gardbaum, Rethinking Constitutional Federalism,
74 TEX. L. Rev. 795, 831 (1996) (suggesting that the Court should review the congressiona record to
determine whether Congress took into account federalism concerns and judtified federd legidation,
andogizing his test to the "hard look™ doctrine of judicid review of adminigtrative decisons); Lawrence
Lessig, Trandating Federalism 1995 SUP. CT. Rev. at 207-213 (suggesting that the Court require
procedures such as a clear satement of economic effect, a review of any sdf-imposed limits Congress
built into the statute, and whether the legidation alows states to opt out).
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minority norms, which will certainly be defested in the process. A smilar criticism can be levied againgt
my newer verson of process federdism, which relies on the dructure of the federd crimind law
enforcement apparatus to foster federalism. As demondtrated above, thisis effective only where norms
are shared. If we wish to protect minority norms confined to a Single state, Some measure of heightened
sorutiny is required® The Court's present Commerce Clause jurisprudence is probably as close aswe
can come.

[11. Independent-Norm Examples

The Court's new limitations on federd authority under the Commerce Clause shoud provide a
narrow range of protection for independent norms in the crimind law, and dmost no protection for
concurrent federa-state crimind jurisdiction. Wherever the conduct to be regulated, whether economic
or purdy mord, physicaly crosses a dae line it can be regulated pursuant to the channdls or
ingrumentaities tests, and will be reviewed only for whether it has arationd bass. Where the conduct
is whally intrastate but commercid, it can be regulated pursuant to the subgtantia effects test, though
with dightly more gringent review. It is only where the conduct is wholly intrastate, noneconomic in
nature, and will have little or no economic spillover effect on neighboring states, that there is any hope
for Court protection. Very few areas of conduct fit into this narrow category. Regulation of certain
sexud, religious, educationd, and medica practices may be circumscribed, at least where federa and
date regulation is not aready prohibited by the First Amendment or by substantive due process privacy
penumbra

A look at three issues presently percolating through our courts and political systems will be
ingtructive on the issue of whether the Court's current Commerce Clause jurisprudence will protect any
independent norms, as | suggest it should, or whether politics will triumph over neutral application of the
law, as is entirdy possble. | will discuss the regulation of sodomy and the Steate regulation of gay
marriages and two medica regulations, the use of life-ending drugs by the termindly ill and the use of
medica marijuana. | believe tha these three examples fit into the smdl class of policy disputes where
the disagreement is primarily mord rather than economic or commercid, and where the effects of an
outlier policy in an outlier sate can be substantially confined to that state.  When you have that
combination, that is an attractive case for federdism. Because the disagreement is mord, the case for
diversty is very drong, and concomitantly the case for commerce clause regulation is very wesk.
Though admittedly my version of the Court's current commerce clause test has to strain a bit to fit these
three examples, these are the kinds of cases that warrant judicia protection.

A. Same Sex Marriages

% Jugtice Stevens in his dissent in Lopez correctly noted that the Court is abandoning the rational
bass test for regulation judtified under the substantial effects prong of Commerce Clause andyss.
United States v. Lopez 514 U.S. a 608 (Stevens, J, dissenting) (“there is today, however, a
backward glance at both the old pitfalls, as the Court treats deference under the rationdity rule as
subject to gradation according to the commercia or noncommercia nature of the immediate subject of
the chdlenged regulation.”)
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Homosexuds are presently free from the risk of federa crimind prosecution for sodomy,
regardless of whether they are married, only if they remain in or travel to those states where sodomy is
legd. The Mann Act origindly barred the trangportetion in interstate or foreign commerce of any
woman or girl with the intent that she engage in prostitution or for any other immora purpose®' This
rather vague federd prohibition of interstate movement for the purpose of "immord™ conduct was
upheld in a series of Supreme Court cases”” Nevertheless, the statute was amended in 1986 to
change "immord purposg" to "any sexud activity for which any person can be charged with a crimind
offense” and the gender-specific language was removed.™™ It thus appears that, in light of Bowersv.
Hardwick®* and the many states, such as my home state of Texas, that il criminalize sodomy,”™
same-sex couples vdidly married in Hawali cannot safely vacation in Texas, so long as thelr intent to
engage in sex is "one of the dominant purposes’ of their trip.**® Though there is some small chance the
Court would protect sodomy between homosexua couples vaidly married in their home state”” and

21 See Rep. Sec'y Commerce and Labor (1908) 18; Senate Document No. 196 51st Cong. 2nd
Sess. (1909); 45 Cong. Rec. 813, 1036-37 (1910).

%2 See Hoke v. United States, 227 U.S. 308, 323 (1913) (upholding constitutionality of the
Mann Act against Commerce Clause and right to travel chdlenges); Caminetti v. United States, 242
U.S. 470, 496 (1917) (upholding conviction for transportation of a women from Cdifornia to Nevada
for purpose of consensud sex, rgecting chdlenge that the statute was intended to criminaize only
commercia vice). Note, Interstate Immorality: The Mann Act and the Supreme Court, 56 YALE
L.J. 718, 725-30 (1947) (criticizing Supreme Court interpretation of "immora purposg” language of
Mann Act as vague and contrary to the rule of |enity).

3 See 18 U.SC. § 2421 (West 2001) (amended in 1986 by Public Law 99-628, § 5(a)(1),
(b)(2), Nov. 7, 1986 100 Stat. 3511.

24478 U.S. 186, 194-96 (1986) (holding that due process does not prevent the criminalization of
consensua sodomy by gay partners).

?!> Diana Hassdl, The Use of Criminal Sodomy Lawsin Civil Litigation, 79 TEXASL. Rev. 813,
821, n. 46 (noting the 16 dates that currently criminalize sodomy and that 4 or those limit the ban to
persons of the same sex); Tex. Penal Code Ann. § 21.06 (Vernon 1994).

?1° See eg., Mortensen v. United States, 322 U.S. 369, 374 (1944) (interpreting the Mann Act
to require that the defendant's intent that girl engage in progtitution "must be found to exist before the
concluson of the intergate journey and must be the dominant motive of such interstate movement™);
United Sates v. Snow, 507 F.2d 22, 23-24 (7th Cir. 1974) (holding that the Mann Act only requires
that a defendant's intent to have femaes engage in immora conduct be one of the dominant purposes of
atrip across state lines, not the dominant purpose); United States v. Miller, 148 F.3d. 207, 212 (2d
Cir. 1998) (same).

27 This seems to me quiite unlikely. Even if the Court were willing to recognize the homosexual
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there is little chance the United States Attorney's Office would actualy prosecute such a case”™ there

remains some small risk of prosecution.”® This dight risk of federal prosecution, coupled with the
attendant socid consequences of engaging in even unenforced crimina behavior,”® is sufficient to chill
the local norm.

Neutra gpplication of current commerce clause jurigorudence should eiminate any risk of Sate
or federd prosecution, and protect the minority norm, so long astheindividud remainsin her home Sate
(and it protects the norm.) Though homosexud sodomy is not protected from date or federd
cimindization by the privacy penumbra that shelters procregtion and pregnancy termination
decisions** Congress has no authority to regulate purely intrastate sexual behavior of a noncommercial
nature”*  Thus, while current commerce clause jurisprudence alows the currently worded Mann Act
to stand, it should prevent Congress from adopting a"mega-DOMA™ prohibiting individuas states from

marriage in the gate in which it was performed, it gill might dlow afederd prasecution under the Mann
Act in a state where such marriage was not recognized under DOMA, supra n. 25, and where sodomy
isacrime.

8 U.S. Attorney's Manua § 9-79.100 (1997) (providing that unless minors are the victims,
prosecution should be limited to "persons engaged in commercid proditution activities.")

2% seg, eg., Cleveland v. United Sates, 329 U.S. 14, 18-20 (1946) (rejecting freedom of
religion chdlenge to Mann Act conviction of Mormon husbands for trangportation of their plura wives
across date lines, and finding polygamy was "immord™ within the meaning of the Act); Garner v. State,
41 SW.3d 349 (Tx. Ct. App. 2001) (upholding the convictions of two men for consensua sodomy in
violation of Texas Penal Code § 21.06).

220

See, eg., Ryan Goodman, Beyond the Enforcement Principle. Sodomy Laws, Social
Norms, and the Social Panoptics, 89 CAL. L. REV. 643 (2001) (examining socid effects of
underenforced sodomy laws in South Africa); Diana Hassd, The Use of Criminal Sodomy Laws in
Civil Litigation, 79 TEX. L. Rev. 813 (2001) (detailing use of underenforced sodomy laws to
disadvantage gay people in family law, public employment, and immigration).

2 Bowersv. Hardwick, supran.

?22. Perhaps one could argue that sodomy can be federally prohibited so long as the statute requires

movement across date lines by ether party, a any time, for any reason. This in essence imprisons
homosexudss forever to their home gtates. | would hope that this would be an uncongtitutiona status
crime, or would violate right to travel. Admittedly, such a holding would cast some doubt on the
objectiveness of the bright-line test permitting federd regulation whenever there is intersate movemen.
However, a limit on federa regulation that excludes persons, unless those persons were moving in
furtherance of the crime, would il be managesgble.
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recognizing same-sex marriages, and should likewise prevent Congress from enacting a federal ban on
sodomy similar to the Mann Act but without the requirement of interstate movement.

B. Physician Assisted Suicide

Can the federd government prevent termindly ill Oregonians from ending their lives? Here is
another area to which the Due Process Clause of the Fourteenth Amendment does not speak - it neither
mandates nor prohibits assisted suicide®®  Oregon voters have twice approved an assisted suicide
Satute, permitting doctors to prescribe lethd medications to terminally ill Oregonian adults™*
Republican Attorney Genera John Ashcroft, reverang a 1998 adminidrative decison by former
Democratic Attorney Genera Janet Reno,” determined that "prescribing ... controlled substances to
assis suicide violates the Controlled Substances Act” and asked the DEA to revoke the drug licenses of
doctors who prescribe life-ending medication pursuant to the Oregon Act.”® Generd Ashcroft's
actions were firg temporarily stayed and then permanently enjoined by a conservative Republican
federa judge appointed by President Bush's father.””” Though the opinion was rendered purely as a
matter of Statutory interpretation,”® the indignation and constitutional challenge rang dear. "On
November 6, 2001, with no advance warning to Oregon representatives, Attorney General Ashcroft ...
fired the firgt shot in the battle between the state of Oregon and the federa government over which

?23  see Vacco v. Quill, 117 S.Ct. 2293 (1997) and Washington v. Glucksberg, 117 S.Ct. 2258
(1997), both holding that state bans on assisted suicide do not violate the fourteenth amendment.

% Oregon's Death With Dignity Act, Or. Rev. Stat. §§ 127.800 - 127.880 (2001) approved by
the votersin 1994 and 1997. The Act requires that two doctors certify that the patient has less than Six
monthsto live, has voluntarily chosen to die, and is competent to make hedth-related decisions.

> Letter from the Honorable Janet Reno, Attorney Genera of the United States. to chairman

Henry J Hyde, House Comm. on the Judiciay, (June 5, 1998), avalable at
http:/Mmww. usdoj.gov/opalpr/1998/June/259ag.htm.html .

%% Digpensing of Controlled Substances to Assist Suicide, 21 CFR Pt. 1306.04, Attorney General
Order No. 2534-2001, 66 Fed. Reg. 56608 (Nov. 6, 2001).

227

Sate v. Oregon v. John Ashcroft, Temporary Restraining Order, Case No. CVO01 - 1647 (D.
Or. 2001), permanent injunction imposed in 2002 WL 562198 (D. Or. 2002). U.S. Didtrict Judge
Robert E. Jones was appointed by former president Bush in 1990.

% gate of Oregon v. Ashcroft, 2002 WL 562198, p. 7 (D. Or. 2002) (holding that when
Congress enacted the federa Controlled Substances Act and implementing regulations, which permits
the DEA to revoke the registration of physicians and pharmacists who prescribe a controlled substance
other than for "a legitimate medica purpose” it intended that each date, not the Attorney Generd,
determine what medica practices are "legitimate”).
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government has the ultimate authority to decide what congtitutes the legitimate practice of medicine...
the citizens of Oregon, through ther democratic initiative process, have chosen to resolve the mord,
legd, and ethica debate onzphysicimassisted suicide for themsdves by voting --not once, but twice --
in favor of the Oregon Act.”**®

While the condtitutional question is a close one, ether crimina prosecution or civil pendties
againg Oregon doctors probably should not survive Commerce Clause scrutiny.  The Solicitor
Generd's Office would argue that being paid by a patient to write a prescription isacommercid activity,
and in the aggregate this purdly intrastate activity substantidly effects intersate commerce. However,
one would be hard pressed to define this effect as subgtantia, given that the Act has been used by only
about 70 terminally ill people since 1997.*° Doctors and state officias could make their case more
attractive by writing their prescription for free, or even providing the drug from a state-run dispensary.

A better way for the federa government to judtify either Attorney Generd Ashcroft's action or
any new federd legidation crimindizing the writing of such prescription?™ is to dlaim that regulating
prescriptions for lethd doses of barbiturates is "an essentid part of a larger regulation of economic
activity, in which the regulatory scheme could be undercut unless the intrastate activity were
regulated.””* The congtitutiondity of the regulation of afew prescriptions written in Oregon will depend
on how the Court defines the term "essentid.” Certainly the regulation of prescription drugs nationwide
will be upheld ether because the drugs themsdves trave through commerce or because the sale of

229

Id. at p. 1 - 2. Judge Jones noted that officids from Oregon specificaly asked Attorney
Generd Ashcroft, in writing, to consult them if former Generd Reno's interpretation of the Controlled
Subgtances Act were to be reexamined. Though Generd Ashcroft's office assured Oregon
representatives that no change was anticipated, and that the Department of Justice would consult with
them if the Stuation changed, "the Attorney Generd of the United States completely ignored his earlier
promise to the Oregon Attorney Generd to ascertain Oregon'sviews." 1d. at p. 4.

?®" There is some dispute as to the number. See State v. Ashcroft, 2002 WL 562198, p. 3 (D.
Or. 2001) ("Since 1997, the Oregon Act has been utilized by approximately 70 termindly ill
Oregonians.”); Carol M. Ostrom, Mom's Assisted Suicide Places a Face on Debate, HOUS, CHRON.,
Mar. 3, 2002, at A49 (counting 91 persons since 1997).

#1 "Between 1998 and 2000, two separate federal legidative attempts to preempt the Oregon act

faledtopass” Id. at 4, n.6.

%2 United States v. Lopez, 514 U.S. at 561; see also Hodell v. Indiana, 452 U.S. 314, 329 n.
17 (1981) (provison not vdid in itsef may be uphed if it is"an integra part of [a] regulatory program’);
Adrian Vermuee, Does Commerce Clause Review Have Perverse Effects?, 46 Villanova L. Rev.
1325, 1329-40 (2001) (arguing that current Commerce Clause doctrine will have the perverse effect of
increasing centraization because Congress will enact broad and comprehensive regulatory schemes to
ensure that regulation of intrastate behavior will be deemed condtitutiond).
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drugs is a commercid activity substantidly affecting intersate commerce.  Time will tdl whether the
regulation of those 70 prescriptions are an essentid part of the federa governments scheme to regulate
drug sales nationwide, or whether the Court will seefit to unbundle a particular drug in a particular state
from the comprehensive scheme. A neutra application of the law pointsto the latter result.

Should the Court side with Generd Ashcroft, officids in Oregon could nonetheless escape
federd regulation by authorizing the use of less powerful drugs not regulated by the DEA, or by
authorizing less pleasant methods such as gunshot or agphyxiation. If the Court neutraly and gtrictly
enforces its new Commerce Clause jurisprudence, it ought to put medica care on the non-commercia
sde of the line, dong with education and family law, and subject the regulation to more stringent review.
The effect on commerce of these few prescriptions should be deemed ronessentia to the regulatory
scheme, and the effect on commerce of these few prescriptions too attenuated to justify federd
intervention.”

C. Medicinal Marijuana

In the find and mogt difficult example, | will consder whether the federd government can defeat
the Compassionate Use Acts enacted in nine states” The Court specifically dedined to ardress this
issuein United States v. Oakland Cannabis Buyers Cooperative > where it upheld acivil injunction
agang a marijuana cooperative, and rgected the argument that the injunction had to be modified to

recognize a common law medica necessty defense. Though rightly holding thet the defense of legd

% The government might argue, as it did in Lopez, that the effect on commerce is not Smply the

few dollars spent on the doctor visit and the pill, but includes additiond effects such as lost wages and
funeral expenses. This was rejected as too atenuated in Lopez, however, and is even more of a stretch
in this case. Moreover, given the cost of care to the termindly ill and the fact that most of them are
probably no longer able to work, there may be anet economic gain from an early desth.

? See, Compassionate Use Act of 1996 (Calif. Health & Safety Code 11362.5) (West Supp.
2000); Arizona Rev. State. Ann. 13-3412.01 (West 1997); Alaska Stat. Ann. § 11.71.090,
17.37.010-17.37.080 (2000); Nevada Secretary of State, Ballot Question 91998 Generd Election
(supporting amendment to dae conditution dlowing medicnd use of maijuand)
<http://sos.state.nv.us/nvel ection/1998genera/questions/29.html>, Nevada Congtitution Article 4, § 38;
Oregon Medicd Marijuana Act (alowing citizens "suffering from debilitating medica conditions' to use
"smdl amounts'); Ore. Rev. Stat. 475.300-475.346 (1999); Measure No. 692 (allowing "qualified
patients’ to use marijuana), Washington Rev. Code Ann. 69.51A.005-900-69.51A.902 (1997) and
Supp. 2000-2001 (West Supp. 2001); Colorado Amendment 20, Colorado Congtitution Art. XVIII, §
14 (dlowing medica use of marijuana and creating a sate-run confidentia registry); Maine Revenue
Statute Ann. Title 22, § 2383-B(5) (2000); Legdization of Marijuanafor Medica Treatment Initiate of
1998, (approved by Didrict of Columbia voters); Hawaii Revenue Statutes 88 329-121 - 329-128
(Supp. 2000).

2% 532 U.S. 483 (2001).



necessity can never succeed where alegidature itsalf has determined that it should not, the Court noted
that it would not "condder the underlying conditutiona issues™ including whether the federd drug
statutes "exceed Congress Commerce Clause powers.”* The three concurring Justices, led by that
champion of federdism digtice Stevens, noted that the mgority's holding that there is no necessty
defense applies only to distribution cases®’ Justice Stevens believes that we ought to show "respect
for the sovereign States that comprise our Federal Union™*® by allowing a necessity defense to federal
prosecutions where the individua merdy cultivated and possessed marijuana based upon his physicians
recommendetions.

| will here pogit the most atractive case for the sate of Caifornia; cultivation of marijuana by
the patients themselves, after recaiving aletter from their doctor verifying that they have one of the listed
diseases and that no other course of trestment was effective, and after receiving the seeds directly from
dity officdas®® This scenario is not farfetched.”

In resolving the Commerce Clause issue, the Court would have to ask whether this purdy
intrastate behavior, in the aggregate, substantialy affected commerce. It seems to me the answer might
well be "no," depending upon how the Court defines the class of activity being regulated and whether it

2 1d. a 7 (holding that because there is no statutory ambiguity, the canon of constitutional

avoidance has no application).

Z7 1d. at 10 (Stevens, J, joined by Souter and Ginsburg, concurring). The concurrence criticizes

the mgority for a broader holding that the defense of necessty is unavailable to anyone under the
Controlled Substance Act.

28 1d. at 10.

9| note that if the State were to limit Proposition 215 in this manner, patients and the government

officids would be subject to at most afederd misdemeanor offense for their first conviction. See 21
U.S.C. §844; 21 U.S.C. § 841b4.

0 Proposition 215 authorizes only the possesson and cultivation of marijuana, and only after

approva by a physician. Compassionate Use Act of 1996, Cd. Hedth & Safety Code 11362.5(d)
(West Supp. 2000). The Didtrict Attorney of San Francisco, in an amicus brief filed a the lower court
level, indicated that San Francisco may authorize city hedth officids "to operate marijuana digtribution
centersfor serioudly ill patients” Brief for the Didrict Attorney of San Francisco as amicus curiae at 11,
Cannabis Cultivators, F.Supp.2d 1086 (N.D. Cdif. 1998). The City of San Jose presently licenses
dispensaries to control the strength and number of marijuana plants and to set maximum client purchases
per week. Dan Baum, California Separate Peace, Rolling Stone Mag., Oct. 30, 1997 at 43; Elaine
Shannon, Too High in California?, Time, Dec. 9, 1997 at 84. The Oakland Police Department
licenses a single cooperdtive and requires patients to carry identification cards. Michadl Pollan, Living
with Medical Marijuana, New Y ork Times Magazine, July 20, 1997 at 2-23.
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believes usars of medicind marijuana are otherwise law abiding. If the class of activity being regulated is
the entire illegal marijuana market o even the entire illicit drug market, then of course in the aggregeate
the transactions have a substantia effect, or would be an essentid part of the larger regulatory scheme.
However, one would argue the class is the purdly indate legal medicd marijuana growers/users, and that
there is no nationa market for this class of activity. Likewise, the regulatory scheme concerns only the
nationdl market for illegal marijuana, not the local market for the distinguishable medicind marijuana®*
If a serioudy ill patient in Cdiforniais denied legd medicd marijuana by contrary federd law, he will

amply suffer rather than attempt to obtain illegd marijuana on the black market. This distinguishes the
Wickard case, because if Mr. Wickard was barred from home growing whest he would certainly have
purchased it on the legd nationd market. This argument would aso be contingent on convincing the
Court that those dates dlowing medicind marlilj uana regulate it stringently enough to prevent it from
finding its way onto the nationa black market**  Findlly the outcome would also depend on whether
the Court views medicind marijuana as part of the clearly commercid nationad war on drugs or as part
of the traditiondly state regulated relm of medica care.

Conclusion

The didtinction between "decentrdization” federdism and "independent-norm” federdism in the
crimind law is a useful one, regardless of whether the purpose of the digtinction is purely descriptive, or
whether it might be used to build doctrine. As adescriptive matter, it identifies those federd crimind
datutes that contradict an independent state norm and therefore are most likely to impinge upon the
dates as protectors of individua liberties. It dso relieves those scholars, legidators, and judges
concerned with dtates as laboratories for achieving shared norms from concern regarding federd
crimind datutes that merely replicate sate norms.  Unique attributes of crimind law, such as the minor
role played by the federad government, the lack of private causes of action, and the failure of federa law
to preempt dtate law, lead to a robust level of experimentation in those cases regardless of Court
intervention. As a precriptive matter, assuming the desirability of indegpendent norms, the digtinction
might be used as a basis for gpplying heightened judicid scrutiny to one category of cases, and as an
argument in favor of congructing an objective test focusing on physica and economic spillover into a
neighboring sate.

| have suggested that the Court is dready moving toward an objective economic/physica
Sillover test under the Commerce Clause for dl federd Satutes, crimina and civil, regardiess of
whether these gstatutes implicate decentraization federadism or independent-norm federdism. In the
crimind law area, those statutes which provide concurrent federd jurisdiction over misconduct aready

1 This digtinction between the legal and illegd drug markets was made by Lauryn P. Gouldin in
Cannabis, Compassionate Use and the Commerce Clause: Why Developments in Caifornia May Limit
the Congtitutional Reach of the Federd Drug Laws, 1999 Ann. Surv. Am. L. 471, 518-19 (1999).
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Perhaps, in our day of genetic engineering, we could develop a legd locd dtrain of marijuana
that is different in gppearance than illegal marijuana, in order to monitor whether t is escgping locd
control.
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illegal pursuant to state law do no real harm to ather the decentralization or liberty-enhancing values of
federdism. While a judicid finding of uncongtitutiondity here wagtes time and energy, it likewise does
little harm, as the prohibition can be re-enacted with a jurisdictiona hook, can be achieved through the
Spending Clause, or can be enforced at the state level. Where the federd Statute restricts state-created
liberties, however, it harms the decentrdization and liberty enhancing values of federdism, and ajudicid
finding of uncondtitutionaity under the Commerce Clause has red hite in protecting these values. It is
these very few cases that warrant judicid and scholarly attention.  One might legitimately be leery of

congtructing doctrind digtinctions based upon indtitutiona features and doctrines that distinguish crimind
from civil law, when such disinctions are not grounded in the text or higtory of the Condtitution.

However, one cannot legitimately arguein favor of protecting federalism where the federd statute harms
business interest, but not where it harms homosexuas. Though my examples in Part 111 dl concerned
liberd issues, a neutrdly applied federdism test should, of course, protect mora and political minorities
both left and right who cluster in communities and control a state's policy, on an issue that is not subject
to a guarantee of rights secured by the U.S. Condtitution. To remain viable, the Court's new federalism
must at least appear to be neutraly applied.
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