DEPARTMENT OF THE ARMY
SOUTHWESTERN DIVISION, CORPS OF ENGINEERS
1100 COMMERCE STREET
DALLAS, TEXAS 75242-0216

February 19, 2009

Reply to
Attention of:

Office of Counsel

SUBJECT: Freedom of Information Act Request/Appeal, Southern Border Fence, Texas/Mexico
Border

Ms. Denise Gilman, Clinical Professor
The University of Texas

School of Law

727 E. Dean Keeton Street

Austin, TX 78705-3299

Dear Professor Gilman:

This response replies to the real estate, plat and property owner information portion of Item
2 of your amended Freedom of Information Act (FOIA) request dated May 12, 2008, addressed to
the Fort Worth District. To summarize the actions related to your amended FOIA request: You
had initially received a no records response from the Fort Worth District dated June 25, 2008. In
that same response, you were also given contact information for the Department of Homeland
Security FOIA Office. On August 13, 2008, you timely submitted your FOIA appeal to the Fort
Worth District. The Fort Worth District forwarded your appeal to our Headquarters office in
Washington, DC, on August 29, 2008. By memorandum dated November 25, 2008, the
Headquarters office returned your appeal to the Fort Worth District for further processing regarding
Item 2 of your amended request. The Fort Worth District by letter dated January 29, 2009,
forwarded documents to you related to Items 1 and 3 of your amended request. As indicated in the
January letter, the records for Item 3 related to awarded task orders did not exist at the time of your
amended request. The records were being provided even though under the provisions of the FOIA,
the Fort Worth District was not obligated to provide these records. As further explained in the
January 2009 response, maps that would be responsive to Item 2 of your amended request were
forwarded to the Department of Homeland Security for response. For Item 4 of your amended
request, there are no records as indicated in the Fort Worth District response to you dated June 25,
2008. Additionally, as explained in the Fort Worth District June 25, 2008 response, any records
that may exist for Item S would be located at the Department of Homeland Security.

After you have made your review of the determination which follows and the enclosed
records, if you believe an appeal is still necessary, you may file it per the instructions contained in
the last paragraph of this letter.
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The policy of the Department of the Army is to release the maximum amount of
information under the FOIA unless the information is exempt from release and a significant
reason exists for non-disclosure. I have reviewed the documents which the Fort Worth District
forwarded along with your FOIA requests and have determined to withhold a portion of these
documents pursuant to Exemption 6 of the FOIA, 5 United States Code, Section 552(b)(6) and
the Privacy Act, 5 United States Code, Section 552(a). Redacted copies of the documents are
enclosed.

Exemption 6 provides for the exemption of "personnel and medical files and similar files,
the disclosure of which would constitute a clearly unwarranted invasion of personal privacy."
Exemption 6 is applied broadly to "information, which applies to a particular individual." The
Supreme Court issued a 1989 decision that contains 5 principles to apply when determining the
release of records under Exemptions 6 and 7(c). United States Department of Justice v.
Reporters Committee for Freedom of the Press, 109 S.Ct. 1468 (1989). These five (5) are:

1. substantial privacy interests can exist even though the information has been
made available to the general public at some other place and time,

2. the identity of a requester under FOIA cannot be used in the determination to
make a release,

3. whether any public interest will be served by the release and not the purpose of
the request,

4. a narrower scope of public interest limited to the true intention of FOIA which
is to allow the public to see how the Government conducts its business,

5. adetermination that there are certain types of information that is always
protectible without regard to individual circumstances.

Per the Reporters Committee decision, the analysis for release must consider the
document and its relationship to the purpose of the FOIA. My review of the documents brings
me to the conclusion that releasing this information related to individual property owners has no
bearing on how the Government conducts business. The following language from Reporters
Committee, 109 S.Ct. at 1485, is particularly persuasive in my determination that this
information should not be released:

The privacy interest in maintaining the practical obscurity of rap-sheet information
will always be high. When the subject of such a rap sheet is a private citizen and
when the information is in the Government’s control as a compilation, rather than as a
record of “what the Government is up to,” the privacy interest protected by
Exemption 7(c) is in fact at its apex while the FOIA-based public interest in
disclosure is at its nadir.
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Accordingly, we hold as a categorical matter that a third party’s request for law
enforcement records or information about a private citizen can reasonably be expected
to invade that citizen’s privacy, and that when the request seeks no “official
information” about a Government agency, but merely records that the Government
happens to be storing, the invasion of privacy is “unwarranted.”

Even though the above quotes references Exemption 7(c) records specifically, the
principle has been applied by the courts to both Exemptions 6 and 7(c).

Applying this court ruling and the provisions of Exemption 6 of the FOIA, I find that no
public interest as to the agency’s performance would be gained by the release of the identity of
the property owners, real estate, or plat information. Making such a release would constitute a
clearly unwarranted invasion of the privacy rights of those citizens.

I trust that you will appreciate the consideration upon which this determination is based.
However, because a portion of your request has been denied, you are advised of your right to appeal
this determination through this office and we will forward it to our Washington Office for
processing to the Secretary of the Army (Attn: General Counsel). An appeal must be received
within 30 days of the date of this letter. The envelope containing the appeal should bear the
notation, "Freedom of Information Act Appeal," and should be mailed to: U.S. Army Corps of
Engineers, Southwestern Division, Attn: CECC-SWD, 1100 Commerce Street, Room 824, Dallas,
Texas 75242.

Sincerely,
A ZE

Eugené Kastanek
Assistant Division Counsel

Iy

Enclosure
Copy furnished (without enclosure):

Fort Worth District FOIA Officer
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