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Statement of Purpose:

This policy paper is intended to aid in the implementation of a reporting process mandated by a
Resolution passed by the Austin City Council and Travis County Commissioners Court.' The
Resolution declares freedom from domestic violence a human right, and conveys an
acknowledgment that, in accordance with international human rights law, local agencies have a
binding obligation to take action to protect all members of the community from domestic
violence. It signals a unified philosophical and practical commitment on behalf of Austin and
Travis County to addressing the problem of domestic violence. To this end, the Resolution
includes a requirement that a biannual report (henceforth: ‘the Report’) be prepared by the
Austin/Travis County Family Violence Task Force. The Report, which is to reflect the ideals and
goals of a human rights perspective on domestic violence, will identify “gaps and barriers in
service delivery to survivors of domestic violence” and describe “challenges faced by survivors
of domestic violence”, and will provide “recommendations on how to improve services to those
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survivors.” The Report will be comprised of three parts, each concerning a different service

group. These are:

1. Law Enforcement and Probation
2. Mental and Physical Healthcare, and

3. Criminal Prosecution.?

This policy paper is dedicated to providing a human rights framework and guidelines for the

production of the Law Enforcement component of the Report. It will:

® Provide an accessible introduction to human rights theory as it applies to law
enforcement responses to domestic violence; and

e Guide the reporting process by providing analysis and concrete recommendations
concerning what, on a human rights perspective, should be monitored in assessing law

enforcement services.

Given its motivation and content, this policy paper will be of most interest to those tasked with
researching and writing the Report, to domestic violence policy makers, and to those working in

law enforcement.
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l. Definitions

Domestic Violence:

‘Domestic violence’ is defined, following the definition adopted by the United States Department
of Justice, the definition supplied in Article 2(a) of the Inter-American Convention on the
Prevention, Punishment and Eradication of Violence against Women (‘Convention of Belém do
Pard’), and the definition supplied in Article 3(b) of the Council of Europe Convention on
preventing and combating violence against women and domestic violence (‘Istanbul
Convention’), as abusive behavior in any domestic relationship (a relationship between intimate
partners, members of a domestic unit, or family members, “whether or not the perpetrator
shares or has shared the same residence with the victim,”)* where the abusive behavior is used
by one person to gain or sustain power or control over another. As such, domestic violence can
involve “physical, sexual, emotional, economic, or psychological actions or threats of actions

that influence another person.”

Behavior that constitutes domestic violence may include “any
behaviors that intimidate, manipulate, humiliate, isolate, frighten, terrorize, coerce, threaten,

blame, hurt, injure, or wound someone.”

Law enforcement agencies:

‘Law enforcement agencies’ refers to the State and local agencies engaged in the work of law
enforcement. In Austin and Travis County these include: County Sheriffs, Police, Constables

and Rangers.

The Report:
‘The Report’ refers to the biannual report mandated by the Resolution. The paper at hand has

been written prior to the production of the first Report, and is intended to guide and aid the

reporting process.

The Resolution:

‘The Resolution’ refers to the identical Resolutions passed by the Austin City Council and Travis
County Commissioners Court in 2014, declaring freedom from domestic violence a human right,

and providing a call for action on the part of local government agencies.’

Victim of Domestic Violence:




A Victim of Domestic Violence’ is any person who suffers physical, psychological or emotional
harm as a result of an act of domestic violence. This definition includes the person who is the
primary target of the violence as well as all people who experience secondary harm arising from
the abuse of the primary target (e.g. where children or others in the household suffer
psychological harm from witnessing an attack on a family member, or encounter physical harm

through intervention).®



Il. Introduction

“If you have come here to help me, you are wasting your time. But if you have
come here because your liberation is bound up with mine, then let us work

together” - Lilla Watson’

In 2014, the City of Austin and Travis County recognized freedom from domestic
violence as a human right. This recognition on the part of city and county came at a welcome
time, given the prevalence of domestic violence in the USA, in Texas, and in the Austin and
Travis County region.'’ But what precisely does it mean for freedom from domestic violence to
be recognized as a human right?

By framing the problem of domestic violence in terms of human rights, certain
considerations that are neglected by traditional approaches to domestic violence, (approaches
that treat domestic violence as a private matter, or as a matter to be dealt with solely on the
terms of criminal law), are brought into view.

On a human rights perspective, domestic violence becomes a matter of public concern
and State responsibility. Human rights are those rights that people enjoy equally and
inalienably, simply in virtue of their participation in humanity."' And the defense and realization
of human rights, being bound up with the basic dignity of all human beings as human beings, is
of concern to all people.'”” The human rights tradition emphasizes State responsibility for
upholding human rights, and governments are said to have a special and binding duty to protect
human rights and prevent their violation: “human rights and fundamental freedoms are the
birthright of all human beings; their protection and promotion is the first responsibility of

Governments.”

So, by framing freedom from domestic violence in terms of human rights, we
pull the issue of domestic violence out of the private sphere to which it has historically been
relegated, and confront it as a matter possessed of universal public significance. The protection
of human rights is a matter of concern for all. And governments are held responsible for
ensuring the freedom of human beings from the experience of domestic violence.

There are other benefits to the human rights approach as well. Domestic violence
situations are amongst the most socially complex situations law enforcement agencies confront.
They frequently involve issues of health and wellbeing, of family, of home, of personal freedom,
of gender, of social origins, culture and financial security. Law enforcement officers who
respond directly to incidents of domestic violence are traditionally tasked to determine whether a

discrete crime has been committed. But as law enforcement agencies have increasingly and



commendably acknowledged through evolving practices and policies, the reality is that the
victims of domestic violence often cannot be afforded the full protection of the law against a
perpetrator or cannot be assisted in their own safety planning without attention to both the
particular prehistory of the situation and a complex of social considerations. Human rights law
and theory is uniquely situated to aid in the promotion and development of holistic, socially
engaged and individually sensitive responses to domestic violence. '

A human rights perspective on a domestic violence situation is one that holds all persons
involved to be equals, equals who are due respect and dignity.” It enshrines the rights of
persons to be secure and free of fear, oppression, degrading and inhuman treatment.' It
emphasizes and values the freedom of individuals and communities to engage in self-
determination."” It affirms pluralism and aims to commence from a place of mutual respect.'® It
recognizes the importance of home, family and community.”” And it holds the rights to these
various things - home, family, community, security, dignity, freedom - to be interrelated,
interdependent and indivisible.”

The body of human rights law and theory is rich and growing, and it offers a valuable
resource to those in Austin and Travis County who work in domestic violence prevention and
response. By adopting a human rights perspective on domestic violence, and by undertaking to
conduct a biannual Report to assist in the pursuit of a practical human rights approach, the
communities of Austin and Travis County have not only availed themselves of the resources of
a rich tradition of legal and social thought, they have situated themselves at the forefront of a
united and inspired global effort to eradicate domestic violence.”

This paper is intended to furnish the authors of the Report with the tools necessary to
apply a human rights perspective in their research. It provides an accessible introduction to
human rights theory as it applies to law enforcement responses to domestic violence; and offers
practical guidance for the reporting process by identifying, in the form of concrete
recommendations, the questions that should guide data gathering in order to identify the
presence (or absence) of effective and human rights promoting practices, services and
remedies in the law enforcement response to domestic violence.

This paper begins with a discussion of the significance of human rights law and
discourse for domestic violence. Relevant legal principles, reports of international agencies and
human rights jurisprudence are invoked. This groundwork in place, the paper moves to address
the significance of a human rights approach for law enforcement agencies in their responses to
domestic violence. Next, broad human rights motivated recommendations are made in order to

guide the Report writers in their survey of law enforcement responses to domestic violence.



Then, in recognition of the fact that many victims of domestic violence face intersectional
barriers to justice and service, some of the distinctive barriers to assistance that might confront
victims of domestic violence with respect to age, sexuality, race, immigration status or disability
are addressed in light of their human rights’ significance, and further specific considerations are

recommended to the authors of the Report.

L. Human Rights Law and Theory

A. Preliminary Remarks on State Responsibility and the Standard of Due Diligence

In the past three decades, there has been a growing movement amongst international
courts, international organizations and legal scholars to acknowledge that domestic violence (a
problem historically neglected by international law as being a matter proper to the private realm)
constitutes a human rights violation; a violation, moreover, for which State actors bear
responsibility. This development has been memorialized and formalized by several international
conferences and resolutions, in the jurisprudence of international courts and by the reporting
work of the UN Special Rapporteur on Violence Against Women.

In 2003, the General Assembly of the United Nations passed a resolution calling for the
elimination of domestic violence and declaring that “domestic violence is of public concern and
requires States to take serious action to protect victims and prevent domestic violence.”? In
2010, with reference to domestic violence and other forms of violence against women and girls,
the United Nations Human Rights Council stressed to States that they have “the obligation to
promote and protect all human rights and fundamental freedoms of women and girls, and must
exercise due diligence to prevent, investigate, prosecute and punish the perpetrators of violence
against women and girls and provide protection to the victims, and that failure to do so violates
and impairs or nullifies the enjoyment of their human rights and fundamental freedoms.”® In the
same year, the UN Special Rapporteur on Violence Against Women acknowledged, in a report
on the causes and consequences of violence against women in the United States of America,
that domestic violence represents “a pervasive human rights violation” that continues to affect
people across the United States and called for renewed State action to prevent domestic
violence and implement effective remedies.** And, again in 2010, in a report presented to the
UN Commission on the Status of Women, the Secretary General acknowledged that domestic
violence is now recognized by the international community as a violation of human rights and as

“a form of gender-based discrimination.”®



For, in addition to the general recognition that domestic violence constitutes a human
rights abuse for which States bear responsibility, there is a growing international consensus that
domestic violence against women should be addressed as a form of gender-based
discrimination; a consensus given voice in recent treaties, in reports by the UN Special
Rapporteur on Violence Against Women, in resolutions made by the UN General Assembly and
Human Rights Council and in court verdicts in international human rights cases concerning
domestic violence.”® As the United Nations Committee on the Elimination of Discrimination
against Women has stated: the “definition of discrimination includes gender-based violence, that
is, violence that is directed against a woman because she is a woman or that affects women
disproportionately.”?” Although not all victims of domestic violence are women, domestic
violence has been shown to disproportionately affect women, and domestic violence against
women and the traditional failure of governments to provide for adequate protective and
preventative measures may be said to represent “a manifestation of the historically unequal
power relations between women and men.”?®

The growing international recognition of State responsibility for domestic violence, and of
the role played by domestic violence as a form of gender-based discrimination, is accompanied
by the realization that domestic violence is not to be addressed simply as a matter of violence
between individuals, but must also be confronted as a chronic social problem.? Thus, the UN
General Assembly acknowledged that: “domestic violence against women is, inter alia, a
societal problem and a manifestation of unequal power relations between women and men.”*
The Secretary General of the United Nations has endorsed research showing that domestic
violence emerges across cultures and is a pervasive problem worldwide, comprising “the most
common form of violence experienced by women globally.”®" The central authorities on
international human rights law have made it clear that States must take responsibility for the
pervasiveness of the problem.*? States effectively tolerate, normalize, and permit the rights
abuses perpetrated through domestic violence where they fail to provide effective protections
against domestic violence and fail to undertake effective measures to address the root causes
of domestic violence in society.*® The decision of the Inter-American Commission on Human
Rights in the case of Jessica Lenahan (which will be considered in more depth shortly) provides
an example of the application of this understanding of State responsibility for domestic violence
to the American context.*

International recognition of State responsibility for domestic violence has been
accompanied by the articulation and adoption of a general standard of international human

rights law which State agencies must meet in their responses to domestic violence: a standard



of ‘due diligence’.*® The standard serves as a tool for identifying State responsibility in cases of
potential or actual rights abuses. It supplies a means of analyzing a State’s actions and
omissions for evidence of “effective” fulfillment of the State’s human rights obligations.*® With
respect to the problem of domestic violence, the standard of due diligence has broad
application. It serves to express both a “systemic-level responsibility, i.e. the responsibility of
States to create good and effective systems and structures that address the root causes and
consequences of violence against women” and also “an individual-level responsibility, i.e., the
responsibility of States to provide each victim with effective measures of prevention, protection,
punishment and reparation.”’

The scope and application of the standard of due diligence (especially as it relates to the
work of law enforcement agencies), will be expanded upon in subsequent sections of this paper.
In establishing the scope of this standard, the various sorts of rights violation that domestic
violence may give rise to will be discussed. But first, the relationship between international
human rights law and domestic US law must be addressed, and the grounds established for
recourse to human rights law as an independent and persuasive source of moral and legal

authority with respect to Texas law and policy.
B. Human Rights Law and the USA: Applicable International Law

The international law of human rights has developed in two principal ways: by means of
the formal adoption of international treaties and other legal instruments by State actors, and by
means of its emergence in customary law, where ‘customary law’ may be defined as a general
practice amongst States in the international community that is accepted by those States as
law.*® Some human rights were first articulated in treaties, others emerged through customary
law, and some are recognized in both traditions. An example of a human rights norm that has
been recognized both in treaty law and in customary law, is the prohibition on torture. The USA,
as a member of the international community, is bound by the norms of customary international
law.* It is also bound by those treaties to which it is a party by ratification. Where a treaty has
been signed, but not yet ratified, the USA is subject to a good faith obligation not to act in ways

that contravene the treaty’s central purpose.®

The international human rights treaties (with relevance to domestic violence) that have
been ratified by the USA include the:
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* International Covenant on Civil and Political Rights (‘ICCPR’)

» International Convention on the Elimination of All Forms of Racial Discrimination (‘(CERD’)

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (‘CAT’)

The international human rights treaties (with relevance to domestic violence) that have

been signed (but not yet ratified) by the USA include the:

* American Convention on Human Rights (‘(ACHR’)

* International Covenant on Economic, Social and Cultural Rights (ICESCR’)

» Convention on the Elimination of All Forms of Discrimination against Women (‘CEDAW’)
+ Convention on the Rights of the Child (‘CRC’)

* Convention on the Rights of Persons with Disabilities ((CRPD’)

Two significant international human rights instruments that are not treaties but are,
rather, influential declarations made by international organizations of which the USA is a

member, should also be acknowledged. These are the:

* Universal Declaration of Human Rights ((UDHR’)
* American Declaration of the Rights and Duties of Man (ADRDM’)

The declarations above were adopted by the United Nations (‘UN’) and the Organization
of American States (‘OAS’) respectively.” Despite their lack of treaty status, the UDHR and
ADRDM are of central importance to international human rights law are considered customary
law and binding on all member States of the organizations to which they apply (including the
USA). Thus, the Inter-American Commission on Human Rights holds the ADRDM to be a
source of binding obligation on all OAS member States, and enforces the provisions of the
ADRDM against the USA and other member States.” And adherence to the UDHR is
acknowledged as “an obligation for the members of the international community.”* The
principles of human rights law set forth in the UDHR have also entered into customary
international law, and are echoed in many international treaties, including the /ICCPR,* which
the USA has ratified.

As a party to human rights treaties, and in virtue of its responsibilities under international

customary law, the USA has binding international legal obligations to respect and uphold human
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rights. These international human rights obligations extend to all of the USA’s constituent parts.
As a state of the USA, Texas (and any local governing entities within it), is bound by the USA’s
commitments under international law. The /ICCPR, one of the key human rights treaties ratified
by the USA, contains a provision to render this responsibility explicit. Article 50 of the ICCPR
holds that the provisions of the treaty “shall extend to all parts of federal states without any
limitations or exceptions.” The domestic efficacy of the international treaty obligations of the
USA are guaranteed by Article VI of the US Constitution, which holds that: “all treaties made, or
which shall be made, under the authority of the United States, shall be the supreme law of the
land; and the judges in every state shall be bound thereby, anything in the Constitution or laws
of any state to the contrary notwithstanding.”*

However, the USA’s federal and state treaty obligations may be limited through the use
of reservations, understandings, and declarations (generally referred to as “RUDs”).* These
reservations come in a variety of forms, serving different purposes. For example, RUDs may be
substantive reservations to certain treaty provisions, interpretive conditions for understanding
provisions, non-self-execution declarations, federalism understandings, or International Court of
Justice jurisdiction reservations.” In relation to the /ICCPR specifically, the USA Senate’s
consent to ratification was subject to five main reservations, five understandings, four
declarations, and one primary proviso objection.”® The fifth “understanding” specifically
maintains that the Federal government shall implement the /ICCPR “to the extent that it
exercises legislative and judicial jurisdiction over the matters covered therein” and state and

® This serves to limit the Federal

local governments will otherwise do the implementing.*
government’s duty under the ICCPR to solely federal matters. Furthermore, the understanding
clarifies that for not-federal matters, Federal government measures to implement the ICCPR will
be taken only in proportion to state and local government action on those non-federal issues. It
states: “to the extent that state and local governments exercise jurisdiction over such matters,
the Federal Government shall take measures appropriate to the Federal system to the end that
the competent authorities of the state or local governments may take appropriate measures for
the fulfillment of the Covenant.”® Thus, state and local government action to implement the
provisions of the ICCPR are imperative in order to generate broader systemic changes that
combat domestic violence nationally through federal action.

More recently, the USA has become a powerful international advocate for human rights,
especially with respect to domestic violence (standardly addressed in terms of ‘gender-based
violence’). In the current multi-year ‘Strategy’ (a policy document produced in response to an

executive order of the President that serves to coordinate and inform the response of the US
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government to the global problem of gender-based violence)”' employed by the State
Department and USAID to ‘combat gender-based violence globally’, the problem of gender-
based violence is introduced and acknowledged in terms of its human rights significance:
The United States has a strong interest in preventing and responding to
gender-based violence around the world. Regardless of the form that
gender-based violence takes, it is a human rights violation or abuse...
Gender-based violence undermines not only the safety, dignity, overall
health status, and human rights of the millions of individuals who
experience it, but also the public health, economic stability, and security
of nations.*?
The Strategy also commits the US State Department to pursuing the adoption of policies and
programs in other countries that serve to:
Support civil society and community-level approaches to change
behaviors and attitudes concerning violence and to facilitate discussion
among families, community organizations, and religious, traditional, and
other community leaders around human rights and gender-based
violence, and effective ways to address these issues...[and to] Address
the causes, including root causes, of gender-based violence, especially
violence against women and girls. This includes reducing barriers
between women and men and girls and boys in economic, political, and
civic arenas and implementing initiatives that protect human rights...

Although the USA is legally accountable under international law to uphold and defend
human rights within its borders (as well as internationally), and although Article VI of the US
Constitution declares the USA’s treaty obligations to be the ‘supreme law of the land’ (and
thereby makes the human rights treaties ratified by the USA the ‘supreme law of the land’), the
USA’s numerous RUDs to human rights treaties weakens domestic duty to comply with certain
human rights norms.” There have been some efforts to enhance federal legislation prohibiting
violence against women, such as the Violence Against Women Act of 1994 (VAWA).
Unfortunately, in 2000 the Supreme Court later struck down the part of VAWA giving individuals
a federal cause of action, or right to sue in federal court, for gender-motived crimes in the case
United States v. Morrison.** The Court believed that Congress did not have the authority to
regulate violent conduct at the federal level, making it more difficult to implement nationally

protective legislation to combat domestic violence and violence against women.*
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This has not, however, stopped a vibrant human rights discourse from continuing to
grow at the grassroots level through activism that seeks to inform future social policy and effect
social change. Of particular note, in the context of this policy paper, is the grassroots movement
that has worked to encourage governments at the local and national level to implement human
rights resolutions concerning domestic violence. Several American communities, including those
in Austin, Travis County, and now Laredo, have shown their support for this initiative by formally
acknowledging their responsibility to ensure freedom from domestic violence as a human right.
They have recognized, in so doing, not merely their international responsibilities, but the helpful
contribution a human rights approach can make to existing strategies for combating domestic
violence. The next section of this paper contains a discussion of some of these perceived
benefits of the human rights approach; it addresses ways in which a human rights perspective
can be used to supplement, augment and enhance existing protections against domestic

violence.

C. Human Rights Law and the USA: Enhancing Existing Protections and Joining the
International Community in the Global Struggle Against Domestic Violence, and the

Human Rights it Violates

As noted in the introduction to this paper, a human rights perspective can enhance and
contribute value to traditional methods of addressing domestic violence. A human rights
perspective recognizes an act of domestic violence as an indication of a larger social problem,
as well as a criminal matter requiring a remedial response, and places an emphasis on
preventative measures and the need to provide long-term and empowering support to victims of
domestic violence and their families. Moreover, through its use of the strong standard of ‘due
diligence’, a human rights approach promises to improve the efficacy and quality of a State’s
remedial responses to incidents of domestic violence. Given this paper's focus on law
enforcement, it will be worthwhile to reflect on the value that a human rights approach thereby
adds to existing measures for responding to domestic violence.

The grassroots campaign mentioned in the paragraph above arose, in part, in response
to the legal demonstration of the inadequacy of existing federal remedies available to victims of
domestic violence. Two decisions of the US Supreme Court served to demonstrate just how
limited the avenues of relief available to victims of domestic violence in the USA really are.

In DeShaney v Winnebago Department of Social Services, a case involving a child’s

abuse by his father, the Supreme Court ruled that the due process clause of the 4th
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Amendment of the Constitution does not provide for a remedy where a State fails to take
reasonable steps to prevent the violation of a citizen’s rights by another citizen, nor does it
impose a general duty on States to provide members of the public with a minimum standard of
protective services.” And, in 2005, in the case of the Town of Castle Rock v Gonzales, in which
a victim of domestic violence sought redress for the repeated failure of police to enforce a
protective order, the Supreme Court ruled that the Constitution’s due process clause does not
provide for any remedy in the event of a government agency’s failure to enforce a domestic
violence protective order. As the UN Special Rapporteur acknowledges: “The effect of these
cases is that even where local and State police are grossly negligent in their duties to protect
women’s right to physical security, and even where they fail to respond to an urgent call, there is
no federal level constitutional or statutory remedy.” The Rapporteur continues, noting that
“without any solid and binding national scheme at the federal level, mandating legislation and
also training programs, there is little protection afforded for domestic violence victims in various
jurisdictions, and many women in different parts of the country continue to suffer from
inadequate protection.”’

When Austin and Travis County resolved to adopt the Resolution, they resolved to
observe and uphold human rights according to the exacting standard of due diligence set forth
in international human rights law. Their decision will serve to strengthen the protections
available to the inhabitants of the area, by supplementing, informing and strengthening local
responses to domestic violence. By recognizing State responsibility for the protection of human
rights, these communities have started to lay the groundwork for a more effective, respectful
and holistic approach to the needs of victims of domestic violence and of the community at
large.

The next section of this paper elaborates upon the specific human rights affected by

domestic violence.

D. Domestic Violence and the Human Rights it Violates

Human rights are “the equal and inalienable rights of all members of the human family.”**
They provide, without discrimination, for fundamental, interdependent and indivisible, freedoms
and protections in all major domains of human life;* extending from the civil and political to the
economic, social, cultural and collective. Because human rights protections are so extensive,
and are posited as interdependent and indivisible, human rights law provides a broad and

holistic moral framework for thinking about the sorts of wrongs that constitute domestic violence,
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and about the sorts of social services that are due its victims. As such, it provides an effective

basis for State protection and care for the victims of domestic violence.

Any act of domestic violence, on the definition provided in this paper, will necessarily

give rise to human rights violations. In what follows, the example of human rights that domestic

violence may directly and indirectly violate (human rights that the USA and its states have a

legally binding duty to uphold, on the terms of international law) are listed and discussed.

Domestic violence is understood in terms of the definition adopted by this paper:

...as a pattern of abusive behavior in any domestic relationship (a

relationship between intimate partners or family members) where the

abusive behavior is used by one person to gain or sustain power or

control over another. As such, domestic violence can involve physical,

sexual, emotional, financial or psychological acts (or threats of acts). The

pattern of behaviors that constitutes domestic violence may include

behaviors that: cause injury, operate to intimidate, manipulate, isolate,

coerce, shame, threaten or terrorize.®°

It stands to violate many of the basic human rights enshrined in the UDHR, the ICCPR,

the ADRDM and the other human rights instruments. In particular, domestic violence is liable to

result in violations of the following (non-exhaustive) list of rights, which have been grouped

thematically for the purposes of subsequent analysis:

(1) Physical and Psychological Security

Right to life, liberty and security of person

Article 3, UDHR,; Article 6, ICCPR; Article |, ADRDM,;

Right to freedom from torture, cruel, inhuman or degrading treatment
Article 5, UDHR,; Article 7, ICCPR; Articles 1,2,4,13 and 14, CAT,
Right to the preservation of health and well-being

Article 25, UDHR; Article XI, ADRDM.

(2) Equality, Non-Discrimination and Access to Justice

Right to freedom from discrimination
Articles 1, 2 and 7 UDHR; Articles 4, 20, 26, ICCPR;

Right to equal access to justice and the right to equal recognition before law
Articles 6 and 7 UDHR; Articles 14 and 16, ICCPR; Article |l, ADRDM,;

Right to effective remedies for rights violations

16



Article 8 UDHR; Articles 14 and 16, ICCPR.

(3) Freedom and Social Life
* Right to liberty of movement and to freedom to choose place of residence
Article 13, UDHR; Article 12, ICCPR; Article VIII, ADRDM,
* Right to freedom of expression
Article 19, UDHR; Article 19, ICCPR; Article IV, ADRDM,
* Right to free participation in cultural life
Article 27, UDHR; Articles 1 and 27, ICCPR; Article XIIl, ADRDM,
* Right to social security and an adequate standard of living
Articles 22 and 25, UDHR; Article XVI, ADRDM,;
* Right to freedom of association
Article 20, UDHR; Article 22, ICCPR; Article XXII, ADRDM,
* Right to property
Article 17, UDHR; Article XXIll, ADRDM,;
. Right to protection of family life
Articles 16 and 25, UDHR; Article 23, ICCPR; Articles V and VI, ADRDM;

That domestic violence, on the definition adopted in this paper, can result in many of
these rights violations will be quite intuitive. But it is worth pausing for a moment to briefly
analyze a few of these rights and their bearing on the issue of domestic violence. In this way
certain useful principles may be distilled and employed to guide human rights observant

responses to domestic violence.

1. Physical and Psychological Security

As acknowledged above, several human rights exist to maintain the security, physical
and mental safety and wellbeing of persons, and since domestic violence standardly interferes
with its victim’s physical and mental wellbeing (as well as the victim’s ongoing sense of security
against threats to wellbeing and life), it standardly constitutes a violation of these rights. In some
extreme cases, domestic violence results in the deaths of its victims and thereby, the violation of
one of the most basic of the human rights, the right to life (as several of the cases addressed

later in this paper illustrate).
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In considering how domestic violence may impact human rights pertaining to physical
and psychological security and wellbeing, it is especially interesting to note the emerging
international consensus that domestic violence is a form of torture or sufficiently similar to
torture to be regarded with common severity. Torture constitutes an especially profound
violation of human rights and dignity. It represents “one of the worst possible human rights
violations and abuses human beings can inflict upon each other”, for “once it is established that
torture has been inflicted, one is dealing with a very serious crime and an ill-treatment of human
beings who will most likely suffer from its consequences for the rest of their lives, if not
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physically then mentally.™ As such, the prohibition on torture holds a privileged position in
international law, as the UN Special Rapporteur on Torture explains:
The prohibition of torture is one of the few absolute and non-derogable
human rights, a standing shared only with the prohibition of slavery, slave
trade, servitude, and the retroactive application of criminal law. Article
2(2) CAT holds in wunambiguous terms that “[n]Jo exceptional
circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked
as a justification of torture.” Its absolute nature is further embodied in
article 7 ICCPR.%

Understood in terms of the definition adopted in this paper, domestic violence bears a
close affinity to the established understanding of torture under international human rights law
(where torture is understood as an instrumental act intended to cause severe pain to a relatively
powerless victim where the perpetrator is either an agent of the State or is enabled by the
acquiescence of the State or a lack of State intervention),”” and the similarity between domestic
violence and torture is increasingly being acknowledged by international legal agencies and
experts. Domestic violence has been explicitly recognized as a form of torture by the UN
Special Rapporteur on Torture, who acknowledges that victims of domestic violence can be
subjected to “severe ill-treatment amounting to torture” and thereby suffer the “same”
deleterious impacts on physical and mental health as victims of State torture in detention.* The
UN Committee Against Torture has in recent years engaged with several NGO submissions
regarding domestic violence as torture and has started to issue recommendations with respect
to gender-based violence and domestic violence.” Likewise, the UN Special Rapporteur on
Violence Against Women has started, in recent reports, to consider domestic violence in terms

of torture and the prohibition on torture.
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The relationship of commonality between domestic violence and torture may have
special significance for State responsibility under international law when it comes to efforts to
address and prevent domestic violence. Under international law, States are not permitted, under
any circumstances, to “derogate from their obligation to respect and ensure the absolute
prohibition of torture.”® Given the strong similarity between domestic violence and torture, it is
likely that a similarly strong duty holds in the case of domestic violence, and that States are
subject to an absolute duty to prevent its commission. The UN Committee on Torture has
provided some insight into how this duty might operate with respect to the prevention of
domestic violence. If State officials know or have reasonable grounds to believe that private
actors are committing acts that amount to torture or ill-treatment, then they must exercise due
diligence and “prevent, investigate, prosecute and punish such non-State officials or private
actors consistently with the Convention,” and “provide remedies to victims.” If State officials fail
to exercise this standard of due diligence, then “the State bears responsibility and its officials
should be considered as authors, complicit or otherwise responsible under the Convention for
consenting to or acquiescing in such impermissible acts.” For “the State’s indifference or

inaction provides a form of encouragement and/or de facto permission.””’

2. Equality, Non-Discrimination and Access to Justice

Domestic violence is, as many studies have demonstrated, disproportionately likely to
impact women and members of minority groups with established histories of social
marginalization and oppression. It is now widely recognized under human rights law (see
especially the following case studies including Lenahan and Gonzalez), that domestic violence
standardly gives rise to problems of discrimination and inequality for the States in which it
occurs. In order to uphold the human rights that provide for equality, non-discrimination and
access to justice, the State response to domestic violence must serve to provide full protection
to the members of marginalized groups that domestic violence disproportionately affects, and
must ensure equal access to justice for those persons who remain impacted by domestic
violence. As the UN Special Rapporteur on Violence against Women has recognized:

1. States have a duty, governed by the notion of due diligence, to “prevent, investigate
and punish international law violations” and to “pay just compensation” to victims of violations

and;®®
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2. States must ensure that the State response to domestic violence is non-discriminatory
and provides for equality before the law (this especially relevant to cases in which gender plays
arole).

Many of the situations in which discrimination or structural inequality should be an active
concern for the State in its efforts to respond to and prevent domestic violence are discussed in

detail in the second part of the paper.

3. Freedom and Social Life

International human rights law, in providing basic protections for the dignity of human
beings, contributes protections to several aspects of social life that may be considered
fundamental to the dignity and wellbeing of persons. These include the right to a family life, to
liberty of movement, to freedom to choose one’s place of residence, to an adequate standard of
living, to property, and to freedom of association and cultural expression.” Domestic violence,
as a pattern of controlling behaviors exercised by one person over another, frequently involves
the transgression of the free enjoyment of these rights. It is quite typical for abusers to withhold
control of finances and property from the victim, to isolate the victim from a social circle and
cultural activities, to violate the peaceful enjoyment of family life, and to limit the victim’s liberty
of movement and of residence. Law enforcement responses to domestic violence often neglect
these aspects of the victim’s experience, since they frequently fail to amount to evidence of
criminal activity on the part of the abuser under American law. Yet these forms of abuse are
nonetheless an assault on the victim’s dignity and human rights, and contribute greatly to the
ongoing oppression and subjection of the victim to violence. For example, the UN Special
Rapporteur has stressed that securing independent control of property for victims plays a
“crucial preventative role in deterring domestic violence”, and “failure to ensure equal property
rights... discourages women from leaving violent marriages, as women may be forced to
choose between violence at home and destitution in the street.””

By employing a human rights perspective in their work, law enforcement officers can
regard these forms of abuse with due severity: as human rights violations. And, even if officers
are unable to seek criminal penalties under domestic law as it stands, they may communicate
with the victim about their human rights in the domain of social life, and help the victim to seek
redress of these rights through social services, and strengthened protections against the
abuser. Victims of domestic violence are entitled to a safe place to live, to social security, to

healthy ongoing relationships with non-abusive family members, to personal liberty, to their
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property, to freedom of association and expression, and as officers of the State it is the
responsibility of law enforcement officers to act to protect and secure their enjoyment of these

human rights.

E. Domestic Violence and The Standard of Due Diligence

The standard to be applied when examining whether the State has fulfilled its duty in
upholding the human rights of victims and community members, in light of domestic violence, is
the standard of due diligence. This standard provides a means of examining State responsibility
for acts committed by private individuals. Where the State fails to take sufficient steps to prevent
a potential rights violation, such as an act of domestic violence from occurring, or where the
State fails to investigate, prosecute or punish domestic violence, or fails to secure redress and
remedies for a victim of domestic violence, the State may be said to have violated the standard
of due diligence. We may therefore refer to three elements of the State duty under the standard

of due diligence. The State must:

1. prevent domestic violence,

2. investigate, prosecute and punish domestic violence, and

3. provide appropriate remedies and compensation to the victims of domestic
violence.”'

A State’s due diligence may be assessed with reference to the steps it takes to realize the three
elements of the duty set out above. The Special Rapporteur on Violence Against Women has
observed that the measures a State adopts in pursuit of these elements must be both ‘effective’
and ‘responsive’ (responsiveness includes a requirement to collect data and monitor the
successes and shortcomings of existing measures and to seek to improve upon them).

The prevention of, and protection against, domestic violence will require the State “to
establish or promote institutional arrangements that provide services vital to respond... such as
counseling, shelter, health care, crisis support, restraining orders, and financial aid to victims of
violence, ensuring their accessibility to women from marginalized groups.” Preventative and
protective steps may also include the creation of targeted “policies, programmes, creation of
special mechanisms such as ombudspersons/commissions, public education campaigns,
sensitization of agencies engaged with operationalizing women’s rights programmes, or
collection of data to assess the de facto status of the problem.”” The due diligence of States
with respect to investigating and punishing domestic violence is assessed “in terms of action

taken by various State agencies in relation to investigating and prosecuting cases of violence or
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abuse, observance of the rule of law, convictions and sentencing.”” The Special Rapporteur
emphasizes the need for these measures to comprise part of a broader, organized and holistic
effort to eradicate domestic violence and to ensure the rights of its victims.

In the next section of this paper, some of the cases most relevant to the application of
the standard of due diligence are canvassed, and the operation of the standard is thereby

elaborated and illustrated.

1. Case Law and Jurisprudence
a) IACHR: Case No. 12.626, Jessica Lenahan (formerly Jessica

Gonzales)

This case, which was heard by the Inter-American Commission on Human Rights
(IACHR),™ and involves the application of the standard of due diligence, was brought to the
Commission by a United States citizen, Jessica Lenahan. (Lenahan’s matter has already been
briefly addressed in this paper, albeit in an earlier incarnation; as Town of Castle Rock v
Gonzales, where it was the subject of a Supreme Court decision that established the lack of a
federal remedy for a State’s failure to enforce a domestic violence protective order. It was on
losing this Supreme Court appeal, that Jessica Lenahan took her case to the IACHR).

The facts of the case are as follows: Jessica Lenahan was the victim of domestic
violence at the hands of her husband, Simon Lenahan for many years. Eventually, they
separated and she secured a protective order against him. In 1999, he abducted their three
children from her house. Jessica Lenahan repeatedly contacted law enforcement agencies who
were repeatedly dismissive of her requests for help, which she made several times both by
phone and in person. The police failed to make any attempt to retrieve the children and enforce
the protective order against Simon Lenahan. The next day, Simon Lenahan opened fire on a
police station and was shot dead. The three children were found dead in the back of his truck.

In its decision, the IACHR found that the protective order was the only means of State
protection Jessica Lenahan and her daughters in the context of a history of domestic violence
and mentally unstable behavior on the part of Simon Lenahan. The State failed to exercise due
diligence, because the police failed to adequately investigate Jessica Lenahan’s complaints or
effectively enforce the protective order. The police were not “duly organized, coordinated, and
ready to protect these victims from domestic violence by adequately and effectively
implementing the restraining order.” Furthermore, these failures also constituted a form of

discrimination since “they took place in a context where there has been a historical problem with
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the enforcement of protection orders; a problem that has disproportionately affected women
since they constitute the majority of the restraining order holders.””” The Commission also noted
that the police failed to mount an adequate investigation in the aftermath of the murders, so that
Jessica Lenahan and others were left with lingering questions about the modes of her
daughters’ deaths. So, in failing to exercise due diligence and provide effective protections
against domestic violence, the USA was found to have “failed to undertake reasonable
measures to prevent the deaths... in violation of the right to life...” and to have “violated the right

» 76

to judicial protection.””™ It was also found, further to have violated “its obligation not to

discriminate, and to provide for equal protection before the law.””’

b) Inter-American Court of Human Rights: Gonzalez et al. (“Cotton
Field”) v. Mexico (2009)

This case concerned the application of the standard of due diligence is the ‘Cotton Field’
case: Gonzalez et al. v Mexico (2009).” This case involved the abduction, torture and murder of
multiple women in Ciudad Juarez, and the failure of Mexican authorities to provide those women
with adequate protections, or to conduct satisfactory investigations into the circumstances of the
disappearances and murders of the women. The Inter-American Court of Human Rights found
the State of Mexico responsible for multiple rights violations arising from “the lack of measures
for the protection of the victims...in spite of full awareness of a pattern of gender-related
violence”, and resulting from the failure of the State to exercise due diligence: the state failed to
comply with its obligation to investigate gender-based crimes in the Ciudad Juarez region, and
thereby had failed to “guarantee the rights to life, personal integrity and personal liberty” in the
American Convention on Human Rights.”

Stereotypes and generalized beliefs about women influenced the effectiveness of the

State’s investigation into the disappearances in Gonzaels.®® The “culture of gender-based
discrimination” which the State allowed to persist “had an impact on both the motives and
method of the crimes,” contributing to an overall increase in the number of women murdered
since 1993.%" The Court highlighted the fact that “even though the State was fully aware of the
danger faced by these women of being subjected to violence, it has not shown that, prior to
November 2001, it had adopted effective measures of prevention...” despite a 1998 warning
from the Mexican National Human Rights Commission (Comision Nacional de los Derechos

Humanos) about the pattern of gender-based violence in Ciudad Juarez.®? Additionally, the
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State failed to adopt “reasonable measures” in order to respond promptly to reports of
disappearances, creating “unjustified delays” in which revealed “that the State did not act with
the required due diligence to prevent the death and abuse suffered by the victims...”®

Thus, the State neglected its due diligence responsibilities to implement both
preventative policies and policies to ensure adequate and prompt investigation.84 The Court

ultimately held that the human rights violations against the women in this case constituted the

definition of violence provided by the American Convention and the Convention of Belém do
Para.*® More specifically, the state’s failure to adequately investigate and implement protective
legislation constituted a violation of: the “rights to life, personal integrity, and personal liberty”
under Articles 4(1), 5(1), 5(2), and 7(1) of the American Convention; the state duties to apply
due diligence and implement appropriate preventative measures Articles 7(b) and 7(c) of the
Convention of Belém do Para; the “obligation not to discriminate” under Article 1(1) of the

American Convention; and, the rights of the child under Article 19 of the American Convention.®
c) IACHR: Maria Da Penha v. Brazil (2000)

The case of Maria Da Penha v. Brazil (2000) is another important case heard by the
IACHR regarding the duty of judiciary bodies in upholding due diligence obligations. The
complainant was a victim of ongoing domestic violence who suffered paraplegia, among other
injuries, after an attempted murder by her husband in 1983.%” Subsequently, there was a delay
of eight years until an appropriate investigation was launched and the first trail did not occur
until 1991.% Even after the trial, and the 1996 jury decision to condemn the husband to ten
years of prison confinement, a 1997 appeal resulted in further delays that allowed the accused

to remain free over the course of seventeen years since the attempted murder.®® The
Commission held that domestic judicial behavior revealed “inefficiency, negligence, and failure
to act on the part of the part of the Brazilian judicial authorities and unjustified delay in the
prosecution of the accused” in violation of the “Articles 8 and 25 of the American Convention on
Human Rights in relation to Article 1(1) thereof and the corresponding Articles of the

Declaration.” ® The Comission also believed that the state failed to uphold its due diligence

obligations listed in Articles 7(b), (d)-(f), and (g) of the Convention of Belém do Para.”’
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d) CEDAW: A. T. v Hungary, Sahide Goekce (deceased) v Austria,

Fatma Yildirim (deceased) v Austria

Other important cases concerning failure by State agencies to act with due diligence in
protecting the human rights of victims of domestic violence include the following complaints
heard by the UN Committee on the Elimination of Discrimination Against Women: A. T. v
Hungary, Sahide Goekce (deceased) v Austria, Fatma Yildirim (deceased) v Austria. These
cases, resulted in findings of failure to exercise due diligence and findings of State
violations of human rights, arising out of the exposure of the complainants to domestic
violence. In A.T. v Hungary, the Committee advised Hungary of the obligation to establish
effective investigative, legal and juridical processes for dealing with domestic violence, and
instructed the State to increase the provision of treatment and support resources to victims of
domestic violence. In Fatma Yildirim (deceased) v Austria, the Committee found that Austria
had breached the standard of due diligence and had failed to provide effective protection to
Fatma Yildrim, who was murdered by her abuser. As such, it was found that the State had

violated the victim’s rights to life and personal integrity.

e) ECHR: Kontrova v. Slovakia, Bevacqua and S. v. Bulgaria

Moreover, the European Court of Human Rights has consistently upheld the duty of
States to prevent, investigate, and provide remedies for victims of domestic violence. In
Kontrova v. Slovakia, a mother complained that the police’s failure to offer adequate protection
to her children despite knowledge of her husband’s violent behavior, which resulted in the
murder of her son and daughter. The Court held that the Slovakian Government’s failure to
launch an immediate criminal investigation and monitor the domestic situation, as well as its
assistance in modifying the mother’s initial complaint “so that it could be treated as a minor
offence calling for no further action” was a violation of the right to life under Article 2 of the
European Convention on Human Rights.®? In Bevacqua and S. v. Bulgaria, the Court held that
the State’s failure to provide assistance to the complainant during her divorce from her husband
and failure to “adopt interim custody measures” for the complainant’s three-year-old son was a
violation of the right to respect for family life under Article 8 of the European Convention.”
Additionally, when the complainant was battered by her ex-husband after their divorce, the
State’s description of the battery as a “private matter” was deemed “incompatible with the

authorities’ obligation to protect the applicants’ family life.”®*
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V. The Role of Law Enforcement Agencies with respect to Domestic Violence

A. Preliminary Remarks

The Lenahan case, and the other cases addressed above, bring many important human
rights principles into view. The terrible experiences of the victims in these cases also amply
demonstrate the need for human rights observant responses to domestic violence. Central to
the State’s culpability in each of these cases, is the behavior of law enforcement agencies,
which are shown to be critical to the success (or failure) of an effective, human rights observant,
State response to domestic violence.

Given the analysis conducted earlier in this paper concerning the application of human
rights principles to domestic violence situations and of the standard of due diligence that is to be
employed, several important prongs of a human rights inspired law enforcement response to

domestic violence may be identified. On a human rights view, law enforcement agencies should:

e Acknowledge the responsibility of law enforcement agencies and the State for domestic
violence.

e Adopt and employ ‘effective’ and ‘responsive’ measures (per the standard of due
diligence) to prevent, investigate, punish, prosecute domestic violence, and to provide
redress to its victims.

e Act with due diligence.

e Adopt a holistic approach to the problem of domestic violence.

® Recognize that victims of domestic violence are human beings possessed of
fundamental dignity and rights, and seek to ensure that they are accorded autonomy and
treated with respect (this includes seeking to ensure that the basic rights dealt with
under ‘freedom and social life’ are provided for).

® Promote and embrace practical efforts to recognize the equality of persons and to
eradicate discriminatory practices in the response to domestic violence, and commit to
fighting stereotyping and bias in social attitudes to domestic violence.

e Attend to the root causes of domestic violence in society as well as to the remedial work
of responding to incidents of domestic violence.

e Seek to empower and educate victims and the community in combating and overcoming

domestic violence.
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These principles will need to be applied in the practical, quotidian work of law
enforcement agencies.

Law enforcement agencies in Texas come into contact with victims of domestic violence
in several ways. First contact is generally made through a 911 call (for police or ambulance
services) or a walk-in complaint, where a victim arrives at a police or sheriff’s station seeking
help. It may also occur during a standard patrol or a community outreach and education
program. When law enforcement agencies respond to a report of domestic violence, they will
assess the situation and decide whether or not to open an investigation.

The first responders and investigating officers in domestic violence cases may be
specialized police officers or detectives who work on a team dedicated to family violence, or
they may be drawn from a pool of officers devoted to responding to crime more generally.
Investigating officers in a domestic violence case may either be assigned at the time of a
complaint, or may begin working on a case as a result of case review (where for example a
situation was not immediately identified as a situation involving domestic violence).

If officers are dispatched to a scene, or commence to investigate, then the victim may
also come into contact with victims’ services counselors. These are people employed by law
enforcement agencies to act as advocates and supporters for victims of crime and other
calamities. Where a victims’ services counselor attends the scene this is known as crisis
intervention. They may assist the victim, help to facilitate the police interview and work with the
victim on safety planning; and, in doing so, they may provide victims with information about
relevant social services. Whether or not a counselor is dispatched to a domestic violence
incident, victims’ services counselors may also follow up with victims after the event, usually by
phone (and again, they may provide support and assistance with safety planning).

Other law enforcement agencies are important to the protection of victims and to the
prevention of domestic violence. In Travis County, Constables are tasked with serving court
orders such as ex-parte protective orders on respondents in domestic violence cases. They may
be responsible for evicting a respondent in a domestic violence case from their home. They may
also be called upon to accompany victims to their homes, so that they can safely collect
belongings, to monitor supervised visitation arrangements, or to remove children from the
custody of one parent and into the custody of another or of protective services. Probation and
parole officers also play an important role in monitoring the behavior of offenders, and in

enforcing conditions that reduce the chances of future offending.
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Furthermore, many law enforcement agencies in Texas play an important role in the
prevention of domestic violence, through community policing and the conduct of public
education campaigns.

So, with respect to law enforcement, the Report must consider the work of:

e 911 operators

® Help-desk operators for law enforcement agencies

e Officers working in community outreach and education
® First responders (including patrol and EMS personnel)
e Detectives and criminal investigators

e Victim support counselors

e Constables

® Probation officers

e Parole officers

The following considerations are inspired by the practical principles of human rights
observance that are set forth above, and are intended to guide the assessment of law
enforcement services as they relate to domestic violence. These examples are general
considerations for particular law enforcement personnel, but they are not intended to serve as
an exhaustive list of relevant considerations. They will facilitate the identification of human rights
observant practices (and motivate their strengthening and expansion) and aid the identification
of gaps and challenges in service provision for certain positions. These considerations should
be relevant to those law enforcement agencies and officers whose professional duties put them
in a position to provide domestic violence services, whether preventative, investigative,

supportive or protective. Again, they are organized according to officer role:

B. Considerations for the Report: Audit Framework Questions®

1. Law Enforcement Education and Training

1.1 Have officers been trained on how to integrate a basic understanding of human rights
into their domestic violence response work?

1.2 Do officers understand the difference between domestic violence and violence against
women (VAW)?

1.3 Is there a department understanding, or approved approach, for using ‘trauma-informed’

responses? Is such training voluntary or mandatory?
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1.4

1.5

1.6

1.7

2.1

2.2

2.3

24

3.1
3.2

4.1

4.2

4.3

Do officers use ‘person first’, accessible, and respectful, language in communicating with
(and within hearing of) potential victims?

Do officers appreciate the challenges of gender inequality in relation to domestic
violence, or understand domestic violence specifically as a gender equality issue?

Are officers aware of the particular domestic violence objectives, targets, and indicators
of their departments?

Do officers engage in trainings or regular meetings with other domestic violence service

providers?

2. Law Enforcement Strategy

Does law enforcement collaborate with other government or civil society partners in
developing a strategy for domestic violence response?

Do officers follow a published protocol, or plan of action, for domestic violence
response? Does this protocol reflect an understanding, or consideration, of domestic
violence as a human rights issue?

Do agencies have a community outreach program (or programs) specific to the problem
of domestic violence? What is the role and scope of any such program?

Do law enforcement departments publish clear and detailed targets or goals related to

domestic violence?

3. Law Enforcement Funding

Is the current level of funding adequate for domestic violence response?

Is the funding for domestic violence work independent from other funding sources?

4, Law Enforcement Data Collection and Research

Are statistics regularly gathered regarding the incidence of domestic violence? How is
this data disaggregated?

Have officers, or the relevant units, requested research on issues specific to domestic
violence or violence against women?

How do officers monitor and evaluate their effectiveness in preventing and intervening in

domestic violence cases?
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4.4

1.1

1.2

1.3
1.4

2.1

2.2

2.3
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3.1

3.2

Are members of law enforcement held responsible for the quality of work related to

domestic violence response?

C. Considerations for the Report: Personnel Guiding Questions

1. 911 and Helpdesk Operators

Are operators trained to recognize the characteristics of domestic violence situations (is
training voluntary or mandatory)?

Do operators dispatch police if any reported situation suggests the presence of domestic
violence (does a policy or rule make this an affirmative duty of operators)?

Do operators dispatch police if reports of violation of a protective order are made?

Are law enforcement help-desks, such as those in police stations, easily accessible to
the community (are they, for example, serviced by public transport, are translator

services readily available, do facilities exist for people with disabilities)?

2. Community Outreach

Do agencies adopt a community policing model with respect to the prevention, protection
and responses to domestic violence?

Do agencies run educational programs concerning domestic violence and the services
law enforcement can provide in schools?

Do agencies organize or participate in town hall style community meetings concerning
the problem of domestic violence?

Do agencies work alongside and support community organizations in combating

domestic violence?

3. First Responders
Are all potential first responders trained to recognize the characteristics of domestic
violence situations (is training voluntary or mandatory)?

Do first responders respond to a report of domestic violence or of the breach of a

protective order in a timely fashion?
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3.3

3.4

3.5

4.1

4.2

4.3
4.4

4.5

4.6

4.7

4.8

4.9

4.10

411

Do first responders immediately separate all parties at a potential scene of domestic
violence?

Do first responders ensure that the basic needs of potential victims (such as for warmth,
water, and comfort) have been met before commencing an interview?

At what point and on what grounds do first responders call in detectives and/or victims

services counselors?

4. Detectives and Criminal Investigation

Are all potential criminal investigators trained to recognize the characteristics of
domestic violence situations (is training voluntary or mandatory)?

Do investigators ensure that the basic needs of potential victims (e.g. for warmth, water,
and comfort) have been met before commencing an interview?

Do investigators respond to reports of domestic violence in a timely fashion?

Do investigators endeavor wherever possible to secure the services of a victims’
services counselor before conducting interviews with a potential victim?

Do investigators work cooperatively with victims’ services counselors in interviewing and
interacting with the victim?

Do investigators clearly communicate the potential legal significance of the situation, and
of making formal and informal statements, to the victim?

Do investigators endeavor, wherever possible, to gather sufficient evidence so that
victim participation will not be required for the successful prosecution of the case?

What priority are the investigations of cases of domestic violence given (in comparison
to other sorts of violent crime)?

Are there enough members of staff to guarantee that all domestic violence cases that
are considered to warrant investigation are subject to prompt and thorough
investigation?

Is the victim kept informed about the progress of their case, and the likely timeframe of
any criminal matter arising from it?

Under what circumstances will investigators seek emergency protective orders?

5. Evidence Gathering and Analysis
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5.1

5.2

5.3

5.4

5.5

6.1

6.2

6.3

6.4

6.5

71
7.2
7.3

8.1

Do investigators have access to all resources and tools necessarily to thoroughly
document and gather evidence from a domestic violence crime scene?

When it is necessary for an officer to document injuries or evidence on or about a
victim’s person, what procedures are in place to ensure that this is a respectful,
minimally traumatic and consensual process?

If forensic or laboratory work is required to analyze elements from a domestic violence
crime scene, is analysis performed, and is it performed in a timely and efficient fashion?
Are assault and sexual assault kits stored appropriately and processed in a timely
fashion?

Do officers keep victims informed about both the process involved in gathering evidence

and the processing (including providing a reliable timeframe) of evidence?

6. Victim Support Counselors

Are there enough members of staff to guarantee that a crisis support counselor can be
present at any domestic violence scene where their services are required?

Do victim support counselors communicate honestly and effectively with victims of
domestic violence about the victim’s legal and personal situation?

Do victim services counselors provide victims with company for as long as the victim
feels it is needed?

Do victims’ services counselors cooperate with and facilitate access to other community
organizations and services that may be of assistance to victims.

Do counselors use human rights language in talking with victims (e.g. ‘you have certain

basic human rights, such as a right to be free of degrading treatment’ etc.)?

7. Constables

Do constables act with due diligence in serving protective orders?
Are protective orders served in a timely manner?
Is the person served with the protective order made fully aware of their responsibilities

under the order?

8. Probation and Parole Officers

Do officers act with due diligence in enforcing probation or parole conditions?
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Are officers given training about the characteristics of domestic violence offending and the

significant risk of recidivism?
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V. Groups of Special Concern

Victims of domestic violence may encounter many obstacles in securing State services
and protection. Some of these obstacles might arise for any victim of domestic violence, others
are more likely to arise for people who are members of certain socially determined groups.
Thus, for example, the United Nations Special Rapporteur for Violence Against Women notes
the particular vulnerability of women at the intersection of race, gender and immigration status,
noting that the Committee on the Elimination of Racial Discrimination reported that women from
these categories reported an increased incidence of violence. People who are more likely to
face complex or aggravated obstacles in virtue of their membership of a particular social group,
will have distinctive needs for services from law enforcement. It is important, therefore, that the
Report give particular attention to groups that face special obstacles in accessing justice, in
order to investigate the presence and/or need for specific policies and services to cater to
members of these groups.

The discussion and recommendations that follow deal with the problem of domestic
violence as it relates to several groups of special concern. Special attention is given to the
situation for women, people with disabilities, for elderly persons, for LGBTQI identifying persons,
for members of racial minorities, for people associated with the law enforcement community and
for immigrants (documented and undocumented). Some of the particular obstacles members of
these groups may face in accessing protection and justice are highlighted, and further relevant
human rights principles and human rights based observations are introduced. Each discussion
is concluded with a list of considerations that the authors of the Report should bear in mind as

they consider the human rights successes and shortcomings of law enforcement agencies.
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A. Domestic Violence and Gender

Domestic violence disproportionately affects women. The Inter-American Commission
has described domestic violence as an “extreme form of sex-discrimination”,®® confirming that
gender and entrenched patriarchal traditions of discrimination against women play a crucial role
in this form of abuse. Domestic violence is the leading cause of injury to women in the United
States.®” The equality of women is an important precept of human rights law and is
acknowledged in the UDHR, ICCPR and ADRDM. The Convention on the Elimination of All
Forms of Discrimination (‘(CEDAW’) also reflects and gives voice to international consensus (to
date, it has been ratified by 188 States, but not the USA) concerning the equality of women, and
sets forth the affirmative duties of States to undertake effective measures to ensure that this
equality is realized in substantive terms.

Because acts of domestic violence (and State responses to them) frequently have a
significant gender component, the human rights norms concerning equality and non-
discrimination provide an important source of guidance to law enforcement agencies. The Inter-
American Commission acknowledges that a State’s response to the crime of domestic violence
can violate the right to equal protection before the law®, if their response does not meet the
requirement of due diligence.”® On the basis of the Commission’s analysis, when taking a
human rights approach, it is necessary that law enforcement follows practices which aim to
combat gender discrimination and ensure that officers provide an efficient response regardless
of gender stereotypes.

The United Nations Working Group on Discrimination against women in Law and
Practice'® has contemplated concerns that members of law enforcement may impose their
cultural attitudes with regards to domestic violence in their conduct of their domestic violence
work and this has deleterious effects on the provision of due process to victims. According to a
report by the Due Diligence Project, in its submission to the Working Group, the “state has an
obligation and must take action based on the due diligence principle to combat and eliminate
gender discrimination.”™"

The UN Special Rapporteur has noted that there is a tendency for State agencies to treat
women’s issues, including domestic violence, as a private matter to be dealt with from within the

family sphere.'® According to the Rapporteur, this attitude frustrates efforts to provide effective
y

protection for victims/survivors of domestic violence. By contrast, viewing domestic violence
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through the lens of human rights requires that it be treated as a public matter, requiring decisive
State intervention.'®

The UN Special Rapporteur has also recognized that additional pressures exist for
women who have children, and that law enforcement must be sensitive to these pressures in
their responses to domestic violence. The Rapporteur observes that women in violent homes
often fear that if they leave a violent home they will have no way of supporting their children.’®
Economic dependency has a crucial role in deterring women from relying on the State for
protection and so in order to afford these women the protection of the State in a human rights
compliant manor, it is necessary that law enforcement take steps to empower them to find
alternatives to relying for support on the abusive party.

A further deterrent for women (and indeed all victims of domestic violence) when it
comes to reaching out for help to law enforcement officers is the possibility of, or a past
experience of, double victimization.'® Double victimization occurs where a victim suffers a loss
arising from a crime in two distinct ways. First, they suffer directly from the criminal act and its
impact on their person and psychological wellbeing. Then, when they reach out to law
enforcement and the judicial system for support they suffer from a further harm, whether due to
perceived indifference of officers, added costs of the court process, lack of assistance to avoid
costs associated with avoiding further violence, or most seriously, accusations from authorities
of distinct offenses observed at the scene of assault or determined through its assessment
(where for example an officer attending a domestic violence scene accuses a victim of an
offense such as assault on the abusive partner, or actions are brought alleging child
endangerment, drug possession or immigration offenses). Where a domestic violence victim
experiences double victimization they are much less likely to reach out to authorities in the event
of future violence and may be less likely to assist in the prosecution of the abusive party.

As previously discussed, law enforcement have the obligation to protect women from
gender based crimes of domestic violence and this obligation must be carried out with respect to
the principle of due diligence.

The following considerations should be read as relevant to those law enforcement
agencies and officers whose professional duties might put them in a position to identify or

respond to domestic violence against women.

Reporting Considerations:
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1. What practices are in place to ensure law enforcement are aware of the nuances particular to

crimes of domestic violence which are as a result of gender discrimination?

a. Are there specialized units of officers dedicated to crimes of domestic violence?

b. Is there training in place to provide officers with an understanding of the role that power
imbalance resulting from gender stereotyping plays in incidents of domestic violence?

c. Are law enforcement officers given training to give them an understanding of the concept
of primary and predominant aggressors?

d. Building on this, what steps do officers take on arrival at the scene to identify the true
victim and afford them respect in accord with their human rights?

e. What is the composition of the force? Do they recruit for diversity?

2. What steps does law enforcement take to combat the culture which promotes gender

stereotyping and of women within society and therefore fosters violence against women?

a. Do law enforcement take part in community outreach programs that condemn forms of
domestic violence?

b. Are there practices in place for law enforcement agencies to empower women within the
community to reach out for help?

c. In their response to incidents of domestic violence, what do members of law
enforcement do in order to ensure women feel respected and treated as equal to men

throughout the reporting and follow up stages?

3. What steps are taken by law enforcement to address power imbalances resulting from gender

stereotyping and consider economic dependency of women?

a. Are there emergency funds and support available for women who make the decision to
leave violent homes?

b. Are there protocols in place to facilitate coordination with city and county social service
providers?

c. Does law enforcement have a comprehensive understanding of resources available for

women facing gender discrimination?
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d. Are there policies in place to ensure that when law enforcement encounter
victims/survivors of domestic violence that they provide them with information relating to
community organizations such as shelters who can provide support for a transitional
period?

e. Does law enforcement collaborate with community partners to promote education for

women and provide skills classes which could help facilitate economic independence?
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B. Children and Domestic Violence

The UN Special Rapporteur for the rights of the child has noted that there is a strong link
between violence against women and violence against children.'® If domestic violence occurs
then there is an increased chance that children in that family setting will also be victims of
violence. It has also been recognized that domestic violence “may be the most important
precursor to child maltreatment fatalities.”’”” Globally, between 133 and 275 million children
witness domestic violence in their homes globally every year, and in developed countries the
figures are between 4.6-11.3 million children.'® The Special Rapporteur notes that witnessing
domestic violence has an adverse psychological effect on children, impacting their development
and social interactions. In taking a holistic, human rights approach to the problem of domestic
violence it is crucial to take all potential victims into consideration when formulating an efficient
and coordinated State response. Additionally, the US has the duty to adopt special measures to
ensure everyone equal enjoyment of their rights.'® Following from this, law enforcement must
consider vulnerabilities of children involved in domestic violence in order to afford protection and
a coordinated response for all victims of domestic violence.

Additionally, it has been recognized that domestic violence not only leaves children
vulnerable to violence at home but also increases the likelihood of further victimization and
leaves them particularly vulnerable to future acts of violence. For example, studies have drawn
a link between children who experience domestic violence in the home and children who are
bullied at school.'® In order to protect victims of domestic violence in a human rights compliant
manner it is key that law enforcement are aware of the effects that it can have on children and
provide an efficient response to prevent and protect children from the violence which leaves
them vulnerable to further incidents of violence. The UN Special Rapporteur also cites studies
that suggest a link between childhood exposure to domestic violence and later offending and
victimization. However, the Rapporteur also notes that if children are provided with adequate
support they are less likely to pick up violent characteristics. In light of this, in complying with
due diligence standards to prevent and protect victims of domestic violence, it is key for law
enforcement to ensure children are supported. Essentially, by protecting children who are
victims of domestic violence in the home, law enforcement would also be preventing the
chances of future occurrences of domestic violence.

Taking the above discussion into consideration, the effects of domestic violence on

children include both the immediate danger they are faced with and the threat of future
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vulnerability to both violence and its perpetration. In order to combat domestic violence and
provide a response that meets standards of due diligence, the following list of considerations

concerning specific vulnerabilities of children should be taken into account.

Reporting Considerations:

1.What measures are taken to ensure first responders are able to tend to the needs of children
victims? Are there policies in place with regards to children when first responders arrive on a

scene?

a. Are there special training programs to educate officers about the special vulnerabilities
of children and how to cope with them?

b. Do first responders remove children from the scene on arrival?

c. Are measures taken to ensure the immediate well being of the child and to make them
feel comfortable?

d. Are questions asked to gauge to what extent these children are exposed to the
violence?

e. How does law enforcement interact with other agencies whose role is to support
children in violent homes?

f. Is it mandatory for first responders to report children who are in violent homes to these

agencies?

2. What practices are in place to ensure effective continual care and wellbeing for children

victims of domestic violence?

a. Are there victim services available to children to help support those who are exposed to
domestic violence? Is this mandatory or discretionary? B. How are these services
communicated to the family?

b. How are these services communicated to the children?

c. s there community outreach programs to reach children victims?

d. Is there on going support available for children after domestic violence is reported from

their home?
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C. Domestic Violence and Age

The United Nations’ International Plan of Action on Ageing identifies the significance of
elder abuse (“emotional, financial, physical and sexual abuse and neglect of persons of age 65
and older”) within the framework of human rights theory. It calls for States to eliminate elder
abuse in all its forms and to deploy targeted support services to address elder abuse.'"' The
Toronto Declaration, adopted by the World Health Organization,'"> emphasizes the importance
of cooperation amongst all sectors of society in addressing elder abuse, and the importance of
identifying, and promoting sensitivity to, the role of culture and gender in elder abuse, and of
undertaking widespread public education on elder abuse.'”* The World Health Organization’s
2002 publication, Missing Voices, identifies the need for culturally competent responses to elder
abuse, and for the recognition that elder abuse traverses cultural, racial and class boundaries.'"

Elder abuse is, in the majority of cases, a family violence problem. According to a
national study of the scope of elder abuse in the USA, approximately 90% of perpetrators were
family members, most often adult children or partners of the victim.'” A 2010 study estimates

that 11% of Americans experience elder abuse each year.''®

Research also suggests that most
instances of elder abuse never come to the attention of the authorities or social agencies. In one
study of the prevalence of elder abuse, it was found that for every one case of abuse known to
law enforcement or social agencies, another 24 were unknown.'"” Studies suggest that being a
woman, advanced age, dementia, isolation, mental health problems and substance abuse
issues are all risk factors for becoming a victim of elder abuse.'®

Given the prevalence of elder abuse, its underreported character, and the special
vulnerability of many of its victims, it is important that all law enforcement officers who might
come into contact with elderly persons in the course of their duties are trained to identify the
signs of elder abuse. It is also crucial that, when law enforcement officers communicate with
potential victims of elder abuse, or commence investigations into possible elder abuse, the
necessary support services are made available to ensure that potential victims are treated with
respect, that potential victims are accorded the opportunity to relate their story (where possible),
and that the situation is assessed by respectful and competent professionals trained in
identifying elder abuse and in working with the elderly.

The following recommendations are in the spirit of the Plan of Action, of the Toronto

Declaration, and of Missing Voices.
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The following considerations should be read as relevant to those law enforcement agencies and

officers whose professional duties might put them in a position to identify or respond to elder

abuse.

Reporting Considerations:

10.

11.

Is there evidence of adequate cooperation between law enforcement agencies and
community organizations, health services and other relevant agencies, to the end of
developing and implementing community and law enforcement based initiatives to aid in
the identification and prevention of elder abuse?

Do law enforcement agencies participate in or contribute to attempts to educate and
raise awareness of elder abuse, and its characteristics, amongst the general public?

Are officers given targeted training concerning the special characteristics of elder abuse
and the potential for the presence of particular vulnerabilities and needs amongst its
victims (and is that training mandatory or voluntary)?

Do any specific policies or practices for dealing with potential victims of elder abuse
exist? If so, what are they and are they consistent with human rights norms (especially
as they relate to respect, equality, anti-discrimination, wellbeing and access to care)?
Are interviews with elderly persons conducted in safe environments that foster the
health, welfare, self-respect, dignity and autonomy of the person and that take into
account their specific needs?

Are officers adequately prepared to assist victims of elder abuse to situations of safety?
Are officers aware of and prepared to assist access to appropriate social services for
victims of elder abuse?

Are there strategies in place to ensure that persons of diminished cognitive capacity are
identified?

Are there strategies in place to ensure that persons of diminished cognitive capacity are
not left in an unsafe environment or without a responsible carer?

Are officers trained to be sensitive to the significant roles that gender and cultural
context can play in the incidence, reporting, and experience of elder abuse (and is that
training mandatory or voluntary)?

Are affirmative measures in place to ensure victims of elder abuse have equal access to

justice (with respect to law enforcement operations)?
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12. Are there internal and external measures in place to facilitate the critical assessment of

the law enforcement agency’s performance specifically as it relates to elder abuse?
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D. Domestic Violence and People with Disabilities

The international law of human rights holds that all people, without distinction, are
entitled to security of person, to freedom from cruel, inhuman and degrading treatment and to
equality before the law and to equal protection from the law.'"’ These requirements are echoed
with specific reference to people with disabilities in the Convention on the Rights of Persons
with Disabilities (to which America is a signatory). '™ The Convention mandates equal
recognition before the law and equal access to justice for people with disabilities, and,
moreover, identifies a positive duty on the part of the State to provide any accommodation
required to ensure that these rights are realized. '*!

Research suggests that people with disabilities are significantly more likely to experience
domestic and sexual violence than people without disabilities and that, moreover, the abuse is
likely to be more protracted and extreme in character.'” This violence is also more likely to take
‘non-traditional’ forms’. Women with disabilities are especially likely to face domestic violence at
some point in their lives.'? It has also been established that people with disabilities are
significantly more likely to face barriers in accessing justice and to have fewer pathways to
safety available to them.'” It is also worth noting that domestic violence does not always need
to intersect with a pre-existing disability for considerations of disability to be in play, domestic
violence can be the efficient cause of temporary or permanent disability. Given the high
incidence of domestic and sexual violence against persons with disabilities, and the evidence of
barriers to justice for people with disabilities, it is clear that we must work harder as a
community to provide for measures that truly enable equal access to protection and to justice.
There is an evident need for improved training amongst law enforcement officers, for greater
public and professional awareness of the problem, for targeted services for persons with
disabilities facing the threat of domestic violence, and for linking disability services with
domestic violence services.'”

Any such changes should be implemented in line with the growing consensus in the
human rights literature (and as reflected by the Convention)'* that disability should be
addressed as a socially constructed concept (as opposed to the traditional emphasis on the
presence of a medically determined ‘personal impairment’). On this view, a disability is
understood as being something generated by a lack of accessibility in social spaces. The onus
then, when considering the needs of people with disabilities, should not be on the role of the
disability as a limiting factor proper to that person, but rather on the shortcomings of a society

that has created limitations for that person by creating environmental and attitudinal barriers to
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their full participation in social life. It is the duty of society and of public agencies to work to
create an environment in which all persons can participate on an equal basis. This includes
being equally protected by, and equally able to access the services of, law enforcement, and the
justice system more generally.

In the spirit of the Universal Declaration of Human Rights, and the other major rights
instruments that emphasize equality, nondiscrimination and the right to social security, and in
light of the Convention on the Rights of Persons with Disabilities, we recommend the following

considerations to the authors of the Report.

The following considerations should be read as relevant to those law enforcement agencies and
law enforcement officers whose professional duties might put them in a position to identify or

respond to domestic violence against people with disabilities.

Reporting Considerations:

1. Is there evidence of adequate cooperation between law enforcement agencies and
community organizations, disability services and other relevant agencies, to the end of
developing and implementing community and law enforcement based initiatives to aid in
the identification and prevention of domestic violence towards people with disabilities?

2. Do law enforcement agencies play a role in educating the community, people with
disabilities and their family and caregivers on how to prevent, recognize and report
instances of exploitation, violence and abuse against people with disabilities?

3. Are officers given targeted training about the following topics (and is that training
mandatory or voluntary):

® what constitutes a disability

® how to communicate about disabilities using appropriate language etiquette (e.g.
employing ‘people first’ language, language that acknowledges people with
disabilities are people first)

® how to respectfully and effectively communicate with persons with disabilities,
and when to seek expert assistance

e the correlation between disability and domestic violence

e the importance of providing appropriate accommodations to ensure equal access
to justice

e the role of gender and age in domestic violence against people with disabilities?
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10.

11.

12.

13.

What affirmative measures are in place to ensure victims of domestic violence who have
a disability have equal access to justice (with respect to law enforcement operations)?
Do any specific policies or practices for dealing with people with disabilities who are
potential victims of domestic violence? If so, what are they and are they consistent with
human rights norms (especially as they relate to respect, equality, anti-discrimination,
wellbeing and access to care)?

Are the services provided by law enforcement agencies and officers disability sensitive?
Are law enforcement facilities disability accessible?

Are interviews with people with disabilities conducted in safe environments that foster
the health, welfare, self-respect, dignity and autonomy of the person and that take into
account their specific needs?

Are officers adequately prepared to assist people with disabilities who are victims of
domestic violence to situations of safety?

Are officers aware of and prepared to assist victims of domestic violence to access
appropriate disability services?

Are there strategies in place to ensure that persons of diminished cognitive capacity are
identified?

Are there strategies in place to ensure that persons of diminished cognitive capacity are
not left in an unsafe environment or without a responsible carer?

Are there internal and external measures in place to facilitate the critical assessment of
the law enforcement agency’s performance specifically as it relates to domestic violence

against people with disabilities?
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E. Domestic Violence and Race

The human rights perspective provides a helpful guide for law enforcement in
responding to domestic violence that involves members of ethnic minorities. The UN Special
Rapporteur reports that, in the United States, women from ethnic minorities, and in particular
from the African American community, are subject to experiences of racial discrimination
(structural and explicit) throughout their lives and that any experience they have of domestic
violence is also subject to the effects of this discrimination.'® This experience of racial
discrimination can be a factor both in a person’s vulnerability to abuse, in the specific abusive
relationship, and in their interactions with law enforcement when seeking assistance and
protection. The UN Special Rapporteur points out that African American communities are
especially reluctant to seek assistance from the police and to report relatives and acquaintances
to the police, due to fear of discrimination against their person, and sometimes against the
person of the assailant.

In order to combat these barriers to service and to afford equal protection to victims from
these communities it is important to consider measures such as anti-discrimination training,
increasing community engagement and improving the diversity of the police force. The Special
Rapporteur’s report suggests that the goal should be a police force that reflects and is
responsive to the membership and experience of the community that is served.

As outlined above there can be reluctance from communities to reach out to the police
for protection. From a human rights perspective (and in light of the IACHR’s determination that
domestic violence is no longer a private issue but that the responsibility has shifted to the
community as a whole to address this issue) it is important for the whole community to bear the
responsibility of protecting individuals from violence and so in looking at how law enforcement
implements a human rights compliant approach in their interactions with these groups it could
be useful to look at the success of community outreach programs that aim to empower
community responses as well.

The following considerations should serve as a guide to reporting with respect to these

issues:

Reporting Considerations:
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Have law enforcement made efforts to improve members of racial minorities’ perception

of law enforcement and the State generally?

When recruiting does law enforcement recruit for diversity?

Does the racial composition of the police force reflect that of the community?

Is there a liaison within the police for groups of ethnic minorities who will understand
issues which are particular to members of these groups?

Do law enforcement take part community outreach programs in areas where
members of ethnic minorities live assuring the community that they aim to provide

equal protection?

Have law enforcement taken steps to combat racial bias from within law enforcement

themselves?

Is there special training to ensure law enforcement is aware of the particular
challenges that members of ethnic minorities face with regards to domestic violence?
Again, is the law enforcement team diverse (as this can also help fight bias from
within the team)?

Do law enforcement regularly engage with members of racial minorities on a semi-

regular basis outside of work?

Have law enforcement acknowledge the impact of disparate treatment of racial

minorities?

a.

How are the consequences of domestic violence reflected differently in racial minority
groups?
What resources are needed to increase the likelihood of providing racially sensitive

support to victims of domestic violence?
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F. Domestic Violence and Immigration

In discussing areas of the community that may feel alienated it is important to look to
explore how law enforcement’s approach to domestic violence bears upon members of the
immigrant community. The UN Special Rapporteur has recognized that immigrant status acts as
an aggravating factor for domestic violence and so it is important to look to how law
enforcement can address this issues stemming from this specific vulnerability.

Language can create a practical barrier which strains law enforcement’s efforts to protect
an immigrant community from domestic violence. It would be ideal to have an officer on the
scene of domestic violence who is capable of communicating directly with a victim in the
language in which the victim is most comfortable in order to ensure their exact concerns are
being addressed. However, as the community becomes richer in diversity this becomes more
difficult to put into practice. It is therefore important to ensure members of law enforcement are
equipped with the knowledge and translation mechanisms to facilitate effective communication
between themselves, and members of the immigrant community.

In order to meet with the requirements of due diligence in their response to victims of
domestic violence, it is key that a neutral interpreter is found. In providing a holistic, victim
centered approach officers must ensure that the victim is comfortable at each stage of the
process and free to give a truthful account of the events. Therefore, in looking to encourage best
practices officers should look to alternative methods of interpretation such as Language Line
rather than using another family member or neighbor: it is necessary to be aware that when you
use a non neutral interpreter you do not know where they lie on the spectrum of support, i.e.
whether they are in support of the perpetrator or the victim. Further to this, it is crucial to attempt
to avoid using children to interpret their mother’s complaint and this will limit the elements of the
abuse that the victim is willing to talk about. On the basis of that analysis, it can be seen that a
best practice to comply with the requirement of due diligence is to find a neutral interpreter with
experience working with victims of domestic violence from the particular culture of the victim.

To this end, it is key to document whether interpreters with social service training are
used and what resources are available to law enforcement to facilitate this. Furthermore, by
accommodating these communities and having resources available in other languages, law
enforcement will make themselves more accessible to the immigrant community, encouraging

them to open up as a community and reach out to law enforcement for protection.
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Additionally, for some members of the immigrant community, the American law
enforcement system may be quite literally foreign. In order to comply with due diligence it would
be a best practice to empower victims with sound knowledge of their rights through education
programs for the public. Relating to some immigrants’ lack of understanding of US law, their
perception of law enforcement may have been impacted by the role they played in their country
of origin. This in turn creates a barrier between victims and law enforcement services.
Therefore, in order to comply with human rights standards law enforcement agencies have the
duty to reach out to these communities to make potential victims aware of what type of abuse is
illegal and that law enforcement agencies role is to prevent crimes like this happening and to
protect individual’s from perpetrators. To celebrate success in this area or identify areas for
growth, it is key to look to whether law enforcement workers reach out in person to emphasis
their role in serving the community at large and their role in protecting individuals from violence.
In order to combat the idea that it is shameful to speak out about violence within your family, the
UN Special Rapporteur has called for law enforcement agencies to take a public stance
condemning all forms of violence against women, both public and private.

As acknowledged by the UN Special Rapporteur, women in the immigrant community
are especially vulnerable to economic dependency on abusive partners.'?® Family may also be
relying on them to support them both within the US and also in their country of origin. This need
for their partner to support themselves and other members of their family can trap women. As
previously outlined, the State has the responsibility to protect women from violence and so with
regard to best practices for human rights compliancy, law enforcement should take steps to
empower women in this situation to make the decision as to whether or not to leave the violent
home and give them options to support their choice. These practices may involve employing
trained victim services personnel who can discuss options with women and make them aware of
what is available to facilitate them leaving a violent home. When looking to the success of law
enforcement in this area it is necessary to take note of shelters available to women and
discussion of safety planning to protect victim’s in this situation who may not be ready to leave

their home.

Reporting Considerations:

1. What steps has law enforcement taken to over come the obstacles to protection that

members of the immigrant community face as a result of the language barrier?
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a. Are there practices in place for law enforcement to source a neutral interpreter?
Does law enforcement use interpreters who are specially trained in family violence?

c. Is there a standardized source of interpreters across all the sectors of law
enforcement?

d. Is family violence protection information provided in multiple languages?

What Steps has law enforcement taken to resolve the issue for immigrants of

unfamiliarity with the law?

a. Are law enforcement trained on the various special legal protections for victims of
domestic violence or violence against women under VAWA or other DHS and USCIS
programs?

b. Does law enforcement take part in outreach programs to make immigrants aware of
their right to protection and give them an understanding of how the US law

enforcement system operates?

What steps have law enforcement taken so not as to allow cultural differences to

frustrate the protection of victims?

a. Are police given cultural immersion training?
b. If so, is this continual training which focuses on the groups of immigrants which are
prevalent in Austin at the current time?

c. Have law enforcement taken any form of public stance against domestic violence?

What steps have law enforcement taken to provide human rights compliant protection for

victims who are economically dependent on their partner?
a. Does law enforcement help victims to safety plan?

b. Does law enforcement make victims aware of shelters and alternative

accommodation available to them?
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G. Domestic Violence and Undocumented Immigrants

Even within the body of the immigrant community, there is increased vulnerability to
domestic violence for undocumented immigrants. The National Immigrant Justice Centre
report ' has highlighted that equal protection should be afforded to everyone and that
undocumented immigrants, in particular, often feel alienated by law enforcement. One of the
considerations when identifying to the best practices for law enforcement in relation to
undocumented immigrants is their understanding of the police’s role in enforcing immigration
policies. The fear that if they report domestic violence to the police, they will then have their
immigration status investigated,'® causes many victims of domestic violence to suffer in silence.
As the State has a duty of due diligence to protect all women from domestic violence, law
enforcement officers must make efforts to ensure these women understand that they can come
to the police for protection in spite of their immigration status.'’

In monitoring whether law enforcement uses human rights as a guide to facilitate
protection of these women, we must look to whether they take steps to make the public aware
that, as the police, their duty is to enforce State laws, not immigration laws. Additionally, law
enforcement could make information available to the public about visa status and that women
who experience domestic violence can apply for U Visas. In essence, it is key to identify
whether the police work within the community to ensure immigrants know they are there to
protect and not to enforce immigration laws and also by making information on option regarding
immigration status accessible to undocumented immigrants.

The report also highlights that enforcement of immigration policy should not become a
“conduit for discriminatory policy”'®*. Regarding this in light of law enforcement’s relationship
undocumented immigrants, it seems that law enforcement could take steps to ensure women
are aware of the different visas available to them. In monitoring this, it could be useful to look at
whether officers receive training on immigration and whether there are any policies in place if
the police were to come across victims who they suspect are undocumented. Additionally, when
looking for success in this area it is key to look to the role of victim services and the success
they have in protecting women in light of the fact that they do not ask for information on a
victim’s immigration status.

On the basis of the above analysis, it is evident that both documented and
undocumented immigrants face hurdles particular to their group in interactions with law

enforcement. As a consequence of the duty of due diligence on the part of the State to protect
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individuals from domestic violence, it is necessary that law enforcement take some of the
positive steps which are discussed above in order in relation to these specific groups to comply
with human rights standards and norms. Below is an illustration of some best practices which
are key areas for law enforcement to focus on in order to be human rights compliant, in relation

to undocumented immigrants.

Reporting Considerations:

1. What steps do law enforcement take in order to ensure undocumented immigrants
understand their role in protecting them is separate and apart from immigration
enforcement officers?

2. Are law enforcement trained on when, and how, they may use discretion in relation to
immigration issues when responding to domestic violence cases?

3. What steps has law enforcement taken to make undocumented immigrants aware of the
processes available to them to receive a visa?

4. Do law enforcement collaborate with neutral interpreters?
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H. Domestic Violence and LGBTQI status

The international law of human rights makes it clear that members of the Lesbian, Gay,
Bisexual, Transgender, Queer and Intersex (‘LGBTQI'’) community are entitled to equal
protection before the law. And the problem of discrimination and of violence against members of
the LGBTQI community has, in recent times, gained significant attention from the international
human rights community. Last year, the UN Human Rights Council passed a resolution
expressing concern over discrimination and violence on the basis of sexuality and gender
identity, emphasizing that this represents a violation of human rights and requesting that the
recent report by the High Commissioner on Human Rights on discriminatory laws be updated to
include best practices for overcoming violence and discrimination on the basis of sexual
orientation and gender identity.'” The Inter-American Commission on Human Rights also
recently issued a statement expressing its concern at the pervasiveness of violence against
LGBTQI persons and urging member States to “adopt measures to prevent, investigate, punish
and provide reparations concerning these acts of violence, including measures to address the
underlying causes fueling this violence.”"** These resolutions recognize that LGBTQI people
have historically been the targets of political and social discrimination on the basis of their
sexual orientation, gender expression and gender identity, and that they continue to
disproportionately suffer from discrimination and violence. Moreover, the European Court of
Human Rights has recognized that States have a duty to protect, adequately investigate crimes
motived by sexual orientation bias,'® and a duty to provide a remedy to victims.'*

Studies suggest that LGBTQI people are at greater risk of domestic violence. For
example, a national study by the Centers for Disease Control and Prevention concerning the
incidence of intimate partner violence in American relationships revealed that lesbian women,
gay men and bisexual people experience intimate partner violence at levels equal to, or higher
than, heterosexual people. In the course of their lifetime, 44% of lesbian women and 61% of
bisexual women experience rape and/or physical violence and/or stalking at the hand of intimate
partners (as compared to 35% of heterosexual women). And 26% of gay men and 37% of
bisexual men experience rape and/or physical violence and/or stalking at the hand of intimate
partners (as compared to 29% of heterosexual men)."”’

Given the long history of discrimination and stereotyping of LGBTQI persons, and
entrenched social attitudes surrounding gender and sexuality, it is especially important that
measures are in place to prevent discrimination in the provision of domestic violence services

by law enforcement agencies. It is important that agencies are also attentive to the role that the
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experience of social marginalization and discrimination, especially by those in positions of social
authority, might play in the preparedness of LGBTQI victims and the LGBTQI community more
generally to work with law enforcement. The need to motivate and foster mutual trust and
understanding is an issue that emerges repeatedly in the scholarly literature concerning
interactions between members of the LGBTQI community and law enforcement. These are
issues that must be addressed if the fundamental human rights of LGBTQI persons to enjoy
freedom from discrimination and equal protection from the law are to be upheld (along with the
other rights that might come to be violated where there is a failure to prevent, or protect against,
domestic violence)."*® In the spirit of human rights law, of the Inter-American Commission on
Human Rights’ call, and of the Human Rights Council’s Resolution, we recommend the following
considerations to the authors of the Report.

The following considerations should be read as relevant to those law enforcement
agencies and officers whose professional duties might put them in a position to identify or

respond to LGBTQI persons who experience domestic violence.

Reporting Considerations:

1. Is there evidence of adequate cooperation between law enforcement agencies and
community organizations, health services and other relevant agencies, to the end of
developing and implementing community and law enforcement based initiatives to aid in
the identification and prevention of domestic violence against LGBTQI persons?

2. Do law enforcement agencies participate in or contribute to attempts to educate and
raise awareness of domestic violence against LGBTQI persons amongst the general
public and in the LGBTQI community?

3. Do law enforcement agencies participate in or contribute to trust and understanding
building exercises between law enforcement agencies and officers and LGBTQI
persons?

4. Do law enforcement agencies actively recruit in the LGBTQI community and are there
affirmative policies to foster a safe and supportive working environment for LGBTQI
persons?

5. Do any specific policies or practices for dealing with LGBTQI victims of domestic
violence exist? If so, what are they and are they consistent with human rights norms
(especially as they relate to respect, equality, anti-discrimination, wellbeing and access

to care)?
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6. Are officers aware of and prepared to assist access to appropriate social services for
LGBTAQI victims of domestic violence?

7. Are officers trained to be sensitive to the significant roles that discrimination,
stereotyping and social exclusion can play in the incidence, reporting, and experience of
domestic violence by LGBTQI persons (and is that training mandatory or voluntary)?

8. Are there internal and external measures in place to facilitate the critical assessment of
the law enforcement agency’s performance specifically as it relates to domestic violence
against LGBTQI persons?
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Domestic Violence and the Law Enforcement Community

Relying on two separate studies the National Centre for Women and Policing revealed
that “at least 40% of police officer families experience domestic violence, in contrast to 10% of
families in the general population.”®® Evidently, domestic violence among members of the police
force leaves partners of law enforcement officers particularly vulnerable to domestic violence.
As required in the Lenahan case,'® and Article 26 of the ICCPR, everyone must be afforded
equal protection before the law. The National Centre for Women and Policing note certain
unique factors which make these partners particularly vulnerable by virtue of the fact they are in

a relationship with a law enforcement officer.

These unique factors cause barriers for women being abused by members of law enforcement
to accessing justice, namely protection from and a remedy for this human rights violation. In
particular women in this situation are reluctant to report abuse as the perpetrator, is a member
of the system they would need to turn to for help. As a result their colleagues who the victim has
to report to may be biased and result a prejudiced investigation. Additionally, as a member of
law enforcement the perpetrator would have full knowledge of the where about of shelters and

exploit their knowledge of the inner workings of the system."’

The state’s duty to prevent domestic violence is particularly salient in the context of domestic
violence committed by law enforcement. In Eremia and Others v. the Republic of Moldova, a
mother complained that the State ignored her experience of domestic abuse at the hands of her

husband, a police officer, and failed to enforce a protective binding court order.’* The
European Court of Human Rights determined that the State’s responsive measures were
inadequate, given the husband’s repeated breach of a protective order and suspension of the
case against him in order to avoid liability, and found that “lack of decisive action by the
authorities had been even more disturbing considering that [he] was a police officer” who was
entrusted with “the protection of the rights of others, the prevention of crime and the protection
of public order.”'” Therefore, the State must ensure that claims against members of law

enforcement are investigated in line with the standard of due diligence.
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As outlined above there are unique vulnerabilities to victims who are abused by members of law
enforcement and so in order to provide them equal protection in a human rights compliant
manner, there are a number of steps which must be taken. The following list aims to provide
guidance for those writing the report as to which areas are key to focus on when identifying

successes and areas for development within the Austin system.

Reporting Considerations:

1. Is there a policy that enables people filing complaints about a member of law
enforcement to contact an alternative police force from where the alleged abuser
works?

2. Is there an effective policy in place which ensures that law claims of violence by
enforcement officer are independently and thoroughly investigated?

3. Are training measures in place to help law enforcement officers (as members of a group
at heightened risk of committing domestic violence) learn about and build healthy family

and domestic relationships?
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