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ABSTRACT: The present article is dedicated to showing how subordination is multifaceted and, as 

such, how legal decisions based on the antisubordination principle should be attentive to the 

diverse ways in which inequalities can permeate the law, in order to be properly addressed by it. 

By using the case in which the Brazilian Supreme Court criminalized LGBTQphobia as a focal 

point, I argue that equality considerations must guide how concepts are framed, how problems 

are defined, which solutions are proposed, as well as reflections about what a decision comes to 

mean for a determined place’s jurisprudence and political context. In my exercise, I also 

highlight complications that might arise when the antisubordination principle is legally 

mobilized. Subordination is not static and power relations are dynamic. As such, 

intersectionalities (in the case at hand, involving mostly gender identity, sexuality, race and 

class) might pose challenges for the identification of problems that should be addressed and for 

the choice of adequate emancipatory decisions, particularly when subordinate groups’ interests 

conflict. In the same vein, subordination happens through multiple overlapping practices, such as 

violence, deprivation, and exclusion, and addressing one does not always lead to a unitary all-

encompassing antisubordinatory direction. I try to offer a provisional solution for these 

complications, based on the inclusion of civil society participation considerations on legal 

interpretation, through what I call the “Joint Venture Theory of Legal Interpretation”. The 

envisioned interpretation would be animated by the “demosprudential” assumption that legal 

meanings are created by courts, but also by people on the ground and asserts that, as such, the 

process of legal reasoning should give weight to the latter. The paper is part of a broader project 

of fully theorizing antisubordination, which includes the articulation of the antisubordination 

principle, concretizing its application, trying to solve its shortcomings, and establishing the 

political and constitutional theories that constitute its normative underpinning. 
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Reimagining Antisubordination from the Global South: Towards a Joint Venture 

Theory of Legal Interpretation 

 

INTRODUCTION1 

This article is about the relationship between power asymmetries and the law, the 

complexities that arise in legal (in its theoretical, doctrinal, and political dimensions) analysis 

that considers such power relations and, most importantly, about how we can find–re-imagine–

ways to overcome challenges and make equality legal claims more emancipatory and stronger. 

In the pages that follow, I sketch a doctrinal approach that could make the promises of 

the antisubordination principle concrete. As I will explain below, the antisubordination principle 

is a framework intended at directing legal interpretation towards the dismantling of structural 

inequalities. Having the Brazilian case in which the Brazilian Supreme Court criminalized 

LGBTQphobia as a focal point, I try to unearth the multiple considerations that should be taken 

into account by courts in equality claims. As I will argue, the criminalization of LGBTQphobia 

case elucidates how antisubordination considerations must guide the construction of concepts 

and categories, the identification of problems and their framing, the decision as to what solution 

brings about antisubordination, and the place a decision should have in a determinate context’s 

jurisprudence and political landscape.2 

In my exercise, however, I have noticed–and highlight in this paper–that the proposed 

endeavor is complicated. Society is complex, power relations are dynamic, contextual, and 

contingent and social movements are not unitary in the diagnosis of problems and proposition of 

solutions. As such, the way different systems of oppression interact with each other must be 

considered.3 Besides that, subordination manifests itself in different, yet interconnected ways. 



Disadvantage, violence, marginalization, humiliation, and stereotyping are some of these ways, 

and, even if they have hierarchy as common denominator, they cannot be reduced to one another: 

addressing one aspect might contribute to mitigating another factor, but there can also be 

clashes–apparent and material ones.4 

As such, a full theorization of the antisubordination principle as framework and its 

correlate doctrine must include not only an articulation of the principle and a systematization of 

the multiple ways in which subordination can permeate law, but also, a solution for the conflicts 

that might arise in its application. Here, I do not intend to provide a final solution for this 

problem, but I do advance a provisional path, by arguing that the answer may be grounded on a 

new way of interpreting the law in which judges and social movements act collaboratively in 

finding legal meanings. I call this “joint venture theory of legal interpretation.” The idea of 

interpretation as a joint venture has, in its foundation, the “demosprudential” assumption that law 

is interpreted by courts, but also by people on the ground.5 

The argument is developed as follows: in Part I, I position the paper within equality 

theory, with special attention to how it fits and furthers the antisubordination tradition. Part II 

presents the decision which will serve as a focal point for my analysis. Part III is dedicated to 

presenting and applying a doctrinal approach able to grasp and deal with the multifaceted 

character of antisubordination – directing its attention to how inequalities permeate law in non-

obvious ways. This part also explores the complications that arise from the application of the 

principle as framework. In Part IV, I advance my provisional solution for the problems identified 

in Part III. I conclude the paper in Part V. 

My theorization is grounded on a Brazilian example but this, by no means, means that the 

contributions I try to present are confined to Brazil. Rather, my goal is to provide theoretical and 



methodological insights that could productively influence the way equality law is developed and 

interpreted elsewhere. From places like the U.S., where antisubordination theorization in 

scholarship has flourished, to jurisdictions such as Canada, which has historically been linked to 

ideals of substantive equality, or developing countries–like India, Brazil, South Africa, 

Colombia, and other contexts of “transformative constitutionalism” for instance–where the idea 

of antisubordination has started to make its way into the law.6 

In a sense, this work furthers the multiple initiatives of protocols for gender inequality-

sensitive adjudication that have been adopted around the world by providing a doctrinal guide for 

concrete equality-based legal interpretation (that could go beyond gender cases).7 In the same 

vein, this work provides tools for the multiple exercises of reimagining law undertaken by 

scholars around the world in initiatives such as feminist rewritings of legal opinions, for 

example.8 In fact, this work is, by itself, a project of reimagination. 

  

I. ANTISUBORDINATION AS FRAMEWORK  

Traditionally, the Aristotelian notion of equality–that is, the postulate that equals should 

be treated equally, and unequals unequally–has been adopted as a mediating principle (the 

“antidiscrimination principle”) of interpretation to give content for abstract concept of equality in 

many jurisdictions.9 However, for many years now it has been challenged for having a very 

limited potential to deal with some of the most common and invidious types of inequalities that 

happen on the ground: those that arise not from different treatment by laws and policies, but 

from social hierarchies.10 

The first main article to explicitly advance this critique has been “Groups and the Equal 

Protection Clause,” published by Owen Fiss in 1976. In his article, Professor Fiss tries to de-

naturalize the idea that there is a necessary connection between the antidiscrimination principle 



and the equal protection clause, arguing that it is only one possible way of conferring meaning to 

equality, and not the ultimate way. In view of these limitations, Professor Fiss advances an 

alternative mediating principle which he calls the “group-disadvantaging principle.”11 This 

principle is defined as a postulate that prohibits laws that aggravate or perpetuate the “the 

subordinate status of a specially disadvantaged group.”12 

“Groups and the Equal Protection Clause” is seen by many as the first articulation of the 

antisubordination principle and has, since then, been adopted and further elaborated by many 

authors, particularly those associated with “Outsider Jurisprudence”(a scholarship tradition that 

encompasses branches of critical theories of law that share methodological as well as substantive 

insights). 13 Catharine MacKinnon has furthered the concept to argue that promoting 

antisubordination would demand breaking with oppressive social structures, not including or 

assimilating groups in the world as it is.14  Kimberlé Crenshaw went on to highlight the 

intersectional dimension of oppressions that can emerge through and antisubordination analysis 

and that should be addressed by legal changes.15 Reva Siegel, in her turn, highlighted the 

dynamic character of subordination–to which, as she argues, an antisubordination-based analysis 

has to be attentive.16 These are only examples. 

As much as its original formulation as postulate proposed by Fiss has offered 

unprecedented contributions, the antisubordination principle goes (or should go) beyond a 

postulate (such as norms and policies that disadvantage groups violate equality) and can more 

completely serve its antisubordinatory drive by being understood as a framework.17 The 

framework includes both method and substance that act synergistically (the method is 

substantive and the substance, methodological), providing a lens to scan reality in search of 

subordination-related issues and solving issues. The method is the critical method of looking at 



how the legal system arises from, is permeated by, and perpetuates inequalities. The substance 

comprises both what we understand as inequality–in the specific case, social hierarchies–and the 

normative animus of dismantling such hierarchies.18 Part of the substance is the recognition that 

subordination is multidimensional and dynamic. Finally, to understand antisubordination as a 

framework does not deny its character of legal principle. In fact, the principled character of 

antisubordination (and its corresponding doctrine for application), which constitutes a ground for 

operating and arguing within the law, is one of the dimensions of the framework envisioned here. 

The framework is very open–detaching the antisubordination principle from a single 

postulate–and it is purposefully so. However, what exactly does an antisubordination-based legal 

reasoning entail in concrete cases? Which arguments fit the “antisubordination” umbrella? How 

exactly can the law arise from, be permeated by, and perpetuate subordination? Multiple authors 

have written on the subject or carried out antisubordination-based analyses of different issues.19 

However, nowhere have I found a unified articulation of antisubordination (as framework) as a 

legal principle and doctrine, attentive to the complexity of how subordination happens in the real 

world. 20 This is what the present paper aims to do. After presenting the case in Part II, Part III 

advances a guide that could direct the application of the antisubordination principle by providing 

a step-by-step of what should be considered by judges and other actors in their mobilization of 

the principle. In the exercise, I also highlight complications that might arise. 

  

II. CRIMINALIZING LGBTQPHOBIA IN BRAZIL: ADO 26’S BACKGROUND AND DECISION 

In 2013, a political party presented before the Brazilian Supreme Court a lawsuit aimed at 

the declaration of omission of the Congress in promulgating laws criminalizing 

homophobic/transphobic conducts (“ADO 26”).21 The main claims of the lawsuit were that: 



(i)                  Homophobia and transphobia fit in the concept of racism established 

previously by the Brazilian Supreme Court, and, as such, these conducts – described 

as “all forms of homophobia and transphobia, especially (but not exclusively) 

offenses (individual and collective), homicide, aggression, threats, and discrimination 

motivated by the sexual orientation and/or gender identity, real or alleged, of the 

victim” – should be subject to criminalization, just like racism is criminalized22, and 

(ii)                Homophobia/transphobia constitute discrimination that attempts “against 

fundamental rights and liberties” and, as such, should be criminalized in accordance 

to the constitutional provision23 that establishes that “the law shall punish all 

discrimination which may attempt against fundamental rights and liberties”.24 

The case was ruled in 2019. Among other things, the court unanimously recognized the delay of 

the Congress in promulgating protective legislation, declared the unconstitutionality of such 

omission, and established that, until the enactment of specific legislation, homophobia and 

transphobia had to be considered either racism or a violation of fundamental rights and liberties 

and, as such, the crime of racism should apply to homophobic and transphobic conducts.25 

The Justice-Rapporteur (Justice Celso de Mello) divides his individual vote into sections. 

Sections 1 through 7 are dedicated to clarifying terms and tackling procedural issues, such as the 

impossibility of the “creation” of a new crime by the Supreme Court. The substantive arguments 

are presented in sections 8 through 9. 

The broader claim that underlies the decision is that homophobia and transphobia 

constitute racism in its “social dimension.” The social dimension of racism refers to its character 

as a “manifestation of power that…aims at enabling the majority group domination over 

members of vulnerable groups (as the lgbti+ community), establishing, through hateful (and 



unacceptable) inferiorization, situation of unfair political order of a legal and social exclusion.”26 

Because racism is seen as a manifestation of power aimed at inferiorization and exclusion, the 

Justice argues that homophobia and transphobia should be considered a species of the genre. 

In section 8, the Justices proposes a reflection about the “historical records and 

contemporary social practices, which reveal the prejudiced, exclusionary and discriminatory 

treatment”27 of the LGBT community in Brazil. Section 9 is entitled “Violence against members 

of the LGBT community” or “The banality of homophobic and transphobic evil.”28 In this 

section, the Justice exposes data brought by Amici Curiae showing that the community suffers, 

constantly, all sorts of aggressions, “motivated, solely and exclusively, by the sexual orientation 

and/or gender identity of the individuals.”29 This situation, according to him, is the concretization 

of racist behavior directed at this group that deviates from heteronormativity. The Justice equates 

this behavior to what the lawyer of the lawsuit called “The Banality of the Homophobic and 

Transphobic Evil,” which he characterizes as the situation in which “common people” feel they 

hold “a pseudo 'right' to attack, offend, discriminate and even kill people for their mere 

homosexual/bisexual sexual orientation or transgender gender identity.”30 

Sections 10 through 13 are devoted to showing the nexus connection between the 

constitutional mandates of criminalization and the problems of the omission of the Congress.31 

The lawsuit that aims for the declaration of omission is established as being a way of making 

constitutional provisions concrete. In the specific case, the constitutional provisions that mandate 

criminalization of conducts with the aim of protecting groups against acts of discrimination 

founded in the sexual orientation or gender identity of the victim.32 Section 11 is, in this context, 

devoted at showing the inertia of the Congress in promulgating such protective laws.33 



Section 12 deals with the “possible solutions” for the problem of omission.34 The 

solutions established are “(i) the need to inform the Congress so it can adopt the necessary 

measures for the concretization of the mandates and (ii) immediate recognition, by this Court, 

that homophobia and transphobia, whatever the forms in which they are manifested, fit in the 

conceptual notion of racism”35 inscribed in the law that typifies its manifestations.36 Regarding 

the latter, the Justice is cautious because the Brazilian legal system does not allow imputation of 

crimes through analogy. The court could not say that homophobia and transphobia are like 

racism and, as such, deserve the same treatment; so, the argument is that homophobia and 

transphobia are racism. 

The Justice’s reasoning is based on the comparison between LGBTQphobia and racism 

and, to do so, he necessarily adopts a vision of what racism is. One of the aspects that should be 

considered in antisubordination-based analysis is precisely the way one defines the problem to be 

faced (in this case, LGBTQphobia as racism). And, as I will argue, an antisubordination-based 

analysis, in this case, could have led to a different conceptualization. As such, it is important to 

dive into what the Justice means by racism. The Justice cites many sources when trying to define 

racism, which makes it hard to pinpoint one definition. However, from the reading of the pages 

in which he deals with the theme, some common elements–part of a “lexicon,” let’s say–can be 

identified. First, racism is seen as a behavior or conduct.37 Second, racism is understood not as a 

neutral behavior, but as one with the specific aim to exclude or marginalize.38 One word that 

comes up in this context is prejudice, which is defined as the translation of “a mistaken 

understanding of existential phenomena, supported by opinions and beliefs formed without the 

necessary and adequate knowledge of the facts.”39 Part of the lexicon of the description of racism 

are also the ideas that it is a “distorted view of the world,”40 a form of “discrimination,”41 a 



manifestation of “ignorance”42 or “intolerance,”43 and an “unjust denegation of dignity and 

mutual respect.”44 Racism is also described as an ideology “founded on pseudo-scientific criteria, 

which seeks to justify the practice of discrimination and exclusion, reflecting the distorted 

worldview of those who seek to build, in an arbitrary way, hierarchies.”45 It is also described as 

being “motivated by subaltern motivations.”46 Finally, it is also seen as an “instrument of 

ideological control, political domination, social subjugation and denial of otherness, dignity and 

humanity.”47 Because homophobia and transphobia are essentially the same as racism, the 

affected groups are considered to be covered by the same criminal law protection.48 

 

III. ANTISUBORDINATION-BASED ANALYSIS (AND ITS COMPLICATIONS)  

As argued above, antisubordination should be understood as a framework composed of 

three interrelated elements: substance (dismantling hierarchical structures), method (reflecting at 

law in context), and legal principle (tool to translate theoretical considerations into legal 

arguments). Its legal principle character demands the development of a correlated doctrinal 

approach. In this section, the principle is applied to ADO 26. This exercise unearths how an 

antisubordination-based approach enables us to see the multifaceted way in which inequalities 

permeate the law–namely, how legal concepts and categories are framed, how problems are 

defined, which measures are chosen to deal with them, and the multiple ways subordination can 

be perpetuated going beyond the direct result of a certain measure. Consequently, an equality-

based analysis should be attentive to all these dimensions if the antisubordination drive is to 

become concrete. That is, such dimensions should provide a doctrinal guide for legal analysis.  

The exercise also shows how complex this kind of analysis is, revealing that the 

antisubordinatory path is not always obvious or unidimensional. 

A.    How concepts are framed 



Critical perspectives on law have shown over the years that in a world of inequalities, 

legal rules, concepts and values are established by the point of view of those in power.49 This 

means not only the exclusion of the perspective of those who are affected by norms, but also the 

fact that such constructions serve power in a way that needs no motivation. 

The problem is seen as not limited to how law is mobilized, but instead, how it is 

constructed.50 Over the years, many have engaged in the exercise of destabilizing concepts and 

doctrines from the perspective of those at “the bottom.”51 Examples include challenges to the 

idea of “consent,”52 the views of pregnancy that underlie the prohibition of abortion,53 the 

conceptualization of “hierarchy” in the work place or of what constitutes sexual harassment,54 

and how procedural rules are framed in a way that exclude groups that do not record events in a 

way that would fit traditional evidence rules.55 

The case of the criminalization of LGBTQphobia in Brazil provides a clear example of 

how concepts can be permeated by the point of view of power in a way that perpetuates that 

same power. The strategy used in the case of the criminalization of LGBTQphobia was based, 

first and foremost, on the definition of a concept: racism. The problem is that the contrast 

between the conceptualization of racism adopted and the way it actually operates shows that the 

definition is too narrow and does not capture the pervasive ways in which racism operates. 

 ADO 26 adopted a view of racism that considers it a practice or behavior that causes 

damages (discrimination, violence) to a determined group of people based on inaccurate, 

ignorant ideas about the inferior character of the group, with the result of interiorizing the group. 

Racism is not reducible to differentiated treatment by laws or policies; racism is about people 

being kept in a second-class position by social structures. This view reflects the category Neil 

Gotanda describes as “historical-race,” which, in his words, “embodies past and continuing racial 



subordination.”56 However, the view of racism adopted still considers it to be a behavior 

practiced by someone, and a behavior that is motivated by wrong and irrational ideas aimed at 

subordinating. This way of reflecting about the issue poses some problems. 

Despite recognizing that racism happens due to racialized ideas, the framework adopted 

individualizes the problem. Racism is attached to the idea that it is something someone does. 

However, looking at racism in context, we can see that the problem is not a behavioral one, but a 

systemic one. Racism manifests through, among other things, democratic underrepresentation, 

economic disadvantage, lack of opportunities, precarity, mass incarceration, and police 

violence.57 Racism is a system of oppression that operates in many ways. Through behaviors – 

yes–but, more than that: through the way society is structured. Racial domination is a system of 

oppression and racist “behavior” is symptom of the system–a “diagnostic device.”58 

The systemic nature of racism is also obscured by the adoption of an idealist conception 

of racism. In the decision, racism as a behavior is seen as being attached to something someone 

believes in. It is an ideology or a set of ideas.59 To think about racism as an idea prevents us from 

reflecting about its foundational character in Brazil, something that constitutes society, rather 

than a set of ideas that flow in a neutral structure.60 It also leads us to psychological inquiries 

about those who “engage” in racism, drawing out attention to the racist individual.61 In this 

context, the focus on the “irrationality” of the conduct, its “mistaken” character, and its 

relationship to “ignorance” also helps to obscure the systemic nature of the problem. As exposed 

on Part II, the definition of racism adopted by the decision relies on all these aspects. It focuses 

on beliefs and individual behaviors deemed deviant and irrational. In doing so, it creates the idea 

that racism is a set of occurrences that deviate from an otherwise good system. In other words, to 

consider racism as a distorted worldview has as its premise the idea that, in general, the current 



worldview that prevails in society is neutral and unproblematic, when, in fact, the reproduction 

of racism is the rule.62 And, because of that, we must abandon the idea that racism is something 

atypical.63 

Instead, we should work with the idea that racism is everywhere, reproducing itself in 

ways that go beyond individual behaviors, beliefs and, even less, irrational beliefs. This is what 

lived experiences of Black people show–even if they are not homogenous.64 Racism is 

experienced as an interlocking system of oppression, as it is constituted by–as well as 

constitutes–other systems, such as heteropatriarchy and heteronormativity, for instance.65 As 

such, the subordination that flows from those systems is multidimensional and complex.66 

None of the ideas presented here are new. However, the point is not to discuss how 

racism operates, but to show how its conceptualization can be made in a way that is not attentive 

to how people experience subordination and privileges that arise from a racial system. This is 

something that must be scrutinized in antisubordination-based inquiries of the law, not only for 

purposes of accuracy (i.e. let’s describe racism properly, in a socio-historically grounded way), 

but, because of the normative consequences the description can have for a case–such as, for 

instance, how it impacts in how problems are defined and, consequently, the solution.                 

B.     How damages are perceived 

Inequalities can also permeate the way in which problems are perceived in a legal dispute 

and then translated into the language of law. In the present case, the decision frames 

LGBTQphobia as racism, which, as exposed above, is conceptualized in a narrow way, focused 

on hateful irrational behaviors. Behaviors are acts, directed at people and groups and, as such, 

the damage in question becomes the victimization of individuals or groups. The framework 

adopted in the decision parallels the one advanced in the petition, which describes those acts as 



being “reprehensible behavior that stems from the conviction that there is hierarchy among 

human groups, sufficient to justify acts of segregation, inferiorization, and even the elimination 

of people.”67 

If racism had been conceptualized differently–as an interlocking system of oppression, as 

suggested above–maybe the damage would have been framed differently. Violence would have 

been seen as a problem, but a problem that is not only problematic per se (members of a 

determinate group are beaten up, killed, humiliated), but also, as a symptom of subordination, 

which manifests itself as a “an interconnected web that stretches across civil society and the 

state.”68 

To adopt Cherryl Harris's terminology, LGBTQphobia is a way of reinforcing 

heterosexuality as property.69 Hate violence against this community is a way of re-establishing 

the “deviant” character of those who do not conform to heterocisnormativity, keeping intact the 

very idea of the existence of a “normal” sexuality. Heterocisnormativy is built through the 

exclusion of others. As non-normative groups are invisibilized and demonized, normative groups 

gain status. In this context, institutional inaction in dealing with this kind of violence not only 

leaves individuals unprotected, but also keeps a whole system of oppression alive.70 

Seen this way, the focus could have shifted from the violence to the subordinatory 

structure. This problem is so deep that it leads, in its output, to the erosion of the rule of law in its 

substantive dimension.  Consequently, although victimhood would still be a problem to be 

addressed, the problem of inequality would emerge as the root to be tackled. In other words, the 

damage to be addressed would have been perceived as being the status of the group and not 

personal injuries. 



One issue, however, remains: although the problem would have been seen as 

subordination, subordination not only permeates violence directed at a disadvantaged group, but 

it is also constituted by it. Subordination is not an abstract system. It is composed by actual 

social dynamics. That is, violence can be seen not as a symptom of a broader problem 

(subordination), but rather as subordination itself. In this sense, violence could also be seen as a 

damage per se, not only for its material consequences, but also for the place it occupies in 

maintaining subordination. As such, it is not simple to define which framing of the damage 

would be more aligned to an antisubordination perspective. 

C.     How the solution is defined – does it advantage or disadvantage groups? 

The moment of defining what solution should be taken and if it could be taken is the one 

in which antisubordination considerations are the most salient. However, this is complex and 

probably less straightforward than we may think. How do we define what advantage means? A 

classic example of this discussion is laid down by Derrick Bell in “Serving Two Masters.”71 

There, Bell proposes a discussion about what would truly advantage the Black community in the 

United States during the civil rights quest. Brown v. Board of education became the paradigmatic 

case back then. The decision de-segregated schools under an argument attentive to the fact that 

the Black community was not being treated differently, but worse. However, Bell puts forth the 

question: is that what Black kids needed? To be assimilated in the school system as it existed? Or 

would it be better for equality that Black schools got more funding, to improve their conditions? 

The dilemma presented by Bell–which is at the background of the concrete discussion 

about conflicts between lawyers and clients–is underlined by a broader discussion related to what 

one considers what is the problem and damages at play and how to address them. The same thing 

happens in the decision on ADO 26. The criminalization was found as a solution because of how 



racism was framed–a behavior–and how the damage was, consequently, defined–as personal 

injury. An antisubordination analysis should, then, be attentive to the fact that deciding what is 

advantaging or disadvantaging is a complex endeavor and can lead to different results. 

For a long time now, authors working within outsider jurisprudence have been critical of 

hate crime legislation. In the context of the US, for instance, criminalization has been considered 

bad for a few reasons. First, because it is animated by an “assimilationist” drive–meaning that 

what the criminalization actually does is include a part of the population in a system, without 

questioning the system. Particularly in the case of criminal law-based solutions, such authors 

argue that this will for assimilation is a fruit of a non-intersectional view on the problem of 

homophobia and transphobia, to the extent that it turns to openly racists and selective institutions 

such as the police and the carceral system.72 Criminalization would serve to incarcerate more 

Black people73 while, at the same time, protecting more white upper class members of the 

community to be protected.74 

Another criticism is related to the fact already discussed above that criminalization 

individualizes conducts, obscuring the systemic aspects of the interlocking systems of power.75 

In other words, it makes society associate racism or homophobia with blatantly discriminatory 

acts–more or less how most part of society imagines racism or homophobia–when, in fact, 

subordination occurs through less obvious means. Finally, the LGBT identity is reified as 

something unitary and static, without accounting for intragroup differences.76 The critical view 

towards criminalization of hate crimes is part of the broader critique of the criminal system as a 

whole. 

The analysis of cases from the perspective of the antisubordination principle here 

envisioned demands a look at the concrete reality lived by groups. And this is, of course, 



contingent to contexts. This means, then, that criticism developed in the context of the United 

States cannot be automatically imported to Brazil. The question then becomes: is criminalization 

group-advantaging or group disadvantaging in view of the context? The purpose of the present 

paper is not to give a final answer to this specific problem, but we can highlight a few 

considerations that could be considered in a committed application of the principle of 

antisubordination. 

First, one can think about the relationship between racism and the penal system (a similar 

reflection as to the one North American scholars have been proposing). In Brazil, the legal 

system, as well as institutions such as the police are colonial inheritances, were originally 

conceived as ways of controlling sectors of the population. Black people, for instance, have been 

particularly targeted by the Brazilian Penal State.77 And, once in the system, the group 

experiences sub-human conditions.78 In this sense, turning to the penal system could in fact be 

seen as an acritical assimilation of the LGBT community to a racist system. 

Some authors would suggest that the conflict we have at hand here (protect LGBTQ 

people at the expense of Black people) is fruit of an insensitivity to intersectionalities in the 

decision, which adopts an essentialist view of the LGBT community forgetting to account that 

some members of the community are also victims of the criminal system, and, in that sense, 

criminalization would not protect them and, in a structural level, would exponentiate 

inequalities.79 Another argument would be that homophobia and racism are not united by the 

commonalities of how they occur–through behaviors intended at inferiorizing–but rather by the 

fact that they both stem for an interlocking system of power in which race, gender, and sexual 

orientation are mutually constitutive of one another and, as such, sustaining a racist system 

would not help in the emancipation of sexual minorities.80 



Another factor to be considered is the effectivity of the penal system in promoting 

emancipation.  The experience with race-related hate crimes in the years since their adoption in 

the Brazilian system shows that such measures are not effective. For instance, almost 30 years 

after the promulgation of Law 7716 (which defines racism for purpose of criminalization), the 

antiracist promise of the law is still not being achieved due to the fact that its categories do not 

match how Black people actually experience racism in Brazil–that is, in subtle ways, in which it 

is not really easy to identify a racist “animus” in the conduct of the person that commits the act.81 

In the same vein, the myth of racial democracy still pervades decisions involving the crime of 

racism as judges tend to minimize the importance of insults and stigma.82 Because these 

problems are related to structural racism, there is no reason to imagine that structural inequalities 

involving LGBT would not play a role in law enforcement. In this sense, it is interesting to 

notice that criminalization is the wrong solution for the protection the decision aimed to 

promote. 

However, there is yet another aspect to be considered: in view of the systematic exclusion 

of subordinated groups from the law, could the inclusion in a system–even if ineffective, 

selective and, at the end of the day, subordinatory–nevertheless have emancipatory effects? For 

instance, could the decision have a legacy promoting changes in the vocabulary we use to talk 

about a certain problem, how society comes to think about inequality and how social movements 

come to think about themselves?83 The effects that decisions have–particularly effects that go 

beyond what is mandated in the decision–are contested. Some authors are more skeptical about 

social change through law,84 others are more optimistic regarding law’s impact.85 And, such 

considerations depend on the context. 



In the context of Brazil, the history groups have of exclusion from legal protection, what 

that exclusion has meant and, consequently, what inclusion (even if precarious) comes to mean 

all have significant legal implications. Law has, after all, a symbolic effect. The possession of 

rights sends a message of belonging.86 Black people, for instance, have been left at the margins 

of the law–criminal law included–and it is within the space where the law does not reach that 

lies, for instance, the indiscriminate killing of Black people and the lack of law enforcement in 

prosecutions against police violence.87 It is no wonder, then, that social movements and radical 

scholars have historically invested in legal change, having the criminalization of racism been one 

of the major foci of mobilizations.88 At least since the 1950’s Black movements have fought for 

the criminalization of racism in Brazil, which eventually happened in 1988, with the 

promulgation of the Constitution.89 

In that context, criminalization was not a top-down measure or a capture of the elite, but, 

instead, a process of deliberation fueled by social movements.90 The law has been considered, 

historically, a field to be disputed by Black Social Movements and the criminalization, backed by 

the constitutional recognition of racism in the Brazilian society is no exception.91 

This is not to say, of course, that, in Brazil, the turn to criminalization-based strategies is 

unanimously accepted. To the contrary, authors and social movements have denounced such 

strategies, posing arguments based on the individualization of conducts and demonization of 

those who commit the crime, inefficiency in preventing the occurrence of crimes, selectivity of 

the system, oppressions that occur within the carceral system, the fact that criminalization is not 

necessarily pedagogic and hierarchization of oppressions.92 Also, the polarization between 

criminalizing is good and criminalizing is bad is also a simplification of how the Brazilian debate 

has been unfolding.93 The reflections proposed here are examples of what considerations about 



the advantaging or disadvantaging character of measures would look like and to show how 

complicated they can be when there is not really a “community of consent.”94 

I say all this not to position myself as pro-criminalization, but only to show that 

dismissing criminalization as a strategy for antisubordination is simplistic in view of the 

dynamics of how criminalization of racism (or other criminal law-based demands, such as 

domestic violence) happened in Brazil and of what it means in the context of inequality. It is a 

view, that, for instance, obscures the critical capabilities of movements such as the LGBT 

movement.95 

The further articulation of a method to resolve conflicts that arise in antisubordination-

based analysis should be part of a fuller articulation of the antisubordination principle. A 

provisional idea is developing a doctrine that privileges the claim of the petitioner by 

establishing an assumption that the claim resulted from a thorough process of deliberation. This, 

however, would demand a broader participation of the population affected in the decision-

making process to avoid elite capture. That should happen, for instance, through the admittance 

of equally progressive groups with different positions on the solution being asked. I develop this 

idea below. 

D.     Legacy and Place in the Broader Jurisprudence 

The principle of antisubordination also demands a reflection about the place a decision 

can have in the legal system. Not in symbolic terms, but in material terms. Considering which 

legal culture is being created, and, even more importantly, what is becoming law is paramount. 

Afterall, a decision creates case-law that will, eventually, serve as guide for new decisions. 

A decision might not have an immediate effect–let’s say, the criminalization of 

LGBTQphobia might do little to protect the LGBT community–or no spillover effect at all in 



empowering groups, and, as such, have no real emancipatory effect. However, a decision can 

strengthen and entrench legal understandings on equality or concepts such as racism. In other 

words, it creates a legal architecture or jurisprudence of a place. Besides which law is created, 

one can go beyond the institutional level to argue that such understandings could eventually be 

mobilized by social movements in legislature or future litigation.96 

Should a court consider that in deciding? The answer is yes. Social transformation cannot 

be limited to the short term and an interpreter committed to antisubordination must have that in 

mind. This means that antisubordination considerations should go beyond the result of a case to 

permeate the reasoning of a decision.  In the specific case of the criminalization of homophobia, 

the result–criminalization of a conduct–is only one aspect of the decision. Perhaps more 

important is the road taken to get there that translates in the choice of reasoning. A road that 

began before, in other cases, and that will surely continue afterwards. 

Part of this inquiry is to reflect about which precedent to use. First, we can question how 

precedents are used. Is there a “natural,” “ultimate,” and “self-evident” precedent? The answer is 

no. It ultimately depends on how the problem is framed. 

In the decision, violence against the LGBTQ community is seen as problematic because 

of pre-existing inequalities related to power relations. Among other things, the violence is 

generated by prejudiced behavior against a specific group. However, the focus on the behavior 

has been established as central, at least partly, because of the choice of precedent. The strategy 

adopted in the lawsuit was based on one of the first fundamental-rights related cases, ruled by the 

Court in the early 2000s, in which the court ruled that an antisemitic publication denying the 

Holocaust fit in the concept of racism. The reasoning was basically the same in ADO 26. 

Antisemitism was considered racism in its social dimension. Of course, the similarities between 



the conducts are evident. However, had the court perceived racism as a system instead of 

behavior, probably another case would have stood out as relevant: the case in which the Supreme 

Court has ruled for the constitutionality of race-based affirmative actions (ADPF 186). There, the 

court focused on the historical subordination of Black people, instead of behaviors or prejudices. 

In this context, the idea of power has been linked to structures that operate in ways that go 

beyond prejudice.97 

To bring ADPF 186 into the picture would pose another question that was not addressed–

instead, it was taken for granted. Is racism against Black people equal to racism against the 

Jewish community in Brazil? What about racism against LGBTQphobia? In a first glance, I can 

see both similarities and differences. 

The similarities were well pointed out in the decision: discrimination and violence against 

these groups is based on prejudice. The differences, however, complicate the decision. Racism 

against Black people in Brazil is a structural problem that began with enslavement. The Brazilian 

society is constituted by racism against Black people. The whole economy is based on Black 

people’s precarity to keep going through, for instance, the availability of domestic workers that 

perform reproductive work in the houses of the white workforce. Or the availability of Black and 

Brown women to work in precarious outsourced positions. Black bodies are surveilled at a 

structural level and constantly targeted by institutions such as the police.98 Although 

antisemitism is also a reality to be acknowledged and fought, discrimination against Jewish 

people has different sources, manifests in different ways, and has different outcomes. Regarding 

LGBTQphobia, violence, and discrimination are systemic–as well pointed out in the decision, 

Brazil is the leader in the ranking of murders of trans folks99 we can also find distributive 

problems. For instance, the trans community finds few work opportunities outside sex work. 



Recent data shows that “In Brazil, where prostitution is legal, about 90% of trans women are sex 

workers, according to TransVest, a local non-profit that helps trans women in Minas Gerais.”100  

However, assuming that LGBTQphobia and racism against Black people are the same in Brazil 

is not something to be taken for granted. 

Bringing ADPF 186 to the discussion would have demanded the proper elaboration of 

these issues that are far from trivial. Maybe the court would have reached the conclusion that the 

Constitution aimed to target racism against Black people and, as such, LGBTQphobia is an evil 

to be fought, but not the same. Or maybe the court would have stuck to the similarities between 

the cases, focusing on power asymmetries, rather than prejudices–even if it recognized that 

power manifests differently in both cases. In the second case, the defense of LGBTQphobia 

would have strengthened and entrenched the subordination-based jurisprudence, instead of the 

prejudice-based one. And this is also not trivial.  

E.     The Broader Political Landscape 

The principle of antisubordination demands a look to a case within the broader political 

context. Subordination is not static it has a dynamic character. Society is a site of power 

struggles and dispute, law being one of those sites. Transformative changes can trigger 

conservative responses that come in the form of the revamping of subordination tools. This has 

been called the preservation through transformation phenomenon.101 Part of the substance of the 

antisubordination principle is the recognition of this social dynamic and the concretization of 

antisubordination then demands attention to it, when on scans reality. The guiding dimension of 

antisubordination, in turn, demands the exercise of disrupting this movement. 

In the case of the criminalization of LGBTQphobia, this kind of analysis could lead to a 

few inquiries. For instance, the prevailing ideology in Brazil has been that of the “racial 



democracy,” which sees racism as something inexistent in Brazil due to the miscegenation and 

the synthetization of cultural differences that took place for many years.102 This idea has long 

been challenged and discredited as reality shows that, in Brazil, hierarchization is the rule.103 The 

idea that Brazil is not a racist place still circulates, but the vision that has been adopted by the 

law–or at least some laws–is that racism exists and is something to be fought. However, how we 

conceptualize racism can create filters to how we see inequality. In the case of ADO 26, in which 

we find the ideas of behavior, motivation and irrationality are central, such restriction might be a 

sign that the perpetuation of subordinatory legal tools is taking place. I am not defending that this 

is necessarily the case in the decision, but it is something that should be considered in an 

antisubordination-based analysis. 

Moreover, there is a very concrete matter of institutional arrangement (in the specific 

case, the relationship courts have with the other powers) that would have emerged as relevant 

had the court adopted an equality perspective that demanded attention to the place of 

jurisprudence in the specific context of Brazil. In ADO 26, the court has understood that 

LBTQphobia is a crime. Does granting this power to a court serve the antisubordination drive? 

In the specific case of LGBTQphobia, the decision was well-received by progressive 

sectors. However, the constitution of the court was a big part in adopting the claimant’s 

understanding. This constitution is, of course, not fixed. Justices retire and then the President of 

the Republic has the power of appointing the new one, which can shift the ideological 

inclinations of the court. An example of this was the new appointments made by President 

Bolsonaro, who openly expressed his intention of appointing a “terribly evangelical” person–a 

religious group that, in Brazil, is very conservative. 



The appointment is then confirmed or not by the legislature–who also has the power of 

influencing the composition of the court, by having the power of changing the number of justices 

through the promulgation of Constitutional Amendments or impeaching justices. After the 2022 

elections, Brazilian legislature took a very conservative turn, which could have an effect in the 

composition of the court. 

Criminalization has been used as a tool for the oppression of groups and granting power 

to the court for the inclusion of conducts in preexisting crimes can turn against subordinate 

groups in the future and these groups have little control over what can happen. As such, the 

antisubordination lens could have led to the understanding that a more “activist” posture from the 

court (which is generally associated with progressivism) in this specific case could eventually be 

weaponized by conservative agendas. Maybe, a more Ulysses-like self-restraint, in this case, 

could have emerged as better serving equality. 

 

IV. SOLVING THE COMPLICATIONS OF ANTISUBORDINATION: TOWARDS A JOINT 

VENTURE THEORY OF INTERPRETATION 

The application of the doctrine I propose has shown how antisubordination-based 

analysis can be complicated. This became particularly salient in two settings. First, in the 

discussion about the similarity of antisemitism and LGBTQphobia to race-based racism. The 

questions posed were: Are the oppressions really the same? Or, despite the similarities, do they 

occupy different places in the Brazilian society? Secondly, complications also arise in the 

discussion about the solution proposed to solve the problem of LGBTQphobia. Would 

criminalization serve the purpose of emancipation? Or would it entrench an otherwise unfair 

system that, in a broader sense, serves to oppress all subordinate groups? In that point it was 

argued that, although U.S.–based critical queer/race theorist have long positioned themselves 



against the resort to criminalization, the automatic transposition of this conclusion to the 

Brazilian context is too simplistic because of the concrete meaning criminalization has had for 

social movements struggles in the Brazilian history. Had the court approached the case through 

the lens of intersectionality, it would have seen the place criminalization has in the oppression of 

both Black and LGBTQ communities, and, as such, not good for anybody. However, in Brazil, 

claims for criminalization are part of the culture of social movements (Black movements, 

Women’s movements, etc), which, in the past, have always paired those claims to critical 

reflections about limits and evils of criminal law. As such, it is at least plausible to defend both 

criminalization and not criminalization as having an antisubordinatory component to them. 

These dichotomies, as I have argued, complicate the antisubordination principle–or, at 

least, its application to concrete cases–to the extent the antisubordinatory resolution of a case is 

not obvious, ultimate, or unitary. 

Such conclusions can be paralyzing. It has been argued by many critical legal theorists 

that the way power relations interact with law makes it inherently problematic and useless. 

Solutions, in this context, would be only superficial. However, it seems almost self-indulgent to 

argue that law is doomed and that it has no place in the lives of people that are constantly 

affected by it or by its lack.104 Legal protection is, adopting Gayatri Spivak’s famous words, 

something we “cannot not want.”105 

So, how can we solve the problems that emerged? This paper suggests a tentative new 

path for further investigation based on a new method for legal interpretation: interpretation as a 

joint venture. This interpretative method envisioned here is one in which legal meanings are co-

constructed by courts and social movements in formal proceedings. 



Adjudication is interpretation, and interpretation is neither fully discretionary nor 

mechanical.106 In this understanding, the law requires some objectivity that becomes a reality 

when legal interpretation can be measured against standards that “transcend the particular 

vantage point” of the interpreter.107 As a champion of the possibility of objectivity in law (and, in 

fact, law itself), Owen Fiss advances two standards that, from his perspective, constrain 

interpretation, enabling objectivity: First, the idea of disciplining rules, understood as those that 

provide standards for conferring weight and relevance to materials considered in decision-

making processes, define concepts and establish procedural rules. Second, the idea of an 

interpretative community, which recognizes rules as authoritative.108 

In the case at hand, the disciplining rules would be material rules, such as constitutional 

provisions and case law, and procedural rules, such as those applying to cases that, like ADO 26, 

are related to an abstract analysis of the law. The material rules–in the specific case, the 

antisubordination principle–do not provide a final and unitary answer, but some routes of 

possible interpretations. To ascertain that such routes would comply with objectivity, however, 

does not say much about how to decide. 

One possible alternative path would be to look at procedural rules. In Brazil, for lawsuits 

like ADO 26 there are strict rules as to who is considered legitimate to propose the lawsuit in the 

first place. For such far reaching claims, the legislator (complemented by the court) has used as 

main criterion the “representability” of the claimant–which would include some elected officials, 

national unions, parties and, more recently, civil society organizations.109  This rule is a way to 

confer democratic legitimacy decisions taken by unelected officials, such as judges. Having in 

mind that representability has been incorporated as a value in designing these lawsuits, one 



answer to our conundrum of what to do when multiple routes fulfill the substance of a principle 

would be deference to what the claimant is asking. 

This answer, however, is insufficient. Just as what happens in politics in general, some 

groups have more power than others, which creates imbalances in mobilization capacity and, 

consequently, in the influence they can exert. Social movements that arrive in decision-making 

places are usually the ones with more resources and the more marginalized end up being 

excluded from discussions. As such, the deference alternative would just reproduce inequalities–

usually produced by how systems of oppression (i.e. heteropatriarchy) intersect with systems of 

privilege (whiteness, economic privilege, etc).110 The conference of content to legal meanings, in 

this setting, becomes a zero-sum game, involving not conservatives vs. progressives, but 

progressives vs. progressives. 

An alternative to deference could be found at the inevitable intersection that exists 

between both material and procedural disciplining rules. But, more importantly, it would lie in 

the intersection that exists between disciplining rules and the interpretative community, which 

are not (or should not be seen as) two different and separate things. 

My proposal is a new way of interpreting the law in which judges would still play the 

role of interpreting the law in consonance with public reason, but only after a more thorough 

investigation of what the most equality-enhancing decision would be. This would be done 

through active engagement with social movements in a real exercise of co-construction of the 

law. In this scenario, social movements would come to formally occupy center-stage in the 

interpretative community (to go back to Fiss’s terminology) that constrains judges’ decision-

making processes. On the other hand, judges would have a central role in granting active 

material participation of such groups in legal proceedings. 



I adopt, as a point of departure, the idea that law is created by those who experience it on 

the ground as much as by legislatures and courts. This is the premise that animates the 

“demosprudence” framework, proposed by Lani Guinier and Gerald Torres, as a mode of social 

analysis.111 The central idea is that social movements create an “authoritative meaning within a 

democratic polity.”112 This approach to law has also been adopted by other authors, such as Jack 

Balkin and Reva Siegel, who link the meaning of legal principles to shared “background 

understandings” about “areas of life to which they properly apply.”113 For them, constitutional 

principle’s understandings are largely shaped by political contestations that happen on the 

ground.114 

These ideas describe what happens in the real world. Demosprudence, for instance, is a 

methodology for studying how the interaction between social movements and law works. In 

Guinier and Torres’s formulation, the framework directs us towards investigating how and when 

minorities mobilize rights and if such mobilization has a democracy-enhancing effect.115 It has 

also been used as a way to scrutinize the democracy-enhancing character of judicial decisions, by 

looking at their potential engagement with substantive views of democracy, uses of disruptive 

methodologies, or adoption of a more overarching view of problem-resolution.116 

In a recent work, Monica Bell, Stephanie Garlock and Alaxander Nabavi-Noori survey 

the multiple ways in which demosprudence as a framework has been applied and try to expand 

it.117 First, they propose that demosprudence should be taken into account in reflections about the 

role judges have. Particularly, they argue that judges should be seen as actors, whose purposes 

could include “acknowledging the harms at the root of the dispute, educating the public about 

various harms, recognizing the human interests at the root of the case, and engaging discursively 

with contemporary social movements.”118 Central to this plea is the idea that while judicial 



orders are constrained by doctrine, judicial language is not. Secondly, they propose that judges 

should act as managers, particularly through the adoption of a more active posture intended to 

enhance the voices of marginalized litigants and to more actively seek proximity and real-world 

experience with communities they deal with.119 Finally, demosprudence could also be enhanced 

in the judge’s role as rule-makers in what regards court’s operations and judge’s behaviors.120 

Bell, Garlock and Nabavi-Noori insights are interesting, but I would like to push them one step 

further in approximating demosprudence and more traditional jurisprudence by arguing that the 

idea of demosprudence could constitute the normative underpinning of the joint venture theory 

of legal interpretation.121 

A joint venture interpretation would be highly dependent on the participation of different 

social movements on legal procedures that concern them, which could demand, among other 

things, institutional reform directed at material inclusion. The problem raised by the 

LGBTQphobia criminalization case is precisely the inexistence of a shared meaning as to the 

emancipatory potential of criminalization and, even by looking at the ground, to the interaction 

between social movements and the law, the conflict would still be there at the end of the day. 

And this would happen in multiple other cases involving rights. However, if the solution is not in 

the possibility of one ultimate truth about what would be the final “group-advantaging” solution, 

maybe it can be found in procedural changes that would enhance the “conditions for a 

community of consent” (to use Guinier and Torres’s terminology).122 

In Brazil, one institutional way in which democracy infiltrates legal decisions is through 

the institute of Amici Curiae. The presence of amici curiae is usually justified as a means of 

educating the tribunal, democratizing the tribunal, legitimating decisions and create a space for 

social debate.123 



As it stands, amici are characterized by their role in serving the court or creating 

legitimacy of decisions. But it could also serve the purpose of providing a space for deliberation 

between conflicting social movements that would then result in one shared interpretation that 

could be adopted by courts. This would demand, of course, a more active role from judges to 

ensure plural participation. In the way things stand now, the process of acceptance of amici 

curiae is not transparent and maybe the insertion of a requirement that the court includes–maybe 

even actively search for–dissenting opinion within different social movements would be 

possible.124 

A solution would also demand measures that are not dependent on institutional change. 

For instance, groups that propose changes as drastic as the criminalization of LGBTQphobia–and 

which are, in general, deeply aware of all the complexities involved in the matter and, 

presumably, in touch with opposing social movements–could also make an effort to bring these 

groups into institutional settings, supporting their inclusion as amici curiae, for instance, even if 

they disagree with the cause. 

Bell, Garlock and Nabavi-Noori argue that the underlying premise of Demosprudence-

based proposals is the idea that judges “can ethically act to promote participatory public dialogue 

even if current legal doctrine or process do not permit direct intervention.”125 I would go further 

to say that the adoption of the antisubordination principle imposes legal duties on judges to act 

positively towards arriving at the most antisubordinatory decision. This would include, 

inevitably, a more positive posture in searching for it and the acceptance that legal reasoning 

should be a joint venture process. 

This proposal demands a more active role of courts, which has often been criticized by 

those that defend a more rigid theory of separation of powers that commands taking politics 



away from judges and placing it in elected branches. Adhering to the preliminary ideas advanced 

here would demand a more imaginative posture–one that privileges thinking about measures that 

could make the judiciary more democratic, particularly through direct, rather than indirect 

participation. Separation of Powers does not exist in abstract. It is deeply contextual and adapts 

according to different social demands. It evolves over time–as it should.  Good examples come 

from Global South Jurisdictions in which boundaries between powers expand or retract 

according to what is needed to promote the social changes demanded by transformative 

constitutionalism.126 In this sense, instead of importing detached ideals of rigidity to evaluate 

which changes are or are not possible, perhaps it would be more useful to re-theorize avenues for 

change from the possibilities transformative constitutionalism offers. In other words, if we are to 

expand the idea of antisubordination, maybe the Global South might be a good place to start. 

  

V. CONCLUSION: RE-THEORIZING ANTISUBORDINATION AS A JOINT (AD)VENTURE 

The present paper was dedicated to showing how subordination is multifaceted and, as 

such, how legal decisions based on the antisubordination principle should be attentive to the 

diverse ways in which inequalities can permeate the law. Particularly, I argued that equality 

considerations must guide how concepts are framed, how problems are defined, which solutions 

are proposed, as well as reflections about what a decision comes to mean for a determined 

place’s jurisprudence and political context. In my exercise, I have also highlighted complications 

that might arise when one applies the antisubordination principle and tried to offer a provisional 

solution for these complications. A proper solution would demand not only an analysis of how to 

deal with the problem of determining which view should prevail in conflicts where the 

antisubordinatory result is not obvious, but also–and maybe more importantly–about the role the 

judiciary can and should have in this process of dismantling hierarchies. This includes, of course, 



thinking about the place of courts in constitutionalism and their relation to social movements that 

seek social change. 

I would like to end the paper by pointing out that it is part of a broader project of 

proposing a full theorization of antisubordination–which, from my perspective, would include 

the articulation of the principle as a framework, showing what its application would look like in 

different settings (the criminalization of LGBTQphobia make some of the needed considerations 

emerge, but, other cases bring others to the forefront) and, broadly speaking, establishing the 

constitutional theory that should constitute the normative underpinning of antisubordination as 

legal principle.127 Reimaging antisubordination is a long-term project and, hopefully, it will not 

be a solitary one. It should also be a joint venture. Or, better yet, a joint adventure. 
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Administración de Justicia con Enfoque de Género del Poder Judicial, La Comisión de Justicia 
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