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September 30, 2020

House Committee on Appropriations - Subcommittee on Article V
Texas House of Representatives
Sent via e-mail to Appropriations@house.texas.gov

Re:  ART 145 / Interim Charge #6
Dear Chairman Longoria and Subcommittee Members:

We are writing in response to the Request for Information to offer input on Interim Charge #6:
Examine the major cost drivers within and the impact of funding provided to the
Correctional Managed Health Care program. We write to provide information based on our
ongoing research relating to elderly prisoners.

1. Theelderly prison population, which has grown rapidly, has costly medical needs

The elderly population in Unites States prisons has risen rapidly. The number of people
55 or older in state and federal prisons increased by almost 280% between 1999 and 2016.! In
1993, prisoners age 50+ made up 5.3% of total prison population; by 2013, they had grown to
comprise 18.4%.2 This growing population has increased medical needs, costing two to three
times more than other prisoners.? For example, elderly prisoners are more likely to “experience
dementia, impaired mobility, and loss of hearing and vision.”* In addition, prisoners age 50+ are
three times as likely as younger persons to report having had a chronic condition or infectious
disease.> High blood pressure, diabetes, arthritis and heart problems are among the most
common medical problems for prisoners, and they can require costly diagnosis, medication, and
regular monitoring.® Moreover, elderly prisoners may need wheelchairs, walkers or canes, and
they are more likely to suffer falls resulting in costly hip fractures.” States have even had to
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retrofit and modify facilities to ensure the physical safety of elderly inmates.® With greater
medical needs, elderly prisoners pose higher health care costs to the state.

At the same time, elderly prisoners are far less likely to pose a public safety risk. A 2017
report from the United States Sentencing Commission found that the risk of recidivism reduces
drastically after age 55, noting that “13.4 percent of offenders age 65 or older at the time of
release were rearrested compared to 67.6 percent of offenders younger than age 21 at the time of
release.” ? Earlier studies likewise concluded that prisoners age 50+ are far less likely to return to
prison for new crimes, compared with younger persons. '°

Texas’ numbers mirror these national trends. Between 2012 and 2019, the Texas
Department of Criminal Justice’s (TDCJ) inmate population over the age of 54 increased by
65%, notwithstanding TDCJ’s overall 3% population decline in this same period.!! And TDCJ’s
health care costs matched this growth, increasing 53% in this same time frame.!? Today,
individuals aged 55 and older constitute one-eighth of TDCJ’s overall prisoner population and
account foralmost a half of TDCJ’s hospitalization costs, which exceeded $750 million in
2019.13 And as TDCJ’s inmate population continues to age, so too will medical costs associated
with age and increased illness, more than wiping out any potential cost-saving measures, such as
increased use of telemedicine and the use of discounted medications implemented by TDCJ’s
health-care providers.

Posing low criminogenic risk but needing costly medical care, prisoners age 50+ are ideal
candidates for release through parole and compassionate release. If the state were to fully utilize
available mechanisms and create new mechanisms for granting elderly inmates release, the state
could significantly reduce correctional health care costs.
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Broader use of MRIS for the elderly would result in more releases and help reduce
medical costs without risk to public safety

Utilizing Medically Recommended Intensive Supervision to increase parole for elderly
inmates would drive down correctional healthcare costs without posing risk to public safety.
Medically Recommended Intensive Supervision (MRIS) is a program established by the 72nd
Legislature and amended by the 80th Legislature that allows for early parole review
of certain categories of offenders, including those with mental impairments and IDD, the
elderly, terminally ill, or physically handicapped.'# The Legislature established MRIS with
the goal of reducing the number of state prisoners who were elderly or had mental or physical
handicaps.!> However, MRIS does not apply to those serving sentences of death or life without
parole, to violent offenders, and to those who used a weapon as part of their offense, as provided
under Article 42A.054 of the Code of Criminal Procedure.'®

To be a candidate for MRIS, a person must either be referred directly by their facility’s
Unit medical or mental health staff, make a written request themselves, or receive an “external”
referral from family members, social service agencies, elected officials, or others.!” The
candidate then has their eligibility reviewed by the MRIS Program Supervisor based on the
statutory condition and offense criteria. Next, a request is sent to their Unit medical or mental
health staff for a medical summary, if they were not the original source of the reference.!® The
MRIS medical screening documents used in this process do not mention age, and instead focus
solely on medical diagnoses.!® This emphasis on serious medical diagnoses in screening impedes
MRIS candidates from seeking or obtaining release on the basis of age.

If an individual is deemed eligible after screening, the Correctional Office will create a
“parole case summary,” notify victims services, and complete any additional screening before
sending all information collected to the Texas Board of Pardons and Paroles MRIS Panel.?? The
Board ultimately determines whether to grant MRIS parole, except for those with state jail
felonies, who will be reviewed by the sentencing judge. An MRIS decision includes a
recommendation regarding the threat to public safety; an approval or denial of MRIS; and any

14 Texas Department of Criminal Justice Parole Division, Medically Recommended Intensive Supervision PD/POP-
2.2.5,2018, https://www.tdcj.texas.gov/documents/pd/02.02.05_parole_policy.pdf
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Guidelines PGP 01.04, June 2020,
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19 Texas Correctional Office on Offenders with Medical or Mental Impairments (TCOOMMI), Medically
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about:blank
about:blank
about:blank
https://famm.org/wp-content/uploads/Texas_Final.pdf

SCHOOL OF LAW
THE UNIVERSITY OF TEXAS AT AUSTIN

727 E. Dean Keeton St. » Austin, TX 78705+ 512-232-2698 « FAX 512-232-0800

additional special conditions that will be imposed on the prisoner, outside of the general
condition that MRIS parolees remain under suitable medical supervision.?!

In 2019, although 2,803 inmates were screened for MRIS eligibility, only 196 were
presented to the Texas Board of Pardons and Paroles. The Board awarded MRIS parole to 76
individuals.

The emphasis on serious medical diagnoses in MRIS screening and in BPP deliberations
has deterred the release of MRIS candidates based on their age. Although MRIS applies to the
elderly, defined in the policy as 65 years or older,>? the Texas Board of Pardons and Paroles
2019 Annual Statistics Report shows that between 2015 and 2019, not one single person
obtained MRIS release under the category of “elderly.”?? Rather, in recent years, all MRIS
releases are based on medical diagnosis. If TDCJ and BPP broadened the screening and review
criteria to allow for MRIS release based on age, without requiring particular medical diagnoses
or disability, the use of MRIS would result in increases releases of persons age 50+ without any
additional risk to public safety.

The Legislature can and should clarify that MRIS should be used to release elderly
prisoners, without requiring the presence of particular medical diagnosis or disability.

3. Expanding MRIS eligibility to individuals convicted of aggravated offenses will allow
for broader use of MRIS and help reduce medical costs

In Texas, an individual’s eligibility for parole depends in part on the offense
committed.?* State law provides that people who are convicted of so-called “non-aggravated”
offenses become parole-eligible when they have served actual calendar time plus good conduct
time equaling 25 percent of their sentence or 15 years (the lesser of the two).?> On the other
hand, individuals who are convicted of “aggravated offenses” on or after September 1, 1993
must serve a minimum of 50 percent of their sentence before becoming parole-eligible.2°
“Aggravated offenses” are certain offenses set out in Texas law that carry higher penalties upon
conviction.?” Additionally, a person convicted of an aggravated offense is only eligible for MRIS
consideration if they have been diagnosed with a medical condition of terminal illness or long-
term care.?8

21/d.

22 Correctional Managed Health Care Policy Manual, Medically Recommended Intensive Supervision
Screening 2018, https://www.tdcj.texas.gov/divisions/cmhc/docs/cmhc_policy _manual/A-08.06.pdf
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24 See Texas Government Code Section 508.145.

25 [d.

26 [d.

27 Texas Code of Criminal Procedure Art. 42A.054.

28 Texas Department of Criminal Justice Parole Division, “Answers to Common Questions,” 2019, at 9,
https://www.tdcj.texas.gov/bpp/publications/PIT_English.pdf.
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The Legislature can and should expand MRIS eligibility on the basis of “elderly” status
alone for individuals convicted of aggravated offenses, without requiring medical diagnoses.
This would result in broader use of MRIS for elderly inmates. Since elderly inmates pose low
criminogenic risks,?® expanding MRIS eligibility to elderly individuals convicted of aggravated
offenses would reduce medical costs without incurring any risk to public safety.

4. Expanding MRIS eligibility to individuals convicted with life sentences will allow for
broader use of MRIS and help reduce medical costs

Currently, MRIS is not available for those serving a sentence of death or life without
parole.3? The exclusion of inmates serving life sentences limits the effectiveness of MRIS to
reduce correctional healthcare costs. The Legislature should allow elderly inmates serving
sentences of life without parole to show that they do not pose a risk to public safety to the BPP.
Expanding MRIS eligibility to those serving a sentence of life without parole would reduce
correctional medical costs while still protecting public safety.

5. Conclusion

To reduce healthcare costs, the state can and should expand the use of MRIS for elderly
inmates. We urge the committee to recommend to the 87th Legislature these reforms:
1. Clarify that MRIS eligibility extends to inmates, on the basis of “elderly” status alone,
without requiring medical diagnoses or disability.
2. Expand MRIS eligibility to persons who were convicted of aggravated offenses, on the
basis of “elderly” status alone.
3. Expand MRIS eligibility to persons serving a sentence of life without parole.

As set forth above, these reforms will lower healthcare costs, improve rehabilitation, and
promote public safety. Thank you for allowing us to provide this research information.

Sincerely yours,

P

Emily Johnston, 2L, Law Student, ejohnston@utexas.edu

Alyssa Zzordon, 2L, Law Student, alyssagordon98@utexas.edu

R ooy
Ranjanman, Clinical Professor and Director, Civil Rights Clinic, rnatarajan@law.utexas.edu

29 United States Sentencing Commission, “The Effects of Aging on Recidivism Among Federal
Offenders,” 2017 https://www.ussc.gov/sites/default/files/pdfiresearch-and-publications/research-
publications/2017/20171207_Recidivism-Age.pdf

30 See Texas Government Code Section 508.145.(a)
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Helen Gaebler, Lecturer and Senior Research Attorney, William Wayne Justice Center for Public
Interest Law, hgaebler@law.utexas.edu
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