
The Power of Myth:
Justice, Signs, and Symbols

in the Criminal Trial

by Michael E. Tigar
We all use imagery in trials. To persuade, we have a theory
that involves the use of symbols. As we ,deploy these sym-
bols, we often-and deliberately-tap into powerful myths
that have taken root in social consciousness.

One need not be a litigator to use and understand signs,
signifiers, and what is signified; nor must one be a litigator to
understand the power of myth. But signs and signifiers surely
play a role in all litigation. The central notion of contract, "a
deal is a deal," for example, is more powerful an image than
is suggested by the rhetoric of offer and acceptance.

Words are signs. So are statues, flags-and gestures, as
Nelson Rockefeller taught us all. Paintings and drawings are
signs. My former sister-in-law teaches art, and some of her
students say, "I paint for my own pleasure, it really doesn't
matter to me what I'm doing, I'm the next Jackson Pollock."
Pollock, as you may recall, did paintings that looked, in John
Berger's words, as though they were done on the inside walls
of his mind. "No," she says to the students, "you are con-
denied to signify whether you like it or not, because as soon
as your work is exhibited, other people are going to regard it
and come to conclusions about what you might have meant."

"Condemned to signify": in court, our words, our ges-
tures, even our dress, are viewed as having meaning.
Observers who are seeking a result transform our behavior.
They often transform it against our will and despite our best
efforts. The hallmark of the litigator is to understand the
process by which what is signified is interpreted by those
who are watching. And perhaps the best way to understand
the process is to focus on one narrow aspect of it-here, the
jury trial, and particularly a criminal jury trial.

We know that sometimes our attempt to signify fails. In the
first case in which I was on the trial team (as the most junior
member), the defendant was charged with under-reporting his
income. Boris Kostelanetz, the brilliant tax lawyer, was co-
counsel with Edward Bennett Williams. Kostelanetz put on his
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partner Jules Ritholz as an expert witness to explain to the jury
the difference between capital gains, which would be taxed at
one rate, and ordinary income, which would be taxed at a
higher rate. Kostelanetz queried Ritholz for half a day about
capital gains and ordinary income. The next morning, the mar-
shal reported that when two jurors were speaking to each other
on the way out of the courtroom, one asked, "Who in the hell
is Captain Gaines?" The other answered, "Well, I think he's
going to testify tomorrow."

That should tell us that our efforts to signify, the intended
object of those efforts, and the unity of the efforts and the
object-in what the French essayist and social critic Roland
Barthes would call a sign-do not always come together as
intended. But that does not mean that we should abandon
those efforts. Perhaps it means that we need to understand
what we are doing-using symbols to teach and persuade.

To illustrate how we can use symbols as elements of per-
suasion, I will use the terms "words," "text," and "signifier"
interchangeably to refer to the primary unit of communica-
tion. That primary unit of communication is the tool we use
to attain the three keys of our presentations as advocates.
What we do in trial must be, first, provable; second, mater-
ial; and third, evocative.

Provability has two elements. The first is that the evidence
exists. We do not see facts in litigation. We see evidence,
archeological specimens, of facts. We see witnesses who
recount some version of what they saw in the past. We see a
document that may or may not mean something. Or we see
an object, like a gun, that is attached to a testifier and has no
more significance than the testifier can give it.

As we consider what is provable, we are bound by the
rules that pertain to truth and ethics. The evidence must bear
some relationship to what really or plausibly happened or
could have happened. The rules of ethics do not bind us to
present only true evidence: we all understand that witnesses
we present in good faith could be mistaken. They could have
misremembered, or misperceived, or misstated. They could
be biased, or, without our consciously being aware of it, they
could even be attempting to purvey a false story. But within
the realm of what is provable, we understand an obligation to
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seek the truth and to limit our presentation to what is plausi-
bly presentable as the truth.

Provability means something more, however, than simple
fidelity to some plausible vision of what happened. The rules
of evidence, most obviously those concerning relevance,
mediate provability. I might find evidence that I think logi-
cally relates to my case, but the rules of relevancy may say
that it is not admissible.

Among the most common of such rules is the limitation on
the presentation of so-called "other crimes evidence." A
great deal of a defendant's past bad conduct is admissible.
But under Federal Rule of Evidence 404(b) and its state
counterparts, there are limits. No matter how relevant we
might think it that a defendant has a criminal record or has
committed criminal acts in the past, the rules restrict the use
of such evidence. The rules mediate and restrain what is
provable in an ethical or truth-seeking sense.

Many rules perform these functions: rules about authen-
ticity, about original writings as opposed to secondary evi-
dence, about hearsay, and about privilege. Sometimes, these
rules bar the admission of evidence and prevent jurors from
hearing it at all. Sometimes, however, these rules will not be
applied to keep evidence away from jurors entirely, but to
instruct jurors-those who will receive these words, this
text, these signifiers-about what to do with them. That is,
the rules may limit the jurors as to what may permissibly be
signified by the evidence they hear.

For example, a statement other than by the witness while
testifying is hearsay if offered for the truth of a matter
asserted. In a classic supermarket slip and fall case, can a
witness testify that the supermarket loud speaker system was
blaring the fact that there was a "ketchup spill in aisle six"
when the accident occurred? That statement is probably not
admissible as tending to show that there was ketchup on the
floor. But it might be admitted to show that a warning was
given. So if the evidence comes in-and it might not-the

jurors will be instructed, "Members of the jury, you can hear
this sign, this set of signifiers, but you can only permit it to
signify that a warning was given; that is all you are permit-
ted to take from it."

Of course the lawyer who wants that evidence before the
jury will say, "Yes, your honor, please do give that limiting
instruction, and let it in." And on one level, it makes sense to
admit the evidence as signifying one thing but not another.
Stanley Fish, the great rhetorician, has taught us that any
reader of any text can determine what the text means to her
and that any such reading is valid for that reader. Jurors no
doubt have the capacity or power to give the text any of a
number of meanings, including that embodied in the judge's
limiting instruction.

Whether they will follow that instruction may be a differ-
ent story. The Supreme Court has at times honored Justice
Jackson's insight that all lawyers know that juror obedience
to limiting instructions is unmitigated fiction. The Court has
therefore put limits on the extent to which we may attribute
to judges this magical power of instructing jurors not to take
from the signifier any more significance than the law per-
mits. In trials, as in life itself, some signifiers are so power-
ful that their significance cannot be blunted or altered.

Posting Signs
Of course, as we choose from among the signifiers that are

provable in these two senses, we must remember that there
are two sides to the case. As we consider what signifiers are
going to be used, what might be signified, and how they
might unite into some sign or set of signs, our adversary is
doing the same thing; as we try to post our sign, our adver-
sary is trying to post other signs with the same or other sig-
nifiers. And we must also keep in mind this concept of door
opening-that is, some evidence that our adversary might
want to use will not be admissible unless we get things
started. Once we say, for example, "My defendant is a per-
son of good character," we empower our adversary to bring
in all sorts of otherwise inadmissible signifiers about the
defendant's past conduct.

This leads to the second key to our presentation, material-
ity. Every law student learns the difference between rele-
vancy and materiality. Relevancy in the rules of evidence
and in general parlance is the tendency of an item of evi-
dence to prove a disputed proposition. Materiality tells us
what propositions are legitimately in dispute.

Here is an example from a California case, People v. Gor-
shen. Gorshen was a longshoreman. He was 56 years old. He
worked on the docks in San Francisco. His walking boss,
O'Leary, insulted him and called him a name suggesting that
Gorshen was deficient in matters of manhood. Gorshen was,
in fact, sexually disturbed and worried about declining sex-
ual power. These words pushed a button. And so did
O'Leary, who also punched and kicked Gorshen so hard that
stitches were necessary to close the wound.

Gorshen went home, got a gun, and returned to work. In the
presence of the police-who had been called because of Gor-
shen's threats-he shot O'Leary dead. The prosecutors
charged Gorshen with premeditated murder. There was no
question that Gorshen intended to kill O'Leary, and the crime
could hardly be voluntary manslaughter because Gorshen
brooded on the matter so long that there was no sudden passion.

The California Supreme Court held that psychiatric evi-
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dence was admissible because it illuminated the different
mental states required for first-degree premeditated murder
and second-degree malice aforethought murder. The issue
was one of materiality and not relevancy. In some abstract
sense, psychiatric evidence surely helps us understand why
people do things. But the way that psychiatrists pose the
question of mental condition may or may not fit the legal
categories of the criminal law under the name of mens rea.

Indeed, in the years since Gorshen was decided in 1959,
the law has changed dramatically. After the Hinckley case, in
which the young man who shot President Reagan was found
not guilty by reason of insanity, federal and state law has
shifted. Evidence of the defendant's mental condition is not
material unless it meets new and stricter criteria.

The distinction between Gorshen and these more recent
cases illustrates one of the most important uses of the con-
cept of materiality-to foreclose evidence of mental condi-
tion. In the criminal law, the categories of intent are narrow
and fundamentally false. Using the Model Penal Code four-
part division, adopted by most states and used by federal
courts as well, those categories are purposeful, knowing,
reckless, and negligent. We use these terms, and the concept
of mens rea, to claim that we do not punish the evil-doing
hand unless it was actuated by the evil-meaning mind (to
paraphrase Justice Jackson again). And yet the law today
rejects, as immaterial, insights based upon centuries of pro-
fessional understanding about human motivations. If we are
to convince a jury to consider all aspects of a defendant's
character, we must do so despite the limits materiality places
on our evidence. And that is no small task.

The Obstacle of Materiality
Consider the case of a defendant raised in a ghetto, the vic-

tim of racial persecution from birth, who, in an explosion of
rage, commits a crime. Evidence of his upbringing and back-
ground-of all the reasons why that explosion of rage may
have occurred-will not usually be admissible except on the
issue of punishment, or unless the defendant is willing to
shoulder the burden of proving insanity. This evidence will not
usually be admissible on the issue of whether the defendant's
behavior was purposeful, knowing, reckless, or negligent.

By the same token, if a defendant is raised in an environ-
ment of drugs, guns, and money and commits an offense of
narcotics sales, evidence of his upbringing will not be admis-
sible. A Holocaust survivor who experiences trigger reac-
tions-not admissible. It is no different in our courtrooms
today than it was in that Daumier cartoon of the well-fed
judge confronting a defendant charged with stealing bread.
Says the judge, "You were hungry? You were hungry? I'm
hungry three times a day, but I don't steal because of that!"

We find this artificiality throughout the law, but it is most
obvious in the criminal trial. A criminal law system needs a
set of concepts about intent in order to justify itself. We can-
not, so theory goes, punish anyone-give them their just
deserts-unless we can prove by the requisite standard that
their conduct was in some measure the product of their free
will. And so, because we understand that social conditions
of black rage or of being raised in the ghetto or of being a
Holocaust survivor may very well interfere with our practi-
cal freedom to make choices, we simply declare the evidence
immaterial, all in the interest of maintaining the fiction.

Roland Barthes, the brilliant French essayist and social

critic, wrote an essay about a famous French homicide case.
Dominici, a French farmer, was charged with killing an Eng-
lishman. Dominici did not even understand the simple words
of the charges against him. But his actions could be por-
trayed as meeting the statutory standard of intentional mur-
der, and so he was condemned to die.

As I wrote in Persuasion: The Litigator's Art:

If you make a habit of defending underdogs, the system
is always ready to lend you an ideology, the better to
deny your client justice without the slightest regret.
This is a paraphrase of one of Roland Barthes' most
trenchant observations, in his essay on criminal justice,
"Dominici , or the Triumph of Literature," collected in
the book Mythologies. Barthes writes, characterizing
the Kantian "as if":

... That is, the system that calls itself Justice is always
willing to tend you a spare brain, in order to condemn
you without remorse, and in the manner of Corneille,
to paint you as you must be and not as you are.

We treat the accused, no matter how poor and deprived
of understanding, as though he were the conscious and
willing author of his acts.
This Kantian idea, this myth of will, fulfills itself by barring

evidence. Thus, through the interposition of materiality, the
law falsifies both the common understanding of words like
"intent" and what our admittedly imperfect science can tell us.

The rules of materiality shut off proof of a defendant's true
condition by pretending that intent is universal. A Kantian
idea of will deforms our reading of texts, words, and signi-
fiers. A sign--evidence of the defendant's upbringing, for
example-is permitted to have only one meaning, and all
evidence that might tend to sustain or further some other
meaning is immaterial.

What do we do when the rules of materiality are used in
this way? We find another way to project our signs, knowing
their power, while denying that they can have any meaning
other than the law allows. The criminal law is what it does
and not what it says, as Jerome Frank reminded us. That
observation can be significant in more than one way.

Let me illustrate. A few years ago, anti-apartheid demon-
strators invoked the defense of necessity. They claimed that
they were taking the only possible steps to prevent complic-
ity in an unlawful and barbaric social system. They had little
hope of sustaining that defense within its strict limits. But
invoking the defense permitted them to deploy the powerful
signs of anti-apartheid rhetoric, and perhaps thereby to con-
vince triers of fact and law to excuse them on other grounds.

A battered spouse who kills her batterer may not be able
to sustain a contention that she acted upon a sudden quarrel
in the heat of passion. But evidence of the battering may con-
vince a jury to figure out how to give her justice, regardless
of legal categories. This invocation of signifiers for some-
thing beyond their officially permitted meaning is inherent in
our criminal justice system.

Beyond the criminal law, we all use signifiers in our daily
lives in ways that overleap accepted meaning. Indeed, in
everyday life, some signifiers are so powerful that explana-
tion will not drown their message. Trial lawyers had better
understand such things if they are to control the messages
being sent in the courtroom.

An example: I bring you a rose. That is the signifier. I
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bring you the rose to signify my passion for you. The rose
and my passion are united; the rose becomes a sign-a sign
of passion, to use another of Roland Barthes's examples.
"But," says the judge or some other authority figure, "we
permit no passion here. You are not permitted to express
your passion in this place!" "Very well," I say. "I bring you
a rose as a sign of my respect for the rose-growing season."
Or, I say, "I present my rose to signify Platonic friendship
and not the Plato of the Symposium and certainly not the part
of the Symposium that dealt with Aristophanes."

And the rose sits on the desk. Everybody knows that I was
consumed with passion at the moment that I presented it. My
rose is too powerful. It overleaps the bounds that the law
seeks to put up. The signifier transcends official efforts to
shut off the message.

What does the rose tell us of our criminal case? In my
criminal trial, I am permitted by way of background to pre-
sent the defendant's past. I can bring out all the facts about
his or her upbringing. To overcome objections, I often say
that I am only trying to provide information that relates to the
official, Model Penal Code elements of intent.

If I am doing my job well and this evidence is powerful,
the jurors will understand what to do with it. My evidence is,
like my rose, a signifier that will not be limited by narrowing

constructions. The signifier becomes a sign that may help the
jurors mediate the law's rigor.

When I cross-examine an informer, I can point out how
many years in the penitentiary his purchased testimony has
spared him. The jurors may consider this in assessing
whether to believe him. But they may also recoil from con-
victing the defendant on all the charges, figuring that his con-
duct does not merit so severe a sentence. They may do this
even though the judge tells them that potential punishment is
none of their business.

As Professor Robert Ferguson has observed, sometimes
we use powerful signifiers to influence an audience beyond
the courtroom. Sit-in demonstrators in the 1960s knew that
they would be convicted, and they had only slightly more
hope of winning on appeal. But in the courtroom they used
powerful symbols about justice to speak to those in the
community outside.

When John Brown was put on trial for raiding the arsenal
at Harper's Ferry, he masterfully used the rules to exclude
evidence of his bankruptcy, of his mental instability, of the
fact that he was a crazy old man who had an abusive family
relationship with those whom he had gotten to assist him.
Instead, he made a symbol of himself and his acts. He knew
he would lose and would be hanged. But he also hoped that
his intended audience beyond the courtroom would see what
his acts and his trial signified and take from them a sign. He
succeeded. He became, in the poet's words, "old John
Brown, whose name rings loud a thousand years." He tri-
umphed over materiality.

Now to the third part. Our signifiers, and what we wish to
signify, and the sign we wish the hearer to draw, must be evoca-
five. In selecting our signifiers, we must understand that we are
engaged with the jurors in a process whereby their socially
determined consciousness determines the impact of what we
say and do. We want to evoke in the audience what we wish to
signify, to invoke a certain character to our actions.

We have choices, like the hapless lover portrayed by
Jacques Brel in the song: "Je vous ai apport6 les bonbons.
Parce que les fleurs, 9a est pdrissable," which translates to "I
have brought you bonbons because flowers are perishable."
What is signified is the same as if I had brought you flowers,
but I chose candy. As Brel sings the song, he pleads that the
candy be seen as the same as flowers. He has a chance to suc-
ceed. Candy and flowers may well be interchangeable signi-
fiers in our culture. It is not like explaining a sundial to a bat.

In making our own choices, we must understand that some
signifiers are very culture-specific. They are different for dif-
ferent people. After Batson v. Kentucky and its progeny, the
jury pool is increasingly diverse.

[By the way, that is one reason why diversity in law
schools is a good idea, for it helps prepare lawyers to deal
with deciders who increasingly represent a broad spectrum
of cultural experience. For instance, we would not, without
some thought, invoke overtly Christian imagery to a jury
drawn from a community known for religious diversity.]

In a court-martial for sodomy, where the "jury" was lieu-
tenant-colonels and colonels and the accused was an officer
charged with consensual lesbian sex off-base with a civilian,
one could not ask the officers to stand up for gay rights. But one
could hold up the tattered remnants of the civilian accusers'
story-after vigorous cross-examination-and ask whether a
distinguished military career should be ended by crediting the
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rantings of ill-motivated civilians. And it was right to remind
the "jury" that when it becomes easy to make this sort of
charge, the private lives of all would be open to inquiry.

The sign we want the jury to see is based upon a set of pre-
cepts shared by both the accused and those sitting in judgment.
For a civilian jury, the interplay of civilian jealousy and mili-
tary solidarity might have no meaning. But in the socially
determined consciousness of these deciders, it clearly did.

Finding a symbolic level at which the accused and the jury
share something is the first step in developing a case theory.

Benigni has appropriated
language--powerfuly-to
evoke a series of myths.

This is a process of abstraction. At the simplest level, they
would not share a delight in crime but might all feel that any-
one accused must be acquitted unless honorably obtained
evidence proves guilt beyond a reasonable doubt. Abstrac-
tion, or generalization if you will, is a key element in choos-
ing and using signifiers.

To use yet another metaphor, choosing our signifiers is like
mining ore. We can only mine what is there, and our ability to
shape a story is a fire in the crucible where the ore becomes
gold. We are not inventing, we are discovering and shaping.

As we read in First Corinthians,

And even when things without life giving sound,
whether pipe or harp, except they give a distinction in
the sounds, how shall it be known what is piped or
harped? For if the trumpet give an uncertain sound, who
shall prepare himself to the battle?
There it is, in the magisterial words of the King James Ver-

sion, "things without life giving sound." The signifiers, the
raw pieces of evidence, they are "things without life giving
sound." Our job is to point them toward what we wish to sig-
nify, so that the jurors will take signs from them.

As we make these choices, recognizing that neither lan-
guage nor culture is universal, we seek to appropriate the
broadest, most deeply shared social ideas for our side. These
deeply shared ideas are dominant social myths-not in the
sense that they are false, but in the sense that they fulfill the
role that myth played in ancient society. Here again, writers
like Roland Barthes have much to teach us.

Barthes divides communication into three parts. He
speaks of words, objects, and gestures as signifiers. He
speaks of significance, or what is signified: for example, the
rose signifies my passion. And then he speaks of the combi-
nation, the coming together of the rose and my intended
meaning as a sign. Apart from any particular meaning, the
rose is a semi-universal symbol of passion-or at least of
high regard. Because of the ubiquity of the rose-as-sign, we
may even see the rose as a part of our social mythology.

Barthes says "myths steal language." I would not go so far.
Myths appropriate signs. "Appropriate" is a nonjudgmental
word, because you can appropriate a sign or symbol for your
own benefit and the doing of it can be either good or bad. It

can be stealing or not stealing. It can be legitimate or illegit-
imate. It is what we do in trials-we appropriate signs and
use them as tools of influence.

A trial is full of myths. We say to the jury, "John Jones, the
banker." We are calling up a socially determined image of
bankers. Ben Stein's book The View from Sunset Boulevard
argued persuasively just how much our image of professions
and issues is shaped by the media. Can anyone say "emer-
gency room doctor" without most people thinking of a tele-
vision series? The jurors' view of almost every profession is
the product of cultural myths.

One of Roland Barthes's brilliant essays is about a maga-
zine photo of the writer Andr6 Gide on vacation in Africa.
There is Gide sitting on a boat going down the Congo River.
He is editing, writing. The myth of the writer: false worker
and false vacationer. The writer, unlike the ordinary worker,
is always a writer no matter what time of day, just as Louis
XIV was always king, even when seated on the chaise percie.

Consider also Charlie Chaplin, about whom Barthes has
an essay that came to mind as I was speaking with a friend
about Roberto Benigni's movie Life Is Beautiful. In the
movie, Benigni is a Jew. He lives in Italy before the Second
World War. He owns a bookstore. He is married to a non-
Jew, and they have a young boy. One day, Benigni and the
boy are scooped up and put on a train bound for a concentra-
tion camp. His wife says, "Put me on the train too." In the
end, Benigni's character perishes at the hands of fascists, but
the wife and boy are spared.

A friend said of the movie, "It trivializes the Holocaust"
because it has a light-hearted edge. I replied, "Not to me." One
could just as well say that Chaplin's film Modern Times trivi-
alized the plight of the exploited, alienated worker. Modern
Times does not have the graphic detail of Marx's chapter on
the working day in Volume 1 of Das Kapital. But it certainly
makes a powerful point. So with Life Is Beautiful. For me,
Benigni has appropriated language-powerfully--to evoke a
series of myths about justice, compassion, and struggle.

Using Myths
When we say that myths appropriate language, we are

sometimes saying that they place image above reality. Con-
sider the case of President Clinton. One of my colleagues sug-
gested towards the end of 1998 that President Clinton should
have given the reins of power to Vice-President Gore as acting
President, so that President Clinton could deal with impeach-
ment issues. President Clinton did not do that. And it would
have been unwise for him to do so. After all, his most eloquent
defense was to exercise the myth of his office as president: to
be seen as important, to be seen as elected and elected twice,
to be seen to be supported, to be seen to be repentant, to be
seen to be prayerful, to be seen to be powerful.

Another kind of myth, one we often see in criminal trials, is
that of the personal epiphany. Informer-witnesses recount their
change of heart. In penalty phases of capital trials, the defen-
dant may recount his or her own transformation. This personal
transformation may be of the kind that William James
described in his book The Varieties of Religious Experience.

Years ago, I represented Fernando Chavez, the son of farm
worker leader Cesar Chavez. Fernando had refused induc-
tion into the United States Army, claiming that the local draft
board had wrongly held that he was not a conscientious
objector. Femando took the stand. He told of a telephone call

LITIGAnON Fall 1999 2 9 Volume 26 Number 1

HeinOnline  -- 26 Litigation 29 1999-2000



from his mother while he was away at college. His mother
said, "You've got to come home, Fernando. Your father is
going to do another fast as a protest. This time, the doctor
says it is dangerous to his health. Come and talk him out of
it." Fernando went home to Delano, California, and went
walking with Cesar in the fields near their home. When they
came back from their walk, Cesar was still on his fast, and
Fernando had become a pacifist.

As Fernando described this walk and this talk, he began to
cry. And as he did, it touched the sense that all people have, no
matter what religion they happen to profess in our society, of
the possibility of such conversions, such epiphanies. As Fer-
nando wept, all the jurors began to cry, regardless of their
political sympathies. And that was repeated again when Cesar,
his father, took the stand and described the same event.

Equality is another powerful mythic concept. It is the ideal
that Atticus Finch invoked in To Kill a Mockingbird. We
invoke it in almost every criminal case. Sometimes we
deploy the Biblical reminder that "ye were strangers in
Egypt," and sometimes a more direct image. In the trial of
Terry Nichols for the Oklahoma City federal bombing, I said
(borrowing from my mentor Edward Bennett Williams):

More than 30 years ago, I went to Washington, D.C., for
the first time. And the very first public building i ever
saw was the building of the Supreme Court of the
United States. And I saw there where it said "Equal Jus-
tice Under Law." And that means rich or poor, or neigh-
bor or stranger, or a tax protester or not, or somebody
who is different from us or not.

And wouldn't it be terrible if... it was thought by any-
body that the fitting memory, a fitting memorial to the
168 who died would be to go there one dark night and
chop those words off where they are on the lintel above
the Supreme Court of the United States?
Then there is the myth of solidarity. It is the most dangerous

and yet I think the most powerful. Bertolt Brecht wrote a poem,
"All of Us or None." But he did not mean everybody or
nobody. He meant "all of us oppressed anti-fascists" must stand
against "them," or else none of "us" would be left standing. In
the court martial case I discussed above, we invoked the soli-
darity of soldiers. We invoked it against the privacy-invaders,
against the lying civilians. We invoked the myth of solidarity.

In death penalty cases, prosecutors invoke this myth regu-
larly and with dramatic results. Think of what a capital case
juror is being asked to do. One will not sign a piece of paper
that requires the state to take a human, strap him to a gurney
and put poison in his veins until he is dead unless one is con-
vinced that this particular human has somehow become the
"other," the not-human. And so prosecutors use, with the
Supreme Court's blessing, words like "dog" and "cur" and
"animal" because they understand solidarity. The more
polite defenders of the death penalty, like some Supreme
Court Justices, say the same thing by opining that there is a
social contract, the breach of which will place you outside-
very, very far outside.

The myth of solidarity, as a tool of influence, can be good
or malignant in its effects. We can see the excesses commit-
ted in its name-in Kosovo, Ireland, Palestine, and in our
major cities. Solidarity can short-circuit reason, for as Shi-
mon Peres said of a political adversary, "We would all prefer
to remember than to think."

There is, however, a countervailing myth to use when sol-
idarity is invoked as a means of stirring passions for
vengeance. That counterweight might be called an aspect of
equality, but is better seen as transcendence. We want the
jurors to think beyond the result in a particular case, to think
about what principles of judgment ought to guide not just
this result but all of human society. We try to help them
understand that both they and the defendant are now living
in this human society, along with all potential accusers and
all potential defendants. Transcendence is abstraction taken
to a plane of socially determined myth.

The Oklahoma City Summation
In the penalty phase of the Nichols case, I struggled with

this idea of transcendence, in the wake of more than 50 wit-
nesses who described their ordeals in emotional and graphic
terms. The government cried out for a death penalty on
behalf of those victims. Here is what I said:

I feel now, when I think about that evidence, as though
I'm standing before you and trying to sweep back a tide
of anger and grief and vengeance. And I'm given pause
by the fact that I feel that way, and I wonder if sometimes
you might feel that way. But when I think that, then I
think also of the instructions that the Judge is going to
give you, because those instructions, as we contemplate
this tide of anger and grief and vengeance, can get us all
to higher ground, because the instructions will tell you
that neither anger nor grief nor vengeance can ever be a
part of a decision reached in a case of this kind.
I am, when I say this, not attacking these victims. We
know their sacrifice. But we know that with the cen-
turies of our civilization piled so high that we have
come a very long way from justice based on vengeance
and blood feuds.
This trial was moved from Oklahoma City because, I
submit to you, it was thought that even the neighbors of
those who lost so much would not do to sit in judgment.
And to them, therefore, we can only say when we hear
their grief and their anger and their desire for
vengeance, "Bless those in need of healing."
But when I talk about this process, I want to say that I
believe something else. And I don't want to say it in an
effort to reach into a place that I'm not entitled to be but
to share with you some thoughts about a concept of jus-
tice, to share with you some thoughts that suggest that
if you come to this point you would turn your face
towards the future and not towards the past.

Later in the summation, after talking about the evidence and
the judge's instructions, I said:

But, of course, even then, an eye for an eye, conscience
of the community? Well, the words do appear, I know, in
the Old Testament. They appear at a time when God is
instructing the people of Israel about a system of blood
feud and vengeance. But later on even at that time when
a court was convened to decide who should live and who
should die, called a Sanhedrin, it was decided that a judg-
ment of death could only be pronounced in the Temple.
And so the Sanhedrin stopped meeting in the Temple.
And why? Because in the earliest stages of the develop-

(Please turn to page 70)
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Draft No. 2, July 19, 1999. Whether state
authorities will fall into line behind the
new Commission's eventual work prod-
uct remains to be seen.

Meanwhile, some lawyers yearn for
the good old days when they could
have made nuanced judgments about
how to deal with false witnesses and
other tricky ethical problems without
worrying about being second-guessed
by rule-makers, courts, or disciplinary
agencies. In a book published just last
year, for example, Stanford Law Pro-
fessor William H. Simon took issue
with the ABA's approach to legal ethics
over the past century and advanced an
alternative that might be viewed as a
throwback to the days of Judge Shar-
swood. Professor Simon argues that
when ethical questions, such as the
client perjury problem, present con-
flicts between the interests of the client
and the public, lawyers should resolve

but by making complex contextual
judgments about what "actions, consid-
ering the relevant circumstances of the
particular case, seem likely to promote
justice." William H. Simon, The Prac-
tice of Justice 9 (1998).

By all indications, however, the days
when lawyers were free to act accord-
ing to their own informed sense of jus-
tice and professional morality are far
behind us. Nowadays, the various state
ethics rules and opinions interpreting
them offer categorical answers-albeit
different and ever-changing ones-to
the vexing questions presented by lying
clients. LEI

Power
of Myh

(Continued from page 30)
ment of our cultural tradition, it
was recognized that when the law
in its solemn majesty directs that
life be taken, that can be crueler
than deliberate vengeance because
it teaches, because it is a voice that
comes from a place that is at war
with a reasoned and compassion-
ate system of social organization.
I suggest to you that the govern-
ment wants to drag you back to a

time of vengeance. I suggest to
you that the FBI agent who said to
Lana Padilla on the 21st of April,
1995, before a jot of evidence was
in his hand, "Those two guys are
going to fry," symbolized a rush to
judgment that is at war with what
the conscience of the community
ought to do and ought to think
about. I submit to you that to sur-
render your deliberations to
vengeance is to turn your back on
lessons that we have all learned
with great difficulty and a great
deal of pain.
Nobody knows the depths of
human suffering more than those
who have been systematic victims
of terror; and yet in country after
country, judicial systems are say-
ing that in each case, the individ-
ual decision must triumph over
our sense of anger....
Well, I've gone through the form
and I've gone through the instruc-
tions. And if I've said anything
that makes you think that I'm try-
ing to tell you what you've
already decided or what you ought
to think in terms of your deepest
convictions, please disregard it.

When I concluded my earlier sum-
mation, I walked over to Terry
Nichols and said. "This is my
brother." And the prosecutor got up
and reminded all of us, thinking
that he would remind me, that there
were brothers and sisters and moth-
ers and fathers all killed in Okla-
homa City. Of course, when I said,
"This is my brother," I wasn't deny-
ing the reality of that. I hope I was
saying something else. I was talk-
ing about a tradition that goes back
thousands of years, talking about a
particular incident, as a matter of
fact. You may remember-most of
us learned it I think when we were
young-the story of Joseph's older
brothers, Joseph of the many-col-
ored coat, now the "Technicolor
Dream Coat" in the MTV version.
And they were jealous of him, cast
him into a pit thinking he would
die, and then sold him into slavery.
And years later, Joseph turns out to
become a judicial officer of the
pharaoh, and it happens that he is in
a position to judge his brothers.
And his brother Judah is pleading

for the life or for the liberty of the
younger brother, Benjamin; and
Joseph sends all the other people
out of the room and announces, "I
am Joseph, your brother." That was
the story, that was the idea that I
was trying to get across; that in that
moment, in that moment of judg-
ment, addressing the very human
being, his older brother Judah, who
had put his life at risk and then sold
him into slavery, he reached out,
because even in that moment of
judgment he could understand that
this is a human process and that
what we all share looks to the future
and not to the past.

Members of the jury, we ask you,
we suggest to you, that under the
law, your judgment should be that
this case go back to Judge Matsch
and that he reach the just and
appropriate sentence under the
1aw an' UIUp L11.. 1 L -.,II.1

you've already reached.
I won't have a chance to respond
to what the prosecutor says, but I
know that after your 41 hours of
deliberations on the earlier phase,
you're all very, very accustomed
to thinking of everything that
could be thought.
My brother is in your hands. LI

Legal
Lore

(Continued from page 62)
to get out of there, or they'd be
shot. But then Sergeant Boos
and a German came along.
They dragged the women into a
barn and shot them.

Hastings, Das Reich.
Marguerite Rouffanche, the only

survivor to escape from the burning
church, also testified. Her courtroom
appearance was described in the news-
paper Le Figaro on February 2, 1953:

What great writers achieve by the
power of art-a stripping away,
concision, the power of sober
lines and density like marble-
Mme. Rouffanche, a peasant of the
Limousin, achieves effortlessly...
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