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by Michael E. Tigar
Chair, Section of Litigation

The profession we have inherited from
our fathers we will pass on to our
daughters and sons, and to the daugh-
ters and sons of those to whom our
doors were closed for too long.

Women and people of color are
graduating from law schools in great
and increasing numbers. When I en-
tered law school, only 877 women were
among the 20,776 first-year law stu-
dents in this country. By 1988, how-
ever, the entering class of 42,860 in-
cluded 18,395 women. The figures for
black and Chicano enrollment are also
up, but the increases are not far ahead
of law school admissions generally.

The younger segment of our profes-
sion has thus begun to mirror the diver-
sity of our society. What are we, as
older lawyers, doing about this?

Litigators should know better than
most how important are the changes in
our ranks. If nothing else, increasing
diversity will help lawyers communi-
cate. How often have we said, to our-
selves or to a younger colleague, "You
sound too much like a lawyer! Put
away that smarty-pants lingo and those
overeducated airs and talk sense to the
jury." Justice William J. Brennan, Jr.,
told me a story at lunch in his chambers
that illustrates the point.

In his first criminal trial, the young
Mr. Brennan was appointed to defend a
vehicular manslaughter case. A police
officer who lived near the defendant
agreed to be a character witness, but the
young Brennan did not know that you
may-and should-prepare a witness
to testify.

Armed with a manual on evidence,
and bereft of formal education in trial
practice (Harvard Law School had not
offered him any), he rose to examine:

"Sir, are you acquainted with the
defendant's reputation for veracity in
the vicinage where he resides?"

The elderly Irish cop look puzzled
and then volunteered tentatively,
"Well, he is a good driver, I'd say."
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Shaken but undeterred, Brennan re-
peated his question word for word. This
time, the witness simply stared at him.
As the future Justice began a third time,
the judge interrupted.

"Officer, do you know the young
man over there?" pointing to the defen-
dant.

"Yes, Your Honor."
"Have you ever known him to lie?"
"Why, no, Your Honor."
"Well, that is what Mr. Brennan has

been asking you, but he went to the
Harvard Law School and has forgotten
how to speak English."

All of us have learned, sometimes
painfully, that jurors bring all the rich
and diverse experiences of their sepa-
rate backgrounds to the solemn task of
judgment. We can influence their de-
liberations only by rediscovering the
human voice that three years of law
school beat out of us. Are we not there-
fore fortunate to have a new generation
of trial lawyers whose natural human
voices are more diverse, mirroring the
diversity of the juries before whom we
try cases?

What Is Going On?
To understand the changes in our

profession being sought and wrought
by these new lawyers, I have spent
much of the past two years speaking,
listening, and reading. I have been to
bar groups, law schools, law firms,
conferences, and colloquia. I have seen
programs, policies, and attitudes wor-
thy of discussion and emulation. I have
also witnessed a cruel irony: These new
lawyers find a profession that some-
times seems increasingly hostile to the
aspirations that led them to law school.
Let me summarize what I have learned
and make some concrete suggestions,
to further discussion among our more
than 50,000 members.

The great majority of women law
graduates (some studies put the figure
at 75 percent) eschew private firm law

rI
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practice. Many of them no doubt prefer
public service and public interest law
for laudable reasons of conscience or
ideology. Many more, however, ex-
press frustration that their desire to in-
tegrate family concerns and success at
the bar finds only the dimmest of re-
sponses in the private sector.

Some businesses, including law
firms, have responded by creating a
"mommy track." Women on this track
receive child-care, flexible hours, and
maternity leave concessions, but in this
supposedly lower-pressure environ-
ment they must settle for less pay and a
diminished chance of partnership.

I think the "mommy track" is a mis-
take. My view is shaped by my experi-
ences as a trial lawyer and as a law
teacher, observing the travails of law
students with spouses and children. In
addition, I am the father of three chil-
dren and my spouse is a litigator in
private practice.

The "mommy track" perpetuates our
stereotypes of women. It treats child-
care and family concerns as problems
of women only. Our response to the
new generation of lawyers must be dif-
ferent; we must recognize that today's
law graduates are on the average older
than graduating classes of two decades
ago. Many more already have families.
Many, if not most, have been influ-
enced by the women's movement and
understand that child and family re-
sponsibilities should be shared. In
structuring the environment of prac-
tice, law firms should therefore address
the family needs of all their employees,
male and female. They will find coop-
erative allies among new graduates and
in the legal community generally.

I have another concern about the new
generation of lawyers. Most readers my
age-with more than a couple of de-
cades in law practice--can point to a
mentor from whom they learned the
rudiments of trial practice and life as a
lawyer. Twenty years ago, the law
schools weren't teaching this to any
significant degree. Reading the jury
speeches and cross-examinations of the
"greats" simply whetted our appetites
to work under someone's tutelage. My
own mentor was Edward Bennett Wil-
liams; he guided me through a broader
range of human experience than simply
the practice of law.

The new voices joining our ranks
promise new insights; we have much to

learn as well as to teach. But these new
voices are nonetheless untrained.
Knowing this, new lawyers are sensi-
tive and even fearful. They want men-
tors, too. They would like to see and-
work with models of forensic success
and professionalism who happen to be
female, Black, Brown, Native Ameri-
can, or gay.

Like the "mommy track," this issue
is broader than any group or collection
of groups. All young lawyers need a
mentor, but the structure of private
practice and legal education is making
it harder for them to find one.

Firms today expect more billable
hours per lawyer. Tasks in large law-
suits are parceled out among associates
and partners so that few young lawyers
see how an entire case is shaped. Legal
education in law schools is mainly de-
voted to teaching students how to read
cases, not to teaching them how law-
yers assemble facts and rules to engage
in the art of persuasion.

We reap the consequences of these
circumstances, in burnout and aliena-
tion among lawyers and in the persis-
tent perception of clients that they are
paying more and more for increasingly
inefficient legal help. The public per-
ception grows stronger that we are
waxing fatter while contributing little
or nothing to the quantity or quality of
justice.

I suggest these issues-lawyer com-
petence, diversity, professional pride,
and public service-have a common
theme and point us to a coherent set of
responses. Mentoring is the key.

In the law schools, the newly diverse
student body needs law teachers who
themselves are diverse. Yet many law
faculties have been even slower than
major law firms to increase the number
of women and minorities in their ranks.

Changing Legal Education

We must also address the quality and
nature of legal education in light of the
changes I have been discussing. In the
law schools, students must have oppor-
tunities for training in advocacy, trial
and appellate. Such courses provide a
stage for the talents of students who
may not do as well on the paper and
pencil tests that are the dominant evalu-
ative technique. More important, advo-
cacy teaching provides new insights
into the legal system and begins the

(please turn to page 60)
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judicial power of the United States is
vested in a majority of the members of
the Supreme Court. It says "in one Su-
preme Court," and "one Supreme
Court" denotes the Court, an entire in-
divisible whole, not part of the Court.

It follows ineluctably that any non-
unanimous "decision" of this Court is
no decision of this Court. While sur-
prising, this conclusion is consistent
with the Court's early and authoritative
practice. John Marshall, the great Chief
Justice, tolerated no dissents (nor even
concurring opinions). Decision by a
majority of the justices rather than by
the entire Court seems to have been the
invention of later and lesser men, a cus-
tom illegitimate, ill-conceived, and, we
now hold, unconstitutional.

The Slate Wiped Clean
We acknowledge that a necessary

result of our decision today is that
many, perhaps most, of our purported
decisions since John Marshall's day
lose their authority (one might say, fa-
cetiously, that they have become inop-
erative) because, as non-unanimous de-
cisions, they represent a usurpation by
the Court of a power the Constitution
does not give it. It is of some comfort to
us, that, eighty years ago, having come
to a similar conclusion, the Court did
not hesitate to denounce the unlawful-
ness of its own exercise of power. Erie
Railroad v. Tompkins, 304 U.S. 64
(1938).

In sum, the three cases discussed
above are not overruled, for that would
presuppose their authenticity. Instead,
they are vacated on the ground that they
were void ad initio. As to the present
case, we hold that "four years" in Ar-
ticle II, section 1, means four years be-
cause that is what it says. Although this
is a novel and even radical mode of
constitutional adjudication, we are pre-
pared to apply it to cases other than
those involving Article II, section 1,
even (hoping to temper the enormity of
it by warning of it) to cases involving
the words "impairing the obligation of
contracts" in Article I, section 10, or
the words "nor shall private property be
taken for public use, without just com-
pensation," in the Fifth Amendment.

This case is remanded for further
proceedings consistent with this opin-
ion.

All concur except the senior Associ-
ate Justice, who respectfully dissents. L]

Opening
Statement

(continued from page 2)

process of mentoring.
Most legal education takes place in

one of two ways. Students either read
casebooks and discuss them in what
passes for the Socratic method, or stu-
dents write and discuss seminar papers.

All of us have read critiques of the
case method, and of Socratic instruc-
tion. To begin with, few law professors
are truly Socratic. They remember the
result in People v. Socrates and have no
taste for hemlock cocktails.

The case method, while valuable as
an introduction to legal reasoning, dis-
torts understanding of law and the legal
process. When a lawyer gets a case, she
should begin, not by analyzing cases,
but by crafting a closing argument,
weaving together the legal principles
she will invoke with the facts she must
prove by witnesses and exhibits. It is
likely that the case will eventually be
settled, and that closing argument will
never be given. Still, preparation of the
case and settlement discussions revolve
around the probable outcome in the
hands of a jury or other trier of fact.

Particularly with a jury, the cold and
stark contours of legal rules-the sort
of thing the case method focuses on-
play a secondary role. Rather, the sup-
pleness of the rules, the ambiguities in
the witnesses' accounts, and the spark
or flame of justice within the lawyer's
case are paramount: These are the ele-
ments with which the advocate must
deal. Study of decided cases, with ap-
pellate recitals of facts distilled and
shaded in the service of an appellate
result, is only partial preparation. And,
unless handled with unusual sagacity,
the study of decided cases cannot ham-
mer home the ethical limits on advo-
cacy in the arena of adversary inquiry.

Advocacy teaching is thus a vital ele-
ment of legal education for all students.
The newly diverse student bodies have
simply begun to focus our attention on
the need to foster and expand it. Yet,
after a period of growth, many law
schools profess difficulty in maintain-
ing and expanding their advocacy and
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clinical course offerings.
Such courses are expensive. They

must be taught in small groups and in a
time-intensive way. That, of course, is
why they are valuable. Student-run
appellate and trial competitions require
additional supervision by faculty, only
a few of whom may have substantial
practice experience.

Litigation Section members can
make a decisive difference in support-
ing and, where necessary, revitalizing,
advocacy teaching. In doing so, they
can foster the concept of mentoring in
the law schools. Find out what courses
your alma mater offers, or turn your
attention to a law school nearby. Find
out if every student who wants an advo-
cacy experience can have one. Find out
what intermural competitions the law
school competes in; the Litigation Sec-
tion supports several of them.

Litigators Can Teach
If the school you examine is lagging

behind, urge the faculty to recruit liti-
gators-and judges-as adjunct pro-
fessors on a low-pay or volunteer basis.
They can coach moot court teams and
help run advocacy and clinical offer-
ings. For advice on how to intervene
most effectively, consult with the Liti-
gation Section staff about committee
projects and publications in this area. A
cautionary note, however: These ef-
forts in the law schools must be a form
of cooperation with the faculty and stu-
dents. You cannot be an intruder.

The organized bar also has a renewed
role in the mentoring process. Think of
the last four CLE programs you at-
tended. They may have been so forget-
table that you can only conjure up one
or two. No matter. Do the best you can.
Odds are that the panelists or presenters
were white males, perhaps even with a
couple of decades of practice experi-
ence. In the ABA Litigation Section,
we are doing something about this im-
age. When the visible leadership of the
bar-its programs, its publications, and
its positions of influence-reflects the
new diversity of the profession, several
good things happen. First, younger
lawyers feel more a part of the profes-
sion they have chosen. Second, law-
yers of all kinds benefit from the indi-
rect mentoring influence of role mod-
els with whom they can identify, in the
particulars of practice and in the aspi-
rational goals of professionalism.
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