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America's death row population con-
tinues to rise. Texas, Georgia, Louisi-
ana, and Florida are among the lead-
ers, but restoration and extension of
the death penalty in other states have
steadily increased the number of capi-
tal cases.

Neither the ABA nor the Section of
Litigation has taken a position on the
wisdom of, or constitutional basis for,
the death penalty. A growing consen-
sus among civilized states rejects capi-
tal punishment. Some argue, persua-
sively to my mind, that from this con-
sensus arises an international custom-
ary law norm.

Still, for the time being, a clear ma-
jority of the Supreme Court has deter-
mined that imposition of the death
penalty is not cruel and unusual, at
least in certain circumstances. In the
1988 Term, the Court addressed death
penalty issues involving minors and
the mentally retarded. The Justices ex-
pressed a wide variety of views on the
Eighth Amendment. I have dealt with
some of these questions in a book re-
view in a recent issue of Columbia
Law Review. There you may find a
more "sesquipedalian" look at the ju-
risprudence of death, and a fuller treat-
ment of legal issues discussed in this
column.

All litigators who are or may be
counsel in death cases should buy and
read the book I reviewed. James
Liebman's two-volume treatise, Fed-
eral Habeas Corpus Practice and Pro-
cedure, is a major contribution to the
theoretical and practical lore of capital
case litigation.

Two major issues confront litigators
in death penalty matters. First, the
quality of legal representation at capi-
tal trials is, despite the stellar efforts of
many lawyers, generally lamentably
low. Second, the need for postconvic-
tion representation continues to out-
pace the ability of volunteer lawyers
and resource centers to deal with it.

To put these issues in context, con-

sider the Supreme Court's death pen-
alty work in the past few years.

The Supreme Court has issued a
number of decisions designed to vali-
date death verdicts, and to cut off ac-
cess to federal review. In Wainwright v.
Sykes, 433 U.S. 72 (1977), the Court
held that the accused will in many cases
be foreclosed from raising a federal
constitutional claim if his lawyer failed
to make a timely objection. This rule
binds a defendant to many lawyer deci-
sions without evidence that he even
knew of the federal right, much less ac-
quiesced in waiving it. Coupled with
the low threshold for competence of
counsel-the people who must make
the constitutional objections-estab-
lished by Strickland v. Washington,
466 U.S. 668 (1984), Wainwright
sweeps many meritorious claims out
the courthouse door.

Harmless Errors
The Supreme Court also has carved

out generous "harmless error" territory
within which death sentences may be
upheld. For example, in Darden v.
Wainwright, 477 U.S. 168 (1986), the
Court rejected an attack on a prose-
cutor's jury speech that flagrantly vio-
lated the rules of professional responsi-
bility and invited the jury to abandon
reason and respect for legal rules.

Finally, the Court has placed many
constitutional errors beyond the reach
of federal judicial power by fashioning
and applying a new test for retroactive
application of newly minted principles
of fairness.

At the same time, the Court has spo-
ken to other capital case concerns in
clear and hopeful terms. In Penry v.
Lynaugh, 109 S.Ct. 2834 (1989), the
Court held that capital sentencing juries
must be guided by a jury charge that fo-
cuses on the content and worth of a
defendant's mitigating evidence. In
Caldwell v. Mississippi, 472 U.S. 320
(1985), the Court held that a prosecutor
may not mislead jurors by telling them
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to resolve their doubts in favor of death
because a reviewing court will put mat-
ters right if they err. In Batson v. Ken-
tucky, 476 U.S. 79 (1986), the Court
gave defense counsel the right to object
to prosecutors' racially discriminatory
use of peremptory challenges. And Ake
v. Oklahoma, 470 U.S. 68 (1985), rec-
ognizes a defendant's right to court-
paid psychiatric assistance.

Although our members have diver-
gent views about the death penalty it-
self, hardly anyone questions that all
those accused of crimes are entitled to
vigorous and competent defense. The
ABA, supported by our Section, has
adopted rigorous standards for capital
case defense counsel. Despite this con-
sensus in the profession, competent
defense is not a uniform reality. Careful
observers have documented serious
defects in the quality of defense assis-
tance in capital cases. These findings
have been reported in research papers
by, among others, Ronald Tabak and
Professor Ira Robbins.

Deference to Death Verdicts
The federal courts' refusal to enforce

a high constitutional standard for assis-
tance of counsel is compounded by
another trend in federal habeas deci-
sions: according substantial deference
to verdicts that impose the death pen-
alty. A recent Fifth Circuit decision
states that juror "anger" and the desire
for "retribution" may play a permis-
sible role in such verdicts. I have dis-
cussed this opinion at greater length in
the book review mentioned earlier.

The federal courts' deferential ap-
proach to death verdicts and counsel
appointment problems confronts trial
lawyers with a heightened challenge.
How can we improve the quality of trial
representation in these cases? I believe
that jurors do not lightly impose the
death penalty. The extraordinary num-
ber of death sentences in some states
could be stemmed by raising the qual-
ity of trial advocacy. What special trial
skills are needed?

In a typical death case, the crime is
heinous, even savage. The prosecutor's
evidence often dwells upon facts that
will call out anger and retribution. De-
fenses come in two basic types: (1) that
the accused is not at all involved, for
example, because he has an alibi; or (2)
that the grade of the offense is not capi-
tal murder but some other lesser crime.
The latter type of defense admits in-
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volvement in the events so graphically
presented by the prosecutor. Even the
former type of defense may put the
defendant's undesirable traits before
the jury. In either event, if the defen-
dant is found guilty of capital murder,
the separate penalty phase of trial re-
quires the highest skill and dedication
from lawyers.

The defense lawyer in these cases
confronts a greatly more difficult ver-
sion of a familiar trial strategy choice:
Do I, she asks, stress personal qualities
and issues, or do I emphasize juror fi-
delity to rules and basic principles?

The choice between "person-based"
and "rule-based" strategies occurs in
civil cases as well. The former strategy
dwells upon human consequences, and
asks compassion. The latter strategy
speaks of "common sense" and the ju-
rors' oath to find facts without sympa-
thy or prejudice.

In a capital case, defense reliance
upon compassion for the accused risks
fueling a prosecution argument about
compassion for the victim. From such
compassion, the prosecutor seeks to
persuade the jury toward vengeance.
Appellate authority is deeply divided
on the limits on prosecution appeals to
atavism. Caldwell v. Mississippi im-
poses a discrete boundary on one par-
ticular type of argument. Darden v.
Wainwright may signal prosecutors
that the risk of impropriety is "worth
it," because the standard for harmless
error is liberal.

Against this backdrop of practical
wisdom and legal rules, how does
counsel choose the proper approach?

Several years ago, the Smithsonian
Institution asked about 30 trial lawyers
to demonstrate their art at an open-air
courtroom during the Folklife Festival
on the Mall in Washington, D.C. The
American Trial Lawyers Association
provided financial and logistical sup-
port. Several of us did death-phase jury
summations. I gained great insight
from listening to the work of Penny
Cooper, Roy Barrera, and Billy Roy
Wilson.

The typical death penalty statute fo-
cuses on the severity of the offense and
the prospect of future dangerousness.
These are two issues on which recent
Supreme Court decisions, in the hands
of capable advocates, can play an im-
portant role.

Offense severity is double-edged. It
(please turn to page 58)
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fense to it? Why don't you tell the truth,
child, didn't Bob Ewell beat you up?"

When Atticus turned away from
Mayella he looked like his stomach
hurt, but Mayella's face was a mixture
of terror and fury. Atticus sat down
wearily and polished his glasses with
his handkerchief.

Suddenly Mayella became articulate.
"I got somethin' to say," she said.

Atticus raised his head. "Do you
want to tell us what happened?"

But she did not hear the compassion
in his invitation. "I got somethin' to say
an' then I ain't gonna say no more. That
nigger yonder took advantage of me
an' if you fine fancy gentlemen don't
wanta do nothin' about it then you're
all yellow stinkin' cowards, stinkin'
cowards, the lot of you. Your fancy airs
don't come to nothin'-your ma'amin'
and Miss Mayellerin' don't come to
nothin', Mr. Finch-"

Then she burst into real tears. Her
shoulders shook with angry sobs. She
was as good as her word. She answered
no more questions, even when Mr.
Gilmer tried to get her back on the
track. I guess if she hadn't been so poor
and ignorant, Judge Taylor would have
put her under the jail for the contempt
she had shown everybody in the court-
room. Somehow, Atticus had hit her
hard in a way that was not clear to me,
but it gave him no pleasure to do so. He
sat with his head down, and I never
saw anybody glare at anyone with
the hatred Mayella showed when she
left the stand and walked by Atticus's
table. LO
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(continued from page 2)
can be a measure of the defendant's
culpable depravity, or it can reflect se-
rious mental disturbance. Counsel must
therefore apply for and use the re-
sources the Court has commanded be
available to make a clear and docu-
mented case of the defendant's condi-
tion. Family members, teachers, and
co-workers should join with the expert
medical witnesses to paint a fuller pic-
ture of the defendant's imbalance. A

superb example of the lawyer's art in
this area is Clarence Darrow's summa-
tion in the Leopold and Loeb case.
While not trivializing the horror of the
crime, Darrow wove together scientific
opinion, evidence, and a plea for under-
standing.

On the second element-dangerous-
ness-the lawyer must look to the
teaching of Caldwell, which prohibits a
prosecutor or judge from trivializing
the jurors' sense of responsibility, and
Penry, which recognizes the court's
duty to instruct on mitigating evidence.

The themes for combating a finding
of future dangerousness, as I have
worked them out with the help of other
lawyers, are three:

Who Makes the Choice?
First, emphasize the severity of the

defendant's inevitable punishment.
Penny Cooper, stressing the life sen-
tence without parole that is the alterna-
tive to execution, argues: "This defen-
dant will die in prison. Your verdict has
already seen to that. The issue now is
when he will die, and who determines
that time, you, or God."

Second, how can we know that the
defendant will never make a useful
contribution? His own maturation or a
new insight into his disordered mind
could make him a useful prison hospi-
tal worker or librarian. Darrow spoke
of this prospect in his Leopold-Loeb
summation. I reminded a jury at the
Folklife Festival of how a wise driver
goes cautiously on a foggy night:
"Don't overdrive your lights. Don't
make consequences that go further than
you can see."

Third, defense counsel must seek to
create an atmosphere of deliberative,
reflective, and yet human solemnity.
This is more than merely difficult. Roy
Barrera of San Antonio has sometimes
asked jurors to listen to the victim's
voice: "From her home in Heaven, she
says, 'Don't kill him. For the love of
God, don't do it."'

I concluded one Smithsonian sum-
mation, after marshaling the evidence,
like this: "I'm done now. I've said all I
can. I'm going to go home tonight and
my little girl will ask me, 'Daddy, what
did you do today?' And I will tell her,
'Honey, I tried to save the life of one of
God's creatures.' Members of the jury,
what will you say when you go home?"

Any discussion of trial skills can
have value that transcends the kind of
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trial being considered. Presenting ex-
pert testimony or summing up to a jury
does not become qualitatively different
because the case is about a tort instead
of a crime. I hope some of the thoughts
here will be useful to every reader.

Beyond that, reflection on the skills
required and the stakes involved in
capital cases should freshen our per-
ception of the need for quality trial
counsel. Every lawyer who reads these
words can contribute to filling that
need.

We must educate more lawyers in
trial skills. We need to invest bar, law
school, law firm, and public resources
in bringing more lawyers up to the stan-
dards voted upon by the ABA. Advo-
cacy training is fine, but the legal pro-
fession must commit resources to im-
parting the skills and commitment nec-
essary to fill serious gaps in availability
of legal representation.

At the broadest level of argument, we
must demand that, before there are exe-
cutions, our system be fair, just, reli-
able and decent enough to dignify an
argument that the death penalty may
appropriately be imposed. More nar-
rowly, appellate court opinions that
point to the inevitability of jury discre-
tion, but that deny the right to effective
counsel to confine and direct that dis-
cretion along humane avenues, are fa-
tally flawed.

Trial lawyers at all skill levels can
volunteer their services. Even those
who are not fully death-case "quali-
fied" can participate as second chair
lawyers while increasing their skills.
The time commitment necessary to pre-
pare effectively and present a capital
case can easily overtax the abilities of a
single lawyer. Where second chair ap-
pointments are not routine, bar groups
can work with judges and defender
organizations to set them up.

I repeat: If the right to effective coun-
sel were more widely respected, many
capital cases would never reach appel-
late courts. This assertion is simply a
particular instance of the trial lawyer's
fighting faith.

The Supreme Court has stopped far
short of recognizing a constitutional
right to counsel for death penalty ha-
beas corpus petitioners. Nonetheless,
Congress and most judges join with
the ABA in acknowledging the need
for representation at this postconvic-
tion phase.

There is a special challenge and
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commitment in handling such habeas
cases. Lawyers are taught in the ordi-
nary case to select the best issues and
jettison the rest. In capital cases, things
may be different. The risk of inadver-
tent waiver and the consequences of
overlooking even a marginal point lead
to an inclusive rather than a selective
approach. This observation may be
familiar to many. Professor Liebman's
excellent treatise provides a much
deeper discussion of the provenance
and consequences of habeas corpus
strategy.

Federal court dockets and death row
statistics bear grim, mute witness that
the need for appointed and volunteer
counsel will not soon abate. Whatever
changes are wrought in postconviction
procedures will probably not alter this
reality. Again, the bar as an interest
group and each lawyer individually can
make a contribution. Everyone who
reads these words can help solve the
crisis of representation. Lawyers
whose talents and schedules preclude
involvement in capital case trials can
nonetheless play a vital role. The ABA
Section of Litigation staff in Chicago
can point you toward the right place to
volunteer your assistance.

Time and again in my professional
life, lawyers have volunteered their ef-
fort and talent when the need was clear.
They did this out of a genuine respect
for the values that hold our profession
together and not because some transi-
tory Supreme Court majority said that
the Constitution did or did not confer a
right to counsel. Those lawyers raised
standards for the entire profession, and
heightened the esteem in which law-
yers are held. LI

Immunity,
Privileges

(continued from page 26)
testimony of an unindicted co-con-
spirator could help acquit your client. If
only you could immunize the witness,
and force him to testify, acquittal
would be certain.

It is a nice idea, but it probably won't
work. Immunity, an invaluable tool for

prosecutors, is generally unavailable to
an accused. The decision to grant im-
munity lies solely within the discretion
of the Executive Branch. Prosecutors
are not required to grant defense wit-
nesses immunity, and a criminal defen-
dant does not have a constitutional
right to obtain immunity for his wit-
nesses. In addition, the federal immu-
nity statute does not authorize the court
to order a prosecutor to immunize a
defense witness. Despite cogent argu-
ments to the contrary, see Natali, "Does
a Criminal Defendant Have a Con-
stitutional Right to Compel the Produc-
tion of Privileged Testimony through
Use Immunity?" 30 Vill. L. Rev.
1501-1514 (1985), criminal defen-
dants generally have not been allowed
to compel testimony of potential de-
fense witnesses who shield themselves
behind the privilege against self-in-
crimination.

All these discouraging words are
true, but, if you must, ignore them.
Despite the odds, you should nonethe-
less demand that the prosecutor request
immunity, or you should file a motion
seeking it. A few courts have suggested
standards for determining whether to
exercise an "equitable immunity"
power. These range from a showing
that, by refusing to grant immunity, the
prosecution will deliberately distort the
fact-finding process, see United States
v. Chalan, 812 F.2d 1302, 1310 (10th
Cir. 1987), cert. denied, 109 S. Ct. 534
(1988), to a showing that the prosecutor
declined to immunize defense wit-
nesses whose testimony would have
been exculpatory. See United States v.
Doddington, 822 F.2d 818, 821 n.1 (8th
Cir. 1987). The Ninth Circuit might
confer equitable immunity if a
prosecutor's failure to grant immunity
deprives the defendant of his due pro-
cess right to a fair trial. See Prantil v.
California, 843 F.2d 314, 318 (9th
Cir.), cert. denied, 109 S. Ct. 158
(1988).

These cases are a minority. In the
North case, for example, Admiral Poin-
dexter asserted his Fifth Amendment
rights, and refused to testify at trial.
With a potentially helpful witness for
North unavailable, the court noted that
"a witness or co-defendant's claim of
Fifth Amendment immunity often dis-
advantages a defendant, [but] the Court
has no power to compel the govern-
ment to offer a co-defendant immunity
simply because he has relevant testi-

mony to offer." United States v. North,
713 F. Supp. 1450 (D.D.C. 1989).

If all else fails, your final point of
attack is the immunized testimony from
others offered against your client.
Remember that a co-conspirator's
immunized testimony must be viewed
with suspicion. Hammer him on cross-
examination about the sweetheart deal
he received (a deal, of course, that you
desperately wanted for your client) and
explain to the jury that the government
is prosecuting an innocent person based
on a criminal's word. LI

Many
Clients

(continued from page 29)
waiver is no waiver at all. Unfortu-
nately, such an interview is awkward at
best and sometimes a disaster.

Think about the reality of the situ-
ation. A nervous nonlawyer, in genuine
criminal trouble for the first time in his
life, finds himself face to face with a
stranger who happens to be a lawyer.
The employee knows he needs help. At
first, it sounds like assistance has ar-
rived-after all, the general counsel
wants this facile, friendly stranger to be
the employee's lawyer. Then the help-
ing hand is slowly pulled away: The
lawyer starts talking about conflicts,
and hypotheticals, and presumed crimi-
nality, and the company or the em-
ployee snitching on one another. It
would take a strong person not to be-
come worried, or more nervous, or
angry, or all three.

The interview can have many bad
effects. The employee may think the
company is considering cutting him
loose as a sacrificial lamb. It will likely
reinforce any unfavorable preconcep-
tions about lawyers-well-dressed
fast-talkers who revel in abstraction,
saying one thing and meaning another.

Who Pays?
Then there is the question of money.

When people worry about getting a
lawyer in a criminal matter, they often
are troubled less by finding one than by
paying for her services. What would be
a pocket-change legal bill for the cor-
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