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Interpreting legal rules is the stuff of
traditional law teaching. It was and is
the battleground of debate among
schools of jurisprudential thought, be-
tween the fact of "what is" and the
postulate of "what ought." Law teachers
struggle in basic courses to give students
the stuff with which to weave arguments
about where the law might go.

But there is something missing from
law teaching. Students are weak on fac-
tual analysis, even when the facts come
partly predigested in a case file or
memorandum assignment. I believe that
law schools are turning out students
who cannot deal well with facts be-
cause the dominant teaching method
gives them no appreciation of how facts
are captured and evidence of them
brought to court.

Earlier this year, I published these
words in the Columbia Law Review:

Facts are mutable because we
never see them in litigation. We
see instead their remnants, traces,
evidences, fossils-their shadows
on the courthouse wall. The wit-
nesses recount, and they have per-
ceived, do now remember, can
express and want to tell the truth,
more or less. Things-paper, hair,
bones, pictures, bullets-parade
by, each attached to a testifier who
can alone give them meaning.

At proceeding's end, the advocate will
try to impose some order on all of this,
and convince the trier that it makes a
certain kind of picture.

If all we see in trials are the shadows
of facts-in-the-past, then appellate
opinions give us only those shadowy
trial facts put through a judicial Cuisinart
to adorn the judges' opinion.

Learning to live with elusive evi-
dences of fact is not solely the responsi-
bility of the would-be litigator. In any
"deal" or office transaction lurks the
prospect of a lawsuit. Knowing how the
facts might be shown is the key to prac-
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ticing preventive law. In sum, the pro-
cess or prospect of litigation touches
the life of almost every lawyer. Yet law
school teaching is dominated by atten-
tion to the results of litigation as em-
bodied in appellate opinions.

To be sure, you cannot master the
process without paying attention to
rules: They help you to predict a result.
But for you, the lawyer in your office
faced with a client sobbing out a story,
there are some other truths that make a
bigger difference.

You must know that the facts that
matter will not announce themselves,
either in the office or later in court. The
facts must be found by searching for
evidence of them. The facts of the only
case that matters-your client's-will
not jump from an appellate opinion, a
professor's hypothetical, or a writing
instructor's memo assignment. You
must usually leave your office to get
them. When you have rounded up their
evidences, you must turn each one over
in your hand to see whether or not it is
arguably admissible under a rule of evi-
dence.

Only when you understand this pro-
cess of searching and analyzing will
you be able to apply legal rules in the
sense that traditional law school teach-
ing emphasizes. Only then can you say
that you "know" the law in the only
way that matters: how it can lead to a
just result for a client.

Holmes and Realism
Most of us know Holmes's famous

aphorism: "The prophecies of what the
courts will do in fact, and nothing more
pretentious, are what I mean by law."
In the same 1897 address, Holmes also
set out his "bad man" theory of the law,
arguing that although legal rules rest on
moral principle, it is not the function of
the law as such to make moral judg-
ments. The rules should be seen as es-
tablished for a "bad man," who keeps
his bargains only because state power

HeinOnline  -- 16 Litigation 1 1989-1990



Litigation
Litig Vol. 16No. 4 Summer 1990

EDITOR-IN-CHIEF Christopher T. Lutz
Steptoe & Johnson
1330 Connecticut Ave. N.W.
Washington. D.C. 20036

EXECUTIVE Miriam Kass
EDITOR Sheinfeld, Maley & Kay

Houston, Texas

SENIOR James W. McElhaney
EDITORS Case Western Reserve University

School of Law
Cleveland, Ohio

Jacob A. Stein
Stein, Mitchell & Mezines
Washington, D.C.

ASSOCIATE Peter D. Baird
EDITORS Lewis and Roca

Phoenix, Anzona

R. Bruce Beckner
Fleischman and Walsh
Washington. DC.

Michael L. Charlson
Helter. Ehrman, White & McAuliffe
San Francisco, California

Jeffrey Neal Cole
Jeffrey Neal Cole, Ltd.
Chicago, Illinois

R. Nicholas Gimbel
Hoyle, Morris & Kerr
Philadelphia. Pennsylvania

Howard Gutman
Williams & Connolly
Washington, DC.

Steven J. Miller
Goodman Weiss Freedman
Cleveland, Ohio

Mark A. Neubauer
Stern, Neubauer, Greenwald & Pauly
Santa Monica, California

Kenneth P. Nolan
Speiser. Krause, Madole & Nolan
New York, New York

Michael B. Reuben
Gordon Hurwitz ButOwsky
Weitzen Shalov & Wein
New York. New York

Gary Sasso
Carton, Fields, Ward, Emmanuel,
Smith & Cutler PA
Tampa, Florida

Robert E. Shapiro
Barack Ferrazzano
Kirschbaum & Perman
Chicago, Illinois

Lawrence J. Vilardo
Connors & Vilardo
Buffalo, New York

MANAGING Wendy Anderson
EDITOR American Bar Assocation

750 N. Lake Shore Drive
Chicago, Illinois 60611

ART Michael Waitsman
DIRECTORS Kathleen Aiken

Synthesis Concepts, Inc.
Chicago, Illinois

Litigation (ISSN 0097-9813) is published quarterly by
the Section of Litigation, American Bar Association, 750 N.
Lake Shore Drive, Chicago, IL 60611. Second css postage
paid at Chicago, IL and additional mailing offices.
Subscription price for Section members is $10 (included in
$35 membership dues). Institutions and individuals not
eligible for Association membership may subscribe to
Litigation for $40 a year ($45 for foreign countries). Per copy
price to members and nonmembers is $12. Additional copies
of issues in volumes 12 through 14 may be purchased to the
extent available from the Order Fulfillment Department, ABA.
Issues in volumes 1 -11 are sold by William S. Hein & Co.,
1285 Main Street, Buffalo, NY 14209. Correspondence and
manuscripts should be sent to the Managing Editor, Wendy
Anderson. POSTMASTER: Send address changes to
Litigation, American Bar Association, 750 N. Lake Shore
Dnve, Chicago, IL 60611. Copyright 0 1990, American Bar
Association. All rights reserved.

will make it unpleasant for him not to.
The moral relativism of this position

has been castigated. It is certainly true
that viewing rules as disjointed entities
apart from their human consequences
"can make a stone of the heart." The
obvious corollary of Holmes's obser-
vation is that if you can be sure that the
state will not impose unpleasant conse-
quences, you can act as you please.
From such a view comes Carl Sand-
burg's jape that the hearse-horse snick-
ers at the lawyer's funeral. I will return
to this theme later.

The legal realists, however, made a
great deal of Holmes's words. Llewellyn
embraced them, but warned as early as
1931 that "there is less possibility of
accurate prediction of what courts will
do than the traditional rules would lead
us to suppose." In The Bramble Bush, he
was more blunt: "If wishes were horses,
then beggars would ride. If rules were
results, there would be little need of
lawyers." Jerome Frank in a famous
dissent reminded us that a "legal sys-
tem is not what it says, but what it
does." He quoted Llewellyn: "It is the
substantive rule only as it trickles
through the screen of action which
counts in life."

The generation of which the realists
were a part helped us to see two things
clearly: First, the law masks its true
rules behind rhetorical constructions;
second, legal ideology is more supple
than some had supposed. These two
insights became keys to the social ac-
tivism of my own generation of law-
yers. They drove me, in a real sense, to
become a litigating lawyer.

The realists made us ask which of the
many voices that articulated legal rules
were authentic, and which voices were
being shut out of the debate. We aimed,
in Llewellyn's words, "to cut beneath
old rules, old words, to get sight of
current things."

Professor Jack Getman of Texas, in a
provocative essay, has taken the dis-
cussion a step further. He wants us to
consider the tone of lawyer's "voices"
as well as the words they speak. He
tells us of the lawyer's "professional
voice," the language of legal argumen-
tation to tribunals. That voice pays the
law the compliment of taking its verbal
forms seriously. He tells us of the
"critical voice," perhaps containing
echoes of Llewellyn and Frank. This
voice knows that legal rules are not all

they seem. The "scholarly voice,"
mostly for professor-lawyers, ranges
wider, perhaps even to nonlegal disci-
plines, for its insights, yet is detached.
"Human voice," the one Professor
Getman finds missing in law schools, is
"language that uses ordinary concepts
and familiar situations without profes-
sional ornamentation in order to ana-
lyze legal issues."

In his essay "Voices," Professor
Getman tells us of "State v. Williams, a
case involving a Native American
couple found guilty of the negligent
homicide of their child because they
failed to bring him to a physician when
he became seriously ill." In a law school
class discussion of the case, a black
woman student from South Carolina
sympathetically discussed the parents'
dilemma. She noted that, in the South,
black patients regard doctors and hos-
pitals as alienating and uncaring. Pro-
fessor Getman concludes that if this
woman had represented the couple,
"they would not have been convicted."
His other conclusion was "how little
law school teaches students about the
importance of presenting the client's
case in human voice."

Using Rules in Life
I agree with Professor Getman's

argument, as far as it goes. The issue he
raises, however, is largely unmet by
existing law teaching methods. We must
go further, and the Williams case can
help us see why that is so. Professional,
critical, scholarly, and human voice all
find a place in law teaching today. In
different ways, students receive the re-
alist gift of parsing statutes and appel-
late opinions to discover the rules and
doctrine that lie beneath the rhetoric.
Sometimes, perhaps not often enough,
students discuss the human consequence
of rules. Professors pull and twist the
facts around, compelling students to
confront ways in which a rationale they
have put forward will not cover the
cases for which they have designed it.

This form of education illuminates
true rules and uncovers buried doctrine.
It does little, however, to help law stu-
dents understand how rules move
through the "screen of action." It says
everything about how to evaluate re-
sults and almost nothing about how to
bring them about.

I offer as an exhibit the homicide
(please turn to page 48)
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case about which Professor Getman
wrote. The Williams couple were Na-
tive Americans in King County, Wash-
ington, which includes Seattle. Mr.
Williams was the stepfather of the 17-
month-old boy who died, his wife's
child by a former marriage. Mr. Wil-
liams had six grades of education; Mrs.
Williams had 11. They both worked.
Mr. Williams's 85-year-old mother
cared for the children. The young boy
had an abscessed tooth that became
gangrenous. He developed pneumonia
and died. Both parents, the court of
appeals found, loved the child.

Under Washington law, a finding of
negligent homicide requires proof be-
yond a reasonable doubt that the defen-
dant failed to exercise ordinary caution
and that the failure proximately caused
the victim's death. A Washington stat-
ute requires parents to provide necessi-
ties for their children. These legal prin-
ciples trace contours familiar to lawyers
in almost any jurisdiction. It does not
repay one's effort to probe the wisdom
or unwisdom of these settled and
noncontroversial rules.

Tactical Mistakes
The appellate case report does not

say whether the Williamses had ap-
pointed or retained counsel. It does make
clear that their lawyer waived a jury in
this homicide case, and that a judge
found the defendants guilty as charged.
On appeal, their lawyer argued neither
that the evidence was insufficient nor
that the reasonable doubt standard had
been misapplied. The court on its own
motion made such inquiries on its way
to affirmance.

If the Williamses were suspicious of
authority figures like doctors and hos-
pitals before this litigation began, their
tableau of alienation should now be
more richly detailed. Waiving a jury in
a homicide case is almost always wrong.
Not raising significant arguments on
appeal is always professional miscon-

duct. These are not, however, the sig-
nificant issues for legal educators.

The first thing law students need from
the Williams case has nothing to do with
voices and a great deal to do with ears.
They need to listen to the genuine hu-
man predicament of these parents, and
to imagine the hundred ways in which
evidences of their lives could be found.
The legal rules about negligent homi-
cide are supple enough; but all one's
learning about rules will not solve this
case.

And though "human voice" will
surely find its way into a summation,
this will not be an abstract reference to
the lawyer's own world-view. Here is a
bit of sample summation:

Members of the jury, we all have
to take an oath to do what we do
in this place. His Honor took one
to be a judge. I took one, and so
did this government prosecutor,
to be a lawyer. You took two to sit
in that box. One to answer all
those questions we asked of you
in voir dire, and another to well
and truly try this case, and a true
verdict render.

In those voir dire questions, I
asked you if you would hesitate
to find Mr. and Mrs. Williams not
guilty if the government did not
prove its case beyond a reason-
able doubt. You said no you would
not hesitate. And I believed you
then.

You are sovereign here. The
government prosecutor says he
represents "the State." Nonsense.
He is just an assistant district at-
torney. Right now, in this case,
you represent the state. This case
is so important that the prosecu-
tor doesn't get to decide it. Some
pathologist doctor who never met
this family until their boy died
doesn't get to decide it. And I'm
going to say something right now
and if I'm wrong the judge will
correct me: Even His Honor
doesn't get to decide it.

What are the facts upon which
you may rely? We all heard Mr.
and Mrs. Williams. They did not
make a world in which both par-
ents must go and work long hours
just in order to bring home enough
to support a family. They did not
make a world in which there is no
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child care and an 85-year-old
grandmother, who has great love
but sometimes flagging strength,
looks after the kids. They did not
make a world in which when you
go to the clinic the doctors and
nurses make you sit and wait and
then are cold, impersonal, and
uncaring. They did not make a
world in which Native American
people have for some good rea-
sons-oh, you might disagree, but
there are some good reasons here
in this evidence-come to dis-
trust doctors. And they did not
make a world in which police and
prosecutors intrude on their grief
and try to add to their burden by
burning on them the brand of
criminal.

They did not make this world,
but you have the power to do
something about it. You are the
State. You are the people. You
can say, "No, we will not brand
these folks criminals unless you
prosecutors show us in your evi-
dence that they had some other
reasonable, human, humane way
to turn." You can say, "We the
jury will not let the State lay a
hand on Mr. and Mrs. Williams
unless that hand is blameless in
the death of that little boy."

Yes, the human voice may evoke fa-
miliar situations by analogy to make a
point. But human voices heard in jury
arguments must be designed for 24 hu-
man ears, and disciplined in ways that
the realists largely ignored, that Profes-
sor Getman has glimpsed, and that
critical legal-studies commentators have
derided.

The realists were concerned with
small numbers of ears, two for trial
courts, six for courts of appeals, on up
to 18 for the Supreme Court of the
United States. They wanted to know
what "courts" would do; they wanted to
reform rules and judgments.

The voices heard in jury argument
are "human" inform, but they must be
professional, scholarly, and critical in
content. The advocate will remind about
legal rules, trace their limits, and coun-
sel jurors to use insights from lay wit-
nesses, experts, and the jurors' own life
experiences.

In speaking of voices heard in jury
argument, I am neither urging that law
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schools jettison the traditional curricu-
lum nor counseling that they embrace a
now-prevalent form of trial advocacy
teaching. Until recently, appellate ad-
vocacy training and competitions were
often arid exercises in the art of debate.
The facts were predigested and students
were not required to wrestle with a trial
record and build their factual and legal
arguments with primitive but still-use-
ful tools. Much trial advocacy teaching
has also de-emphasized the intellectual
challenge of legal issues, ignored legal
ethics, and even relegated most discus-
sion of evidentiary points to the side-
lines. Law school faculties, observing
these failings, cited them as reasons to
paint trial advocacy teaching and teach-
ers into a corner of the curriculum.

In a holistic approach to legal educa-
tion, litigation insights would enrich and
add to the traditional methods and cur-
riculum. Some law students, who have
done well with the curriculum as it is,
will also excel in this other realm. But
many will find that learning and listen-
ing to voices heard in jury argument,
and seeking a voice of one's own, re-
quire different talents. Adding this di-
mension to the law school curriculum
gives a new means to measure, and per-
mits more students to do well at more
things.

I am also convinced, as Professor
Ronald Carlson has argued, that litiga-
tion insights deepen the meaning of
lawyers' ethical and professional re-
sponsibility. Law schools have largely
walled off ethics teaching into a sepa-
rate course, not notable for its popular-
ity or perceived relevance to anything
but the bar examination. This is virtually
inevitable if such courses teach only
what rules are and what doctrine is, to
the exclusion of what lawyers do.

Professional responsibility courses do
cover material that is essential to legal
education; law schools are compelled
to offer them to remain accredited. But
if we look at the criticisms of lawyer
behavior today, it becomes clear that
somebody is failing somewhere. Sanc-
tions against lawyers for meritless
pleadings, discovery abuse, and related
misconduct have increased. Courts and
bar associations are responding with
codes of lawyer civility. I doubt the
wisdom or utility of some remedies that
have been proposed, but no one can
rationally deny the mounting evidence

of these professional lapses. The law
schools should not shoulder the blame
for, nor accept the whole burden of cor-
recting, this situation. But they surely
have a role.

Law schools introduce students to the
two elements of professional judgment
about their behavior as lawyers. First,
professors tell them about the nature
and function of legal rules. Second, they
describe the role of lawyers in putting
those rules into practice.

Traditional legal education is still
firmly rooted in the realist tradition, or
more precisely in variants of Holmes's

bad man theory. Law teachers challenge
students again and again to focus on
rules and their application; in the
alembic of Socratic discourse, law
teachers boil out human feelings and
concerns. To the extent this is a domi-
nant theme of legal education, particu-
larly in first-year courses, the law school
seems to embrace Holmes's moral rela-
tivism. That relativism is, in turn,
disempowering in that it denies that rules
may be moderated through effective
advocacy. Relativism is, I submit, an
inherent flaw of legal education that
focuses on rules and doctrine to the
exclusion of what lawyers really do.

Second, traditional legal education is
about rule-makers and rule-givers. It
cannot, therefore, give students the sense
of being in a "profession." There was a
time-Fortescue wrote of it in his 15th

century treatise De Laudibus-when
lawyers and judges lived shared pro-
fessional lives. Those days are gone.
At the same time, the economic pres-
sures on traditional professional val-
ues are intensifying. Expanding law
school teaching to embrace the sense
of lawyering as a profession is indis-
pensable.

The resolution of ethical problems is
best seen and learned in the theater of
action. When you take a case that may
be destined for jury argument, and put
together an imagined summation, you
will necessarily implicate every ethical
concern that now occupies the pro-
fession.

You cannot begin to find your sum-
mation voice without understanding
what it means to be an advocate, and to
have that single-minded devotion to a
client's cause.

Maybe it is a myth that people are
capable of making and exercising intel-
ligent decisions about matters of deep
concern to them. If so, it is a myth for
which we have collectively risked a
great deal. Principled advocates are en-
gaged every day in empowering people
in ways that sustain the idea that people
do have such a capacity. That is the
essence of our profession.

You cannot determine to delve for
the fossil remains of facts without a
sense-a right one or a wrong one-of
the limits of advocacy. Have you an
honorable cast of mind, or a paper-
shredder mentality?

There is a practical side of this. You,
the lawyer, are always being looked at
by the jury. You will not convince them
of the rightness of your client's cause
unless you have impressed them as a
truthful, honorable person worthy of
their trust. If you are caught being
sneaky or "too much like a lawyer,"
your client will suffer the consequences.

Living Ethics
Ethics dead and in books are arti-

facts. The only ethics that matter are
ethics alive and in use. The only way to
make them live is to re-create for stu-
dents what lawyers do and the choices
lawyers make. In the end, of course,
adherence to these rules will either be a
matter of internal compulsion or it will
have no meaning at all.

Teaching about litigation also cap-
tures valuable insights about history.
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The ideology of today is the product of
specific social struggles in which law-
yers participated. The ideology cannot
well be understood, and certainly can-
not make a coherent professional ethos
for the lawyer-in-training, without an
appreciation of this historical and so-
cial context. Professor Carlson has spo-
ken eloquently of the value of tradition,
and of the example to be drawn from
the "heroic tasks" performed by "liti-
gants and their lawyers."

By gazing into the mirror of the past,
we find more than a turn of phrase to
use in jury argument or a trial tactic to
borrow. We see Hamilton risking his
health and reputation to defend Zenger,
Otis declaiming against the writs of as-
sistance, the wily Malone springing the
suffragettes from the red-hot coop of a
workhouse in Occoquan, Ellen
Yaroshefsky and Karen Snell champi-
oning the sanctuary workers.

What lawyers do and have done-as
far as it merits retelling-helps law stu-
dents to place themselves in a profes-
sion that does more than maximize its
income.

Where will we find the people, re-
sources, and methods for legal educa-
tion that instill the essence of lawyering,
quicken the sense of history, and make
apparent the immanent though latent
ethical choices lurking in every lawyer
decision? Some law schools have well
begun, with first-year courses on the
litigation process, and more resources
devoted to advocacy teaching.

Law schools seeking to rebuild their
curricula immediately confront two
problems. First, many of them lack
faculty who have substantial litigation
experience. Second, effective litigation
teaching requires small classes and some
technical resources, and both of these
cost money. Professor Anthony
Amsterdam, among others, has devel-
oped materials that can be used for a
first-year procedure course that stresses
litigation. Some schools might emulate
Yale, which in various years has in-
vited Lloyd Paul Stryker and Edward
Bennett Williams to lecture. Stryker's
series of lectures, published in book
form as The Art of Advocacy, remains
a valuable part of the trial lawyer's li-
brary.

I will not presume to draw a map.
That should be the collective work of
those who will take the journey-law-
yers as well as law teachers. LD3

Literar~yTrials

(continued from page 60)

cation on all the details of what they
were to suffer. Thus, when he had an
opportunity of ordering an unlucky ad-
venturess to be whipped at the cart's
tail, "Hangman," he would exclaim, "I
charge you to pay particular attention
to this lady! Scourge her soundly, man!
Scourge her till the blood runs down! It
is Christmas, a cold time for madam to
strip in! See that you warm her shoul-
ders thoroughly!....

By this time the heart of Jeffreys had
been hardened to that temper which
tyrants require in their worst imple-
ments. He had hitherto looked for
professional advancement to the cor-
poration of London. He had therefore
professed himself a Roundhead and had
always appeared to be in a higher state
of exhilaration when he explained to
Popish priests that they were to be cut
down alive, and were to see their own
bowels burned, than when he passed
ordinary sentences of death. But, as
soon as he had got all that the city
could give, he made haste to sell his
forehead of brass and his tongue of
venom to the court.... [A]t an age at
which a barrister thinks himself fortu-
nate if he is employed to lead an im-
portant cause, Jeffreys was made Chief
Justice of the King's Bench.

His enemies could not deny that he
possessed some of the qualities of a
great judge. His legal knowledge, in-
deed, was merely such as he had picked
up in practice of no very high kind. But
he had one of those happily constituted
intellects which, across labyrinths of
sophistry and through masses of imma-
terial facts, go straight to the true point.
Of his intellect, however, he seldom
had the full use. Even in civil causes his
malevolent and despotic temper per-
petually disordered his judgment. To
enter his court was to enter the den of a
wild beast, which none could tame, and
which was as likely to be roused to rage
by caresses as by attacks. He frequently
poured forth on plaintiffs and defen-
dants, barristers and attorneys, witnesses

and jurymen, torrents of frantic abuse,
intermixed with oaths and curses. His
looks and tones had inspired terror when
he was merely a young advocate strug-
gling into practice. Now that he was at
the head of the most formidable tribunal
in the realm, there were few indeed
who did not tremble before him. Even
when he was sober, his violence was
sufficiently frightful. But in general his
reason was overclouded and his evil
passions stimulated by the fumes of in-
toxication. His evenings were ordinarily
given to revelry. People who saw him
only over his bottle would have sup-
posed him to be a man gross indeed,
sottish, and addicted to low company
and low merriment, but social and good-
humored. He was constantly surrounded
on such occasions by buffoons, selected,
for the most part, from among the vilest
pettifoggers who practiced before him.
These men bantered and abused each
other for his entertainment.... He of-
ten came to the judgment seat, having
kept the court waiting long, and yet
having but half slept off his debauch,
his cheeks on fire, his eyes staring like
those of a maniac. When he was in this
state, his boon companions of the pre-
ceding night, if they were wise, kept
out of his way, for the recollection of
the familiarity to which he had admitted
them inflamed his malignity, and he
was sure to take every opportunity of
overwhelming them with execration and
invective. Not the least odious of his
many odious peculiarities was the
pleasure which he took in publicly
browbeating and mortifying those
whom, in his fits of maudlin tender-
ness, he had encouraged to presume on
his favor....

Brutal Punishment
At Winchester the chief justice first

opened his commission. [Jeffreys trav-
eled to the west of England to try ac-
cused traitors following a rebellion
against King James.] Hampshire had
not been the theater of war; but many of
the vanquished rebels had, like their
leader, fled thither. Two of them, John
Hickes, a Nonconformist; and Richard
Nelthorpe, a lawyer.. .had sought ref-
uge at the house of Alice, widow of
John Lisle.... [She] was commonly
known as the Lady Alice. She was re-
lated to many respectable, and to some
noble, families; and she was generally
esteemed even by the Tory gentlemen
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