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Preface

Sources and the Litigator's Bookshelf

Although recycling is noble, and I have done some of it by
reproducing portions of my earlier work and by making fair
use of others’ work, there must be limits. One limiting princi-
ple is avarice: I want you to buy my other books. Another is
respect for literary property. A third consideration is my own
belief that we become better lawyers by studying what other
advocates have done and their views on how to endure litiga-
tion and life. Throughout this book, you will find references to
the works on the list below. The books are available from Pro-
fessional Education Group (proedgroup.com), the ABA (aba-
books.org), Amazon.com, or your local bookstore, where they
can look them up and order them for you. These books con-
tain further detail on the topics discussed in this book. There
are more specific references at the end of each chapter.

e Michael E. Tigar, Examining Witnesses (2d ed. 2002)
(ABA Press)

Michael E. Tigar, Persuasion: The Litigator’s Art (1999)
(ABA Press)

Michael E. Tigar, Fighting Injustice (2002) (ABA Press)

Michael E. Tigar, Thinking About Terrorism: The Threat
to Civil Liberties in Times of National Emergency
(2007) (ABA Press)

Trial Stortes (Michael E. Tigar & Angela Jordan Davis,
eds. 2007) (Foundation Press)




e Attorney for the Damned (Arthur Weinberg ed. 1957)

e Terence MacCarthy, MacCarthy on Cross-Examination
(2007) (ABA Press)

e Michael E. Tigar, Opening Statement and Closing
Argument (Trial Phase), No. XXV in Classics of the
Courtroom Series, Professional Education Group 1992)

e Michael E. Tigar & Jane B. Tigar, Federal Appeals:
Jurisdiction & Practice (3d ed. 2000) (West)

e Michael E. Tigar, Empowering the Jury (16 DVDs,
available from PEG)

e Michael E. Tigar, “Defending: an Essay.” 74 Tex. L.
Rev. 101 (1995)

e Michael E. Tigar, “The Power of Myth: Justice, Signs &
Symbols in Criminal Trials,” Litigation, Fall 1999, p. 25




Trial Lawyers
Need Principles
of Life and Action

Losing Our Way and Finding It Again

We are in danger of losing our way—to the courthouse, to
justice, to principles of living that sustain us. By “we,” I
mean each of us individually, and as a profession devoted
to helping people claim justice. We don’t need doomsayers
and preachers. We need principles of action, in litigation
and in life, to keep us on the road, to get us out of the
ditch, or to guide us back out of the thicket. The signs are
all around us. Jury trials, hallmarks of the adversarial sys-
tem that defines our image of justice, are on the wane. The
rules of civil procedure have been amended in ways that
increase the pressure to settle cases, fail to limit expen-
sive and wasteful discovery, and make litigation more and
more expensive. Inadequate representation and the pres-
sure of sentencing guidelines are among the reasons why
defendants waive their right to a trial.

When we do litigate, we are tempted to delegate
important tasks of case control, and even the choice of
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Nine Principles of Litigation—And Life

stories and strategies, to consultants armed with sampling
techniques and computer models. We forget to sit down and
do the job for which we are supposed to be qualified—think-
ing through the case and how it should be tried. We often for-
get the simple truth that our job is to listen to, understand,
and tell narratives about justice.

Even major corporations, sophisticated consumers of
legal services, are sometimes ill-served by the counsel they
hire. In case after case, one sees that litigation counsel treat
cases in a routinized way, delegating tasks piecemeal while
the case as a whole spins out of control. Then, if there is a
trial, the failures of organization, of theme-building and team-
building, become painfully clear. In this book, you will find
examples of this sort of thing. Then, too, treating any case as
simply routine—even in a busy practice—takes a lot of the
fun out of practicing law, and that is another theme you will
find in these pages.

As we read of young lawyer dissatisfaction with the pro-
fession, of poor people not having access to justice, of part-
ner salaries heading toward the stratosphere while firms
ignore the obligations of community service, we can see
another method of losing one’s way. Who are the lawyers
whose example we should follow, and how did they unite
ideas of life and of work?

I have therefore set out to write a book about trying
cases, but along the way to conjure the images of trials and
trial lawyers to suggest a way of living as well as of doing. In
earlier writing, I have discussed the elements of trials: open-
ing statement, direct examination, cross-examination, and so
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on. I have stressed the need to empower jurors to see the
case in a particular way, and the importance of having a
coherent story. I have addressed the crisis of democratic gov-
ernance, the challenges to our professional lives and liveli-
hood, and have even shared some of my life experiences.

In this book, I want to unite these fields of thought. This
is not a “lifestyle” book, nor a trial advocacy handbook. It is
based on the idea that saying, “I try cases,” means that one
has decided that fair and open presentation of claims and
defenses is not simply a good idea, but a way of living in the
world. You will not, therefore, find detailed prescriptions
about living. The great trial lawyers of this and all other times
have defined themselves as seekers for justice. I therefore
believe that if you seek out principles about how, why, and
for whom to seek justice, that voyage will lead you to discov-
er how to live your life. The nine principles that are chapter
headings, and listed at the end of this introductory chapter,
resonate in life as well as in litigation.

It may seem a bold claim that principles of litigation can
also be those of life. Think about it. We like jurors who are
open-minded. We want them to set aside their prejudices, to
listen to both sides, to respect principles of justice, and to
have the courage to give us a “ver-dict,” literally, their “truth
speaking.” We hope they will not be tossed this way or that
by the winds of public passion. We expect judges who listen
carefully and rule without bias. In short, we want the rules of
reason, justice, and compassion that we hope to find in our
personal and professional lives to be at work in the arena
where we have chosen to work. This book may convince you
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that this is so, but, if not, you at least may gain a few ideas
about trying cases.

This book is for all trial lawyers. I draw on what I have
already written and said. But this book is not “recycled mate-
rial.” I have taken ideas from times past and tried to burnish
them in light of my own and my vicarious experience. I pre-
fer the image of an upward spiral, passing over the same
point but from a better perspective. When we think about the
same old tasks from different perspectives, we gain new
insights. The wise and skillful editor who took this manu-
script in hand wondered if some, maybe most lawyers, have
no need of a “fresh and creative approach to the practice.”
Oh, yes, they do, I would respond, and especially those who
wonder if they do.

When I was a law student at Boalt Hall, the law review
editor-in-chief several years ahead of me had joined a promi-
nent Los Angeles law firm. Believing in the right of every per-
son to legal representation, he accepted appointment as
counsel in a criminal case. He rose to cross-examine the
prosecution’s leading witness, and realized that he did not
know how to get the impeaching document into evidence
before the jury. The jury found his client guilty. He then
moved for a new trial, confessing his difficulty, on the basis
that the client had received ineffective assistance of counsel.
The trial court granted the motion. The law firm was not
pleased, but they got over it.

This lawyer had the will to serve. He understood a basic
principle about advocacy—accepting responsibility. That
principle served him well beyond its application to trial prac-
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tice. This lawyer simply lacked the skill to get the job done as
he knew it should be done. In this book, I address both will
and skill.

Principles in Action—A Story

Let me tell you the story of a story. As you read, put yourself
in the position of lawyers called to defend this woman,
accused of killing her husband. Imagine yourself in that com-
munity, in that time, about to face a jury of your neighbors.
On Dec. 2, 1900, John Hossack of Warren County, lowa, was
killed in his bed by two blows to his head. One of these was
with a sharp object that opened up a five-inch gash. The
other was with a blunt object that crushed his skull. John’s
wife of thirty-three years, Margaret Hossack, was at home, as
were five of the Hossacks nine children. Margaret was
charged with murder and went to trial in April 1901.

The evidence that Margaret Hossack killed John Hos-
sack was strong. Almost everyone in the small community
knew that John Hossack had for many years behaved violent-
ly toward his wife and children. In 1900, the community sen-
timent was also firmly that such matters should be kept
“within the family.” The all-male jury—most of whom were
married—convicted Margaret Hossack of first-degree mur-
der. The jury recommended “mercy,” meaning life imprison-
ment instead of a death penalty. The defense won a new trial
based on error in the jury instructions, the Iowa Supreme
Court no doubt influenced by evidence that even if Mrs. Hos-
sack had killed her husband there were perhaps good rea-
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sons why. The state retried Mrs. Hossack, but the defense
won a change of venue. The jury was unable to reach a ver-
dict and the Warren County Board of Supervisors voted that
no more money would be spent on the case. Mrs. Hossack
lived on for thirteen years with her family.

Susan Glaspell was a journalist who covered the first
trial. In 1917 she published a short story titled “A Jury of Her
Peers,” about a farmer killed in his bed, whose wife was
charged with the murder. She later wrote a play, Trifles,
based on the story. The story and the play have spawned
studies and comments by lawyers and law professors con-
cerned with story-telling in trials and with the ways in which
legal categories do or do not permit expression of claims for
Jjustice.

For this moment, however, imagine that you were called
upon to represent Mrs. Hossack. In “real life,” she was repre-
sented by two well-known defense counsel. A few hours’
investigation would reveal that community sentiment was
arrayed against Mrs. Hossack. She and her children had let
people know how abusive and dangerous Mr. Hossack had
been. There had been talk of divorce and splitting their
assets. To the extent that people spoke of these events, it was
with a sense that revealing such things in public was some-
how shameful.

There is no sign in the literature of the Hossack case that
the women’s movement had reached that part of Iowa. There
had been no organized effort to attack the stereotypes of
woman’s role. In the major cities, by contrast, women were
campaigning for the vote, for the right to enter learned pro-
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fessions, and for other aspects of equality. Their leaders were
being arrested for public demonstrations. In some instances,
these struggles were linked to the temperance movement. In
1910, a few years after the Hossack case, temperance leader
Carry Nation was arrested for using her axe to bust up the
saloon at Washington, D.C.’s Union Station. The lawyers in
those big cities, representing those women, had a different
narrative to understand and tell.

Defense counsel for Mrs. Hossack would also look at
Iowa criminal law in 1901. Murder was the unlawful killing of
another with malice aforethought. First-degree murder had
the additional elements of premeditation and deliberation.
An intentional killing would be reduced to voluntary
manslaughter if done in heat of passion arising from an ade-
quate cause. At that time, past spousal abuse might well not
have been considered adequate cause, and a delay in acting
on provocation would in any case preclude a claim of volun-
tary manslaughter. The criminal law, it was said, did not like
“brooders.”

The law of self-defense was similarly unavailing. One
had, then as now, the right to use deadly force to repel a
threat of such force. The situation is looked at from the
killer’s viewpoint, taking the killer as a “reasonable man.”

It would therefore be clear to defense counsel that the
judge would probably not give a jury instruction that gave the
options of manslaughter or self-defense. In the intervening
years, lawyers and judges have reshaped the law of homicide
and justification to take account of situations such as Mrs.
Hossack’s.
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Suppose for a moment that the law had been different.
Defense counsel would nonetheless confront male jurors
who would be reluctant to accept such ideas. And if they
heard from her and her defenders that she was a killer, and
came in with a first-degree murder verdict, they might be less
likely to vote for mercy.

The result was a trial in which witnesses and counsel
talked around the tragedy of the Hossacks’ life. Mrs. Hossack
said she was awakened by a loud noise that she assumed in
hindsight had been the first blow to her husband’s head. She
ran from the bedroom. Her team minimized evidence of hos-
tility between her and her husband, in order not to lend sup-
port to a motive to kill.

If you put yourself in the position of those lawyers, you
can see the choices that trial counsel is forced to make. We
understand the client in order to help her; we have rapport.
We are skeptical about what we hear because we know
human frailty and that our version will be subject to chal-
lenge by the other side. We use our powers of observation
and investigation. We prepare relentlessly. We understand the
limits of law, procedure, and rules of evidence: the structure
within which we work. We may seek to portray evidence as
more or less important, but never sacrifice candor. We
empower juries and judges to hear us, even to see the essen-
tial justice of our cause even when the structure of rules
forces us to mute aspects of demonstrable truth; in Hossack,
the appellate court saw matters fairly clearly and awarded a
new trial less on the law than on some idea that such a result
was just. The lawyers exercised the art of presentation. In
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this paragraph are eight of the nine principles on which this
book is based. The ninth, and first in order, is courage: the
courage of one’s convictions, to take on a case like this and
to work in a community hostile to our goal.

From 1901 forward, the stories of women abused by
their partners were told again and again, with lawyers
deploying the same nine principles. Today, we would see a
different legal structure. Rules of evidence and procedure
would permit introduction of expert evidence, to bridge a
gap between the jurors’ experience and attitudes and the
accused’s life and motivation. These cases, and the publicity
around them, have helped to change social attitudes as well
as the shape of criminal law.

Principles in Action—
How Would You ... ?

Mrs. Hossack, according to the prosecution, not only killed
her husband, but violated a social compact about what
women were supposed to do and endure. Her lawyers had to
bridge the gap between what jurors “knew” they believed,
and what they must accept in order to acquit her. Here is
another, more recent, story that illustrates some of these
ideas. In the September 2007 issue of the ABA Journal, sev-
eral lawyers were asked how they would defend Osama bin
Laden if he were captured and brought to face the indict-
ments pending against him in New York. The magazine sum-
marized my responses:
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Having saved the life of convicted Oklahoma City
bomber Terry Nichols, Tigar says he would draw on the
lessons from that case.

First, he would assemble the same defense team.
Next would be getting to know the client. “No lawyer
should take a case [like this] without spending a lot of
time with the client,” Tigar says.

“It’s not my case. It is his. I'd really need to understand
everything about the social, psychological and historical
context in which he grew up and acted,” Tigar says.

“Here we have a man who, from a very early age, had
anger against what he regarded as the colonial occu-
piers” of his homeland, he says. “It's the concept of
umma, the Muslim community of believers. The concept
that the U.S. occupied these territories made a number
of people very angry.

“Three or four years ago it would have been very dif-
ficult to talk about this. But now, because of the Iraq war,
which also has made more people angrier and drawn
more people to the banner of Islam, we do have more to
talk about.”

And he would want to talk about those issues in front
of a jury, not just a judge. “You always want a jury,” he
says.

“People are going to say, ‘My goodness, the jurors are
going to be prejudiced.” But I'd rather have 12 prejudiced
people than just one.”

Tigar also would push for a voir dire process similar
to the one in the Nichols case, which, he notes, took
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approximately five weeks and involved the individual
questioning of some 1,000 prospective jurors. “It’s indis-
pensable in a case like this because jurors are reluctant
to talk about their attitudes.”

Some may see the issues in a criminal case against
bin Laden as involving a world foreign to a potential
juror. But, Tigar explains, “the issues are no different
than in any other case. The job of a lawyer is to address
those issues.”

Tigar says that point must be made right off the bat
during opening statements. “Assuming this case is about
Sept. 11, I'd start out by making a statement about the
horror of that day, so all of us in the courtroom under-
stand what happened and that we at the defense table
agree that is what happened.

“We would remind the jury that the prosecution may
very well play for them images that they have seen,
sounds of horror that they have heard, and repeat all of
the images in the mind to get them so worked up that they
say, ‘By golly, someone needs to be punished for this.’

“It is the defense task to provide this jury with as
much evidence as we can muster as to what really hap-
pened, to the extent that it is relevant to the decision that
the jury has to make.”

Tigar says he would call psychologists and social his-
torians to help the jury understand how attitudes like bin
Laden’s are formed. These defense experts also could
negate the intent required to make some of the acts a
crime.
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“Many people who commit acts that the state regards
as criminal do so because they are placed in positions
where they feel that they had no choice. I have never met
Osama bin Laden, but I have met people who are very,
very committed to a certain ideal about social change.

“lI have found that sometimes, on the issue of in-
tentional violation of a known legal duty, that psycholo-
gists and social historians can help us understand why
the state might not be able to meet its burden of proof on
the intent element,” Tigar explains.

Tigar also believes in maintaining courtroom deco-
rum. “The danger in a case like this is that the circus part
would come from the prosecutors who want the jurors
to get worked up and emotional to the extent that they
go beyond what they are there to decide,” he adds.

And should the case proceed to a death penalty
phase, Tigar says that he would bring up proportionality
and political attitudes. That means, for example, talking
about how U.S. government policy 20 years ago support-
ed Islamic radicals in Afghanistan. “These folks were
armed and financed by the CIA. What did we think was
going to happen? And then, in terms of proportionality,
how many Iraqi civilians have died? These are the ques-
tions we need to answer about proportionality.”

Tigar also might argue to the jury that the killing
needs to stop somewhere and that the bin Laden case
might be the place. “In a trial of Osama bin Laden, a life
verdict is a powerful message.”

And no matter the outcome, Tigar says the U.S.
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government must remember that the world would be
watching.

“A case like this tests our commitment in a very
important way. A trial of Osama bin Laden, like Nurem-
berg and others, says as much about the entity that does
the trying as it does about the defendant. It represents
the real test of the commitment to providing fair, just and
transparent procedures, even to those perceived as terri-
ble enemies. It is not only demanded by the Constitution,
but by the international community.”

Thinking about Others

You may look at these stories and wonder aloud what they
have to do with your practice. You may say that the stories
your clients tell are different from those I have just related. If
that is your response, I hope you will read this book, because
I believe you are mistaken. The American novelist Willa
Cather reminded us that the basic struggles of each life are
remarkably similar: “There are only two or three human sto-
ries, and they go on repeating themselves as fiercely as if
they never happened before.” Recently I published an essay
in an ABA book entitled Raise the Bar, on changes in the
legal profession. I was talking about legal services for poor
people.

I pause here to note one comment from the pro bono sur-
vey, “Pro bono is worthless and a waste of time. It is also
economically inefficient.” That view has been expressed
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by those who say that the poor’s legal problems are best
handled by lawyers who only make $40,000 a year, and
that wealthier, higher-paid lawyers who want to help
should send money to legal services programs.

In answer to this concern, I wrote,

In sum, it is wrong and silly to imagine that poor people
have special types of poor people problems that are not
worth the time of big-time lawyers. Beyond this, such a
view rests on the demonstrably false assumption, dis-
cussed above, that justice can be understood solely or
mainly as a cost-benefit calculus of dollars.

Your client may be out of a job, harmed by a defective
product, at risk of losing his business because of a meritless
lawsuit, losing custody of children he loves, facing only a few
days in jail that may mean being fired, or suffering from any
of dozens of other perceived injustices that to him or her are
as significant as a “big-time” case.

When I teach procedure to law students, mostly in the
first year of law school, we soon encounter the cases about
garnishment and attachment. We study the Supreme Court’s
decision in Fuentes v. Shevin, holding that Florida law was
unconstitutional because it permitted her creditor, Firestone
Company, to seize property without notice and the opportu-
nity to be heard. The case involved a fairly routine condition-
al sales contract. In most such cases, there is little question
that the debtor owes the money and the creditor has the right
to take the goods. So, we ask, how much process is due Mrs.
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Fuentes? What procedures must the creditor follow? Can a
court clerk authorize seizure or must a neutral and detached
magistrate sign the order? Should Mrs. Fuentes have the right
to counsel if she cannot afford counsel?

Inevitably, the discussion drifts onward to a supposed
cost-benefit analysis. Judicial process may well cost more
than the stove is worth. Shouldn’t the cost of making the pro-
cedure reliable bear some relationship to the financial stake
involved and to the risk of a wrong decision? When students
invoke these considerations, often based on readings about
law and economics, it is time to talk about things that might
be “worth less” but are “priceless.”

Every trial lawyer knows some of these things. In a law-
suit about injuries, the jury may award money damages for
loss of companionship, for pain and suffering, or, in appropri-
ate cases, to punish the wrongdoer. We learn to tell juries that
nothing can bring back a lost loved one, or go back in time
and prevent pain, but that they should set a sum of money
damages that in some sense is the equivalent of what has
been lost or suffered. Every day in family courts, judges
make decisions about custody of children, surely one of the
most significant issues in a child’s life. There is no financial
calculus in these decisions, yet they are “worth” a great deal.

Taking account of this learning, students begin to see
that the adversary system has value even when one cannot
assign a dollar figure to a claim or defense. They begin to see
that having such a system, accessible to all and fairly admin-
istered, is a hallmark of any society that claims to enforce
justice. They then can move on in their learning, taking a crit-
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ical stance toward particular failures of justice and systemic
failures to see justice done.

It is not only the law students who need reminding. One
task of the lawyer who takes those cases is to convince the
tribunal that the matter is worthy of attention, and that must
be done even before addressing the merits. The judges are
not cruel, said G.K. Chesterton, they just get used to things.
The lawyer who must battle for justice in a system that has
cultivated indifference to the problems of daily life faces a
special challenge.

Counter-Narratives

Reading the examples I have given, you may say to yourself,
“Wait a minute. There are opposing stories to tell. Mrs. Hos-
sack’s husband lies dead and the law should do something
about that. Osama bin Laden is responsible for thousands of
deaths, and there should be a reckoning.” You may say to
yourself that you would rather prosecute Mrs. Hossack, or be
a juror who votes a death penalty for Osama bin Laden.

The story, or narrative, is always mediated. One hopes
that the adversary system operates under conditions of fair-
ness and equality; if it does not, then one story may prevail
simply because the side that tells it has an unfair advantage.
Assuming parity, there are four limits to think about.

First, unless you are appointed by a court or are the last
best hope of a client, you can usually decline a representa-
tion when the story that must be told for that client conflicts
with your principles.
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Second, when you think of a client’s story, you must also
consider the opposing story. Indeed, in real-life litigation, it is
seldom that one version or the other will prove to be entire-
ly right. A perceptive lawyer remarked that in ordinary litiga-
tion, “the debate is not so much between just and unjust, but
correct or incorrect. There are respectable arguments on
both sides, and no one could say that there would be any
obvious injustice either way.” That lawyer is mistaken. Most
cases settle somewhere between the respective client posi-
tions. That locus of settlement is, or ought to be, determined
by asking which view of justice has the better chance of pre-
vailing, that is, which story has greater persuasive force.
Every case calls forth the duty to think about justice.

Third, one is not free to invent any narrative that seems
plausible. As later chapters show in detail, our narratives are
bounded by ethical constraints, legal principles, procedural
limitations, and rules of evidence.

Fourth, there are some principles that are, or ought to
be, beyond debate. Torture and apartheid are always wrong.
The Constitution guarantees certain rights that some of those
who wrote it had earlier called “unalienable.” A counter-nar-
rative seeking to justify violation of these norms should be
ruled out of order.

Sick and Tired: The Old Is Also New

As trial lawyers in the daily struggle to make a living, pay the
rent, and keep the lights on, we ourselves sometimes forget
these lessons. We are tempted to treat cases as part of a rou-
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tine, instead of seeing each case and client as a new and
exciting chance to help solve a problem. This malaise goes by
various names—burnout, cynicism, even sloth. I had thought
at one point to call this monograph COYOTE—acronym for
Cast Off Your Old Tired Ethos, addressing the trial lawyer’s
malaise of falling into a routine. Eventually, I understood that
COYOTE is too narrow an idea.

COYOTE has its uses, though. It can be used as a wake-
up call. A couple of years ago, I was teaching at a seminar for
lawyers appointed to represent defendants in capital cases.
Many of these lawyers have been practicing criminal law for
years, based in their home counties. I gave one talk on a Mon-
day and was to give another on Tuesday morning. The semi-
nar organizers and I were talking at breakfast on Tuesday
morning. They remarked that many of the participants were
resisting learning techniques of defense, saying things like,
“well, I have been getting along just fine doing it this way,” or,
“that’s not the way we do it in my county.” They asked me to
confront these attitudes as we began the day on Tuesday. So
I used COYOTE as a battle-cry, a word that could be shouted
out whenever somebody expressed a determination not to
listen to a new or different idea.

The teachers here have each tried capital cases, in many
places and in front of many different judges and jurors.
At the end of the day, you may or may not accept the
ideas being suggested here. But listen. Capital cases are
very different in so many ways, even from other cases
involving serious crime. Your old ethos may not serve
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you well, and the number of people on death row today
tells us that some things need to change. Maybe some of
those things are ways you approach your practice. Don’t
be afraid that you will be changed into something you
are not. When the rain falls on an apple seed, it brings
nourishment and a fuller, more robust apple tree. No
matter how much it rains, that tree will still be apple and
not mango.

COYOTE is an incomplete metaphor because the obsta-
cles to doing justice involve more than the way that lawyers
approach their work. Lawyers are advocates and counselors,
but historically have also been public citizens with as much a
duty as a right to participate in public affairs involving access
to justice.

Of course, we often remind young lawyers that they can-
not take on somebody else’s persona. Jurors will quickly
sense the artificiality of such a pretense. “Be yourself,” the
saying goes, “everybody else is already taken.”

Still, this book is mainly about what we do about our
cases and clients, and not a prescription for social change.
This book is designed to bring together ideas about trying
cases, but in the context of a lawyer life well and profitably
lived.

We cannot be afraid to re-examine our ideas about law
and life. As the reader already knows, I tell a lot of stories
about the past. A law student once asked, and not unkindly,
“What was it like to live in history?” The question misses two
truths. First, the present is also history, and the pace of
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change has increased. Second, a sense of history locates us
and the social and cultural ideas that govern how we live. As
jurors, judges, and lawyers come to represent a broader spec-
trum of gender, color, and social condition, the arena within
which we tell client narratives is being changed, and this is a
part of “history.” As our very ideas of human rights are influ-
enced by movements for change that sweep across the world,
the elements of narratives we understand and tell will shift.
Yet, our ways of seeing and telling are rooted in the his-
torical past. The idea of uniting ideas about life, public
expression, and a system for seeking justice is hardly new. As
I described in Persuasion: The Litigator’s Art, our basic
techniques trace to Greek and Roman schools of rhetoric.
However, the classical teachers of rhetoric taught more
than technique. Indeed, the person who pleads the causes of
others has traditionally dwelt apart, possessing a set of val-
ues that define the profession. Sometimes, indeed too often,
these values bespeak a claimed superiority, a guild mentality.
The Inns of Court, as they came to exist in fifteenth cen-
tury England, were places for upper-class men, as Fortescue
wrote in his famous book, In Praise of the Laws of England:

There is in addition to the study of law a kind of acade-
my of all the manners that the nobles learn. There they
learn to sing and to practice all kinds of harmony. They
are also taught there to dance and engage in pastimes
that are proper for nobles.

But in most historical periods, eloquent voices have
lamented the formalism that characterizes a profession that
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distances itself from common concerns. The great Latin
advocate Cicero mocked the pretensions of lawyers in a
famous trial speech, “Pro Murena.”

The Roman author Petronius, who lived in the time of
Emperor Nero, lamented that rhetoric teaching, and rhetoric
itself, had become stylized:

Is it not much the same type of madness that afflicts
our declaimers, who shout: “These wounds I got, defend-
ing our common liberties; this eye I lost in your behalf.
Give me a helping hand to lead me to my children, for my
poor maimed limbs refuse to bear my weight.” Even such
extravagances might be borne, if they really served to
guide beginners in the way of eloquence; but all pupils
gain by these high-flown themes, these empty sounding
phrases, is this, that on entering the forum they imagine
themselves transported into a new and strange world.

This is the reason, in my opinion, why young men
grow up such blockheads in the schools, because they
neither see nor hear one single thing connected with the
usual circumstances of everyday life, nothing but stuff
about pirates lurking on the seashore with fetters in their
hands, tyrants issuing edicts to compel sons to cut off
their own fathers’ heads, oracles in times of pestilence
commanding three virgins or more to be sacrificed to
stay the plague,—honey-sweet, well-rounded sentences,
words and facts alike as it were, besprinkled with poppy
and sesame.

Under such a training it is no more possible to
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acquire good taste than it is not to stink, if you live in a
kitchen. Give me leave to tell you that you rhetoricians
are chiefly to blame for the ruin of Oratory, for with your
silly, idle phrases, meant only to tickle the ears of an
audience, you have enervated and deboshed the very
substance of true eloquence.

Young men were not bound down to declamations in
the days when Sophocles and Euripides found the very
words they wanted to best express their meaning. No
cloistered professor had as yet darkened men’s intel-
lects, when Pindar and the nine Lyric bards shrank from
emulating the Homeric note. And not to cite poets exclu-
sively,—I cannot see that either Plato or Demosthenes
ever practised this sort of mental exercise. A noble, and
so to say chaste, style is not overloaded with ornament,
not turgid; its own natural beauty gives it elevation.

Then after a while this windy, extravagant deluge of
words invaded Athens from Asia, and like a malignant
star, blasting the minds of young men aiming at lofty
ideals, instantly broke up all rules of art and struck elo-
quence dumb. Since that day who has reached the per-
fection of Thucydides, the glory of Hyperides? Nay! not
a poem has been written of bright and wholesome com-
plexion; but all, as if fed on the same unhealthy diet,
have lacked stamina to attain old age. Painting moreover
shared the same fate, after Egypt presumptuously
invented a compendious method for that noble Art.

Or as Euripides wrote,
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And avert thine eyes From the lore of the wise,
That have honour in proud men’s sight.

The simple nameless herd of Humanity

Hath deeds and faith that are truth enough for me!

There is an Irish saying that gets at the same idea: If you
listen to the river, you will catch a fish.

The Nine Principles

To express ideas about will and skill, litigation, and life, I
have chosen nine principles. Each principle has subordinate
parts, so the number could be greater; but that would make
the format unwieldy. Or, the nine parts could be further com-
bined to make five, or three. After all, we are told that the 613
commandments in the first five books of The Bible—various-
ly the Torah and the Pentateuch, and also having a role in
Islamic literature—can be summarized in the three-fold com-
mandment in Micah 6:8 “to do justly, to love mercy and to
walk humbly with your God.” However, so sparse a number
of principles could not logically deliver practical, workaday
ideas about trying cases.

There is ample precedent for arbitrary numbering of
principles. The “ten” commandments might be as few as nine,
or as many as fourteen or fifteen. For me, the goal is to
express values and ideas comprehensively, and yet in a way
that permits the reader to focus on ideas that he or she finds
most useful. The principles, each of which has a chapter of
its own, are:
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- COURAGE

- RAPPORT

- SKEPTICISM

- OBSERVATION

« PREPARATION

« STRUCTURE

- CANDOR

- EMPOWERMENT
- PRESENTATION

Note that presentation is last, preceded by eight princi-
ples. A trial lawyer may find it odd that the actual perform-
ance—the trial—occupies so little space. Think about it.
Most cases are settled, so “preparing to present” describes
most lawyer activity. And, as I will argue in different ways
throughout this short book, a successful trial presentation is
the culmination of careful and detailed work.

Notes

e On the troubled legal profession see Raise the Bar: Real
World Solutions for a Troubled Profession (Lawrence Fox
ed. 2007), which includes my essay, “The City Upon the Hill.”

e The Hossack case is the subject of a brilliant book, Patricia
Bryan and Thomas Wolf, Midnight Assassin: A Murder in
America’s Heartland (2007).

e Law'’s Stories (Peter Brooks & John Gewirtz eds. 1996)
(contains valuable essays on which I have drawn for
many ideas).
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Some years ago, I reviewed a book on techniques of per-
suasion. I found the book empty, in the sense that it pre-
scribed tactics without being concerned with a commit-
ment to justice. I wrote, “In litigation as in love, technical
proficiency without passion is not wholly satisfying.” The
remark was flippant and, as I look back at it, inadequate to
express my intended meaning. I meant to capture the
sense of daring and fortitude that all great trial lawyers
exhibit. The seventeenth century English poet John Dry-
den satirized a political leader of his time, calling him:

A daring pilot in extremity;
Pleased with the danger, when the waves went high
He sought the storms; but for a calm unfit ... .

Yes, there is something of that adrenaline-seeking
intensity-loving at the core of every trial lawyer’s being.
One is reminded of the old man in Samuel Beckett’s play,
saying:

Perhaps my best years are gone ... but I wouldn’t
want them back. Not with the fire in me now.
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Fire, yes, but the fire of a stove or furnace, controlled
and put to a good use, and not an uncontrolled conflagration.
One is seeking Dryden’s “daring,” Beckett’s “fire,” and a
capacity for calm reflection. For the first principle of nine, I
have therefore chosen the word “courage.” This word, in var-
ious connotations, describes an important value that trial
lawyers must embody. We have all heard, and some use, the
cliché, “courage of one’s convictions.” Yes, one must have
courage to express a belief, and to confront hostile authority
in doing so. But that use of courage assumes that one is
already on a well-chosen path. What path? How to choose?
Does the choice matter?

Last things first. The choice matters. Who are the
lawyers whose example we would choose to follow? Which
lawyers do we respect? If we make a list, we shall see that a
commitment to justice distinguishes great lawyers, in their
lives as in their work.

The courage you need is not simply to take on great
causes against implacable foes. In our daily practice, we con-
front many barriers, some great and some smaller, to being
effective and ethical advocates. It takes courage in our daily
lives to confront these. Some time ago, there was a scandal
in the U.S. Department of Justice. A lawyer I have known for
many years emerged in the press coverage as a sort of hero,
because he repeatedly told department employees to tell the
truth and not to perpetuate a cover-up. In a telephone call, I
congratulated him for his courage. He demurred, saying all
he had done was tell people to follow the rules. I quoted to
him the Russian dissident poet, Yevgeny Yevtushenko:
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How sharply our children will be ashamed
taking at last their vengeance for these horrors
remembering how in so strange a time
common integrity could look like courage.

The Courage to Know Who You Are

In 1988, I sat in the waiting room of a solicitor’s office in
Umtata, Transkei, South Africa. Transkei was one of the
“homelands” established by the apartheid government where
Africans could be “citizens.” Transkei, Venda, Bophuthat-
swana, and Ciskei (the TVBC states) were simply artificial
creations designed to enforce racial separation. The official
publication of South African solicitors, a copy of which was
in the waiting room, contained an editorial about apartheid.
The editorial writer protested that lawyers should not be crit-
icized for remaining silent in the face of apartheid, nor for
helping their white clients take advantage of the benefits of
that system. After all, the editorialist went on, lawyers should
take the law as they find it. No wonder that the South African
organized bar did so little to combat apartheid and in a post-
apartheid world has continued to campaign for limits on
access to justice.

This editorial should make us think about what it means
to be a lawyer. I accept that sometimes we will provide our
services in ways that lead to a result that seems unjust. The
first requirement of courage is to know yourself, and to
understand why you are doing what you have chosen to do.

om|] Jaideyn
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Here is an excerpt from an essay I wrote several years
ago, containing a tentative and partial approach to this issue:

Someone at a party asks you, “How can you repre-
sent a defendant you know is guilty, and then get them
off?” Maybe adding, “... on a technicality?” You can give
a little lecture on the constitutional right of counsel, or
the government’s heavy burden to prove guilt beyond a
reasonable doubt by admissible and lawfully obtained
evidence. You can repeat what [a Texas judge] said to a
district attorney, “I see you quoted to the effect that my
rulings on the constitutional issues were technicalities. I
don’t think of the Constitution as a technicality, and I
hope you don’t either.” That won't placate your inter-
locutor, but it will blow enough smoke to let you escape
to the hors d’oeuvres table or slip quietly away to your
office to work on next week’s capital trial.

Those answers will usually have to suffice, because
we are forbidden in so many ways from telling our
clients’ secrets in order to justify our choices of causes
and strategies. We are forbidden from expressing a per-
sonal belief in guilt or innocence. We risk crossing the
lines of propriety when we say why we chose to accept
a particular case, except of course to invoke the general-
ization that everyone is entitled to counsel and that this
case raises issues that deserve to be well tried.

I am not saying that this rather formal justification of
the right to counsel is trivial; the right to counsel is fun-
damental and worthy of defense. My point remains: If my
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taking a particular case requires me to make a public jus-
tification, then I put at risk the right of all hated clients
to representation, for if I don’t have such a good reason
to take the next case, I have harmed that next client in
the public’s eye. I have represented many controversial
clients, so I take a lot of criticism that I cannot really
answer. That’s the nature of what we do. This is so part-
ly because the cases we do as lawyers are not about us.
They are about our client’s liberty or life, and our finest
service may at times be to keep our mouths shut. ...

When you represent a demonized client, you may
yourself be demonized. That is the risk you assumed by
becoming a lawyer. Your defense is to rely on the bar’s
and your own independence, and not to relate unsavory
allegations about your client and your relationship with
him or her.

This is not to say that you will never share your pri-
vate thoughts. Clarence Darrow said to juries, “I am not
bound to believe them right in order to take their case,
and you are not bound to believe them right in order to
acquit them.” When Atticus Finch summed up, and
talked about the unthinkable idea that a white woman
could desire a black man, he was revealing something
about his own cultural conditioning.

I do believe that each of us must develop a personal
set of ethical precepts, to guide us in the selection of
clients, causes, and strategies. To say this is not trite: I
have seen so many lawyers who turn inward after years
at the bar and wonder whether all their effort has accom-
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plished anything worthwhile. One day toward the end of
his service on the Supreme Court, Justice William J.
Brennan, Jr., and I were having lunch in his chambers.
We were looking over transcripts of arguments that
Edward Bennett Williams had made to the Court. Bren-
nan was preparing his remarks for the dedication of the
Williams Library at Georgetown.

“I look back at my own life,” the Justice said, “and I
ask myself what I really contributed to this world where
we live.” He was not joking; it was simply his own prac-
tical sense shining through. And of course the answer
was and is that he contributed much. He was, as Justice
Antonin Scalia said to some of us at Brennan’s memorial
service, “the most influential Justice of this century,” and
he then quickly added, “of course a lot of guys around
here don’t want to admit that.”

I once was talking to a lawyer appointed to represent
a 20-year-old man charged with capital murder for a
drive-by shooting. In this jurisdiction, there is at least
one charge of capital murder every week. This lawyer
had looked at the discovery and interviewed the witness-
es. He was convinced that he could attack the eyewit-
ness identification of his client. We talked about strategy.
Under the umbrella of privilege, he confided that he was
convinced that his client had done the shooting.

He did not ask me what he should do. He had
answered that question for himself, thoughtfully and
honorably. He knew that his client had the right to have
the line between guilt and innocence, life and death,



Courage

o
—

drawn fairly and in a proceeding worthy of the name
“justice.” But I am asking you, the reader: What should
he do? Don’t send me your answer, because your answer
is nobody’s business but yours. If your answer does not
include giving this defendant a vigorous defense, there is
no shame in that. Just don’t ever pretend that you would
do that and then fail to do it. Don’t take that case.

My answer, if I should be in such a case, is this: In
that state and in that county, the legal system’s switch
has two positions, so far as the prosecutors are con-
cerned: death penalty and acquittal. Bargaining in that
case would be seen as weakness. Maybe on the eve of
trial, if you keep in the game, you will get a plea offer, but
only by continuing to show strength and resolve. I regard
the death penalty as abhorrent under all circumstances,
and an even more odious thing for a first offender with a
troubled background. So I would represent this young
man, first to give him what the Constitution commands,
and second because I am comfortable with that moral
choice and with the influence that his acquittal might
have on prosecutorial discretion in future cases.

In November 2002 [the great Washington lawyer]
Judah Best gave a talk entitled, “Would You Rather Do
Direct Examination or Cross-Examination?” As I was
writing this essay, I thought about his provocative title.
The correct answer is “yes”—I would rather do direct
and cross-examination, in a public trial before a judge
sworn to be impartial and jurors fairly selected. “Rather
than what?” you may ask. Rather than a secret military
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tribunal, rather than a secret immigration hearing with
secret evidence, rather than all the compromises of the
adversary system that are proposed every time this
country’s leaders get so scared that they lose confidence
in constitutional government. ...

We uphold the right to counsel and all those trial
rights not simply because constitutional government is a
matter of our fighting faith. We uphold them because
they work. Direct examination makes the story clear,
one question at a time, each question and answer meet-
ing the test of admissibility. Cross-examination tests the
story told on direct. When government—or anybody
with power—is free to hide behind truncated proce-
dures, error abounds.

Justice Richard Goldstone [of the South African Con-
stitutional Court and for a time Chief Prosecutor of the
International Criminal Tribunal for Yugoslavia] reminded
an audience at Yale of how the Nuremburg tribunal came
to be. The United States insisted that a full, public, and
fair trial of the Nazi leaders would serve a valuable
didactic purpose. Judgments in historic cases, fairly
tried, are safe from criticism from all but captious critics.
Judgments in secret tribunals are inherently suspect.

In representing an unpopular defendant, or one who has
concededly done great harm, you must choose a level of gen-
eralization at which you, the client, and the tribunal can
meet. These days, we are seeing many cases in which the U.S.
government seeks to substitute antiterrorist rhetoric for
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thought. If you are in a case like that, remind the judge of the
ways in which the government has overstepped its lawful
bounds and has been grossly inept or downright untruthful in
this very type of case. You and the judge will, so you argue,
have a shared responsibility to see that the rules are
observed and the lines properly drawn. That is, if you are rep-
resenting somebody accused of murder, your narrative is not
about the social benefits of homicide but about the need for
a fair hearing on culpability.

Our system of trials has the potential to be the most pow-
erful engine for the discovery of truth. Wigmore said this of
cross-examination, but he would more aptly have used the
phrase to describe an entire system: adversaries equally
matched, a fair and impartial tribunal, community participa-
tion, transparency and openness, vigorous advocacy, and—
yes—direct and cross-examination. When the system fails to
accord all of these rights, it is a pale and fraudulent imitation.
A repressive government denying basic due process, and a
bullying judge trying to shut off your cross-examination, are
but different incarnations of the same iniquity, and you must
have the courage to resist both of these.

We can test this assertion against many events in histor-
ical time. Behind the shield of secrecy and summary proce-
dures have lurked official misconduct of all sorts. In the case
of Reynolds v. United States, a famous journalist was killed
when the Air Force plane in which he was riding crashed.
His widow sued. The government convinced the Supreme
Court that litigating the case would risk disclosing national
security secrets about the airplane. Fifty years later, the rele-
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vant documents were declassified and it turned out that
crash was due to a maintenance failure, and no secrets were
involved. Learned Hand reminded us in United States wv.
Coplon that:

Few weapons in the arsenal of freedom are more useful
than the power to compel a government to disclose the
evidence on which it seeks to forfeit the liberty of its cit-
izens. All governments, democracies as well as autocra-
cies, believe that those they seek to punish are guilty; the
impediment of constitutional barriers are galling to all
governments when they prevent the consummation of
that just purpose. But those barriers were devised and
are precious because they prevent that purpose and its
pursuit from passing unchallenged by the accused, and
unpurged by the alembic of public scrutiny and public
criticism. A society which has come to wince at such
exposure of the methods by which it seeks to impose its
will upon its members, has already lost the feel of free-
dom and is on the path toward absolutism.

In 1999, a Los Alamos scientist named Wen Ho Lee was
prosecuted for espionage-related offenses, and the govern-
ment invoked secrecy to block revelation of the underlying
evidence. After two years of litigation, it turned out that the
prosecution was ill-founded, to say the least. Bumblers,
bureaucrats, corporate wrongdoers, and government leaders
intent on misleading the public fear the adversary system.
Their fear is a testament to its power.

Beyond a broadly shared insistence on fair procedures,



Courage

o
[y |

and the courage to speak up, the trial lawyers whose work
the profession celebrates have also shared a political ideolo-
gy that values and promotes improvement in the human con-
dition. I wrote some years ago in an essay about the Oklaho-
ma City case:

When I speak of a prosaic and down-to-earth idea of jus-
tice, I mean simply that one can deduce principles of
right from human needs in the present time. That is, I
reject the cynical, or Stoic, or no-ought-from-an-is idea
that one set of rules is just as good as another. I reject the
notion, as [the legal scholar and philosopher] Professor
Martha Nussbaum has characterized it, “that to every
argument some argument to a contradictory conclusion
can be opposed; that arguments are in any case merely
tools of influence, without any better sort of claim to our
allegiance.” Rather, again borrowing from Professor
Nussbaum, my notions of justice “include a commit-
ment, open-ended and revisable because grounded upon
dialectical arguments that have their roots in experience,
to a definite view of human flourishing and good human
functioning.” One element of such views is that “human
beings have needs for things in the world: for political
rights, for money and food and shelter, for respect and
self-respect,” and so on.

That is, so many great lawyers have shared the idea that
justice requires more than fair procedures. If fair procedures
are clockwork, one will still want to know what time it is.
Martha Nussbaum is saying, and I agree, that providing for
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basic human needs is not simply a social preference, but
rather a part of some verifiable idea of what justice truly
means.

The idea that lawyers can, and perhaps should, have the
courage to challenge authority and not accept the law as they
find it, as that South African lawyers’ magazine put it, has a
respectable lineage. Indeed, one of the greatest lawyers of
modern times wrote a seminal and powerful treatise on the
matter. The young Dutch lawyer Hugo Grotius began to write
about principles of justice in the early 1600s. His immediate
objective was to argue for freedom of the seas, a concept that
would benefit Dutch traders. He confronted a transnational
legal regime whose basic principles were derived from
“authoritative” statements by monarchs, the pope in Rome,
and jurists who followed the path those rules had laid out.

For forty years, culminating in his work, “Of the Law of
War and Peace,” he formulated what some scholars have
aptly called a “horizontal” view of justice, as distinct from the
hierarchical, vertical view in fashion. Grotius believed that
one could deduce principles of justice from social history,
which is to say, human experience. He was, to be sure, a cap-
tive of the social and historical understanding of his time,
and supported social ideas that are now regarded as unjust—
such as slavery under certain conditions. However, his
method of analysis has been adopted by movements for
social change ever since. “Look around you at human suffer-
ing,” advocates for change will say.

To take one example of what we might call the “Grotius
method,” consider the dispute over the death penalty in con-



Courage

[« N}
e |

temporary America. The debate over the death penalty can
take place at a high level of abstraction, on moral and philo-
sophical grounds. Supreme Court Justice Antonin Scalia is
fond of putting the death penalty debate in terms of princi-
ples derived from legal, historical, and philosophical author-
ity—that is, in vertical terms. Opponents of the death penal-
ty point to the hundreds of innocent people who are
convicted and sentenced to death, the lack of competent
counsel, and the unfortunate tendency of police and prosecu-
tors to withhold exculpatory evidence. We might call this
idea of opposition “horizontal,” as being derived from experi-
ence. Of course, opponents also make arguments based on
“vertical” principles.

Challenging vertical thinking, the accepted ways of rea-
soning, takes courage. The great jurist Jerome Frank wrote
that the law is not what it says but what it does. The coura-
geous advocate will say to judges, “Before you tell me what
the law is, listen while I tell you what it does.”

To take another example, I once attended a seminar
given by a law school professor who discussed whether a
social host should be liable if a guest got drunk, drove negli-
gently and injured or killed someone. This professor couched
the debate in terms not only of the host’s allegedly remote
connection to the harm, but also of the drunken guest’s
“autonomy.” By autonomy, he meant that the guest’s decision
to drink, get drunk, and drive represented a series of deci-
sions that the guest made for himself. By giving the concept
the name “autonomy,” the professor was tapping into the
accepted idea that people should be free to make their own
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decisions and should take the consequences. His argument
was in the realm of vertically derived ideas about the role of
people in society.

A horizontal approach would look at the number of
deaths and injuries caused every year by people who abuse
alcohol. It would note that a high percentage of people are
genetically and environmentally predisposed to alcohol
abuse; as to such people, the idea of autonomy is factually
inapposite. After a couple of drinks at a party, almost every-
one’s judgment is somewhat impaired, clouding the decision
whether to have “another one,” or to get behind the wheel. If
hosts were held liable more often, homeowners’ insurance
companies would put pressure on their insureds to monitor
alcohol consumption. If hosts generally have insurance poli-
cies, the social costs of drunk driving would be spread.

There are two important reasons to understand the dif-
ference between vertical and horizontal justification. The
first is that, by observing the world and its people, one can
personally trace out the contours of justice. That is Martha
Nussbaum’s point about one’s personal decision. That was
Grotius’ argument about the basis for sensible and just rules
of conduct for his age.

The second reason has intimately to do with how we try
jury cases. Jurors care about the law. For that reason, we
take care in crafting jury instructions. We weave jury instruc-
tions into our closing argument. However, jurors do not hear
the instructions until the evidence is in. All during the trial,
they are hearing and seeing evidence and forming an opinion
about it. They are using the sense of justice and injustice that
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they brought into the courtroom, and applying their life expe-
riences to evaluating what they see and hear. In many, if not
most, cases the jurors begin deliberation by asking them-
selves and one another how the case ought to come out, then
tackling factual details and legal rules.

That is, jurors reason vertically—by paying attention to
jury instructions—and horizontally—by applying their own
experience and the experiences of those who testify. Most
jurors want to do the right thing, which is always a combina-
tion of what the judge-given rules require and what their
sense of right and wrong demands.

The great lawyers of this and all other recorded times
understood the tension between vertical and horizontal ways
of seeing problems in society and in the law. They had the
courage that Grotius had, to challenge the given and accept-
ed ways of viewing things. And they were better advocates
for it.

Zeal, Lawyers, and Jury Trial

The English law of libel, as applied in the colonies and in the
mother country, has many stories of lawyer courage. Prose-
cutions of dissenters for seditious libel were powerful
weapons of the Crown. As Professor Thomas Emerson has
said, “The English law of seditious libel prohibited any
‘unjustified’ criticism of government, its policies, or offi-
cials.” The jury was officially permitted only to decide the
fact of publication. The libelous tendency of the publica-
tion—the “innuendos” as they were called—was reserved to
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the judge. However, the jurors could by a general verdict of
not guilty forestall the judge’s power. And in 1670, the King’s
Bench had decided that jurors could not be punished for
acquitting a defendant even if the judge thought the evidence
was overwhelming.

Lawyers who represented libel defendants courted sig-
nificant risks. Judges and other officials tended to lump them
in with their clients as targets of obloquy or worse. If they
mounted a vigorous defense, they might be held in contempt.
We rightly celebrate the lawyers who showed courage in tak-
ing these risks.

Two examples, about two great advocates, illustrate the
point. In 1735, the New York newspaper editor John Peter
Zenger was charged with seditious libel, in that he wrote and
published in his newspaper an article criticizing the colonial
governor William Cosby. The grand jury refused to indict
Zenger, so the prosecution proceeded by information.
Zenger’s New York lawyers moved to disqualify the presiding
judges, Delancey and Philipse, because they served at the
governor’s pleasure and would not be impartial. For their
impertinence in making this motion, the two lawyers—
Alexander and Smith—were disbarred.

Alexander sent for Andrew Hamilton, a trial lawyer in
Philadelphia, to come and try Zenger’s case. Hamilton, then
68 years old, had compiled an enviable record at the bar and
in public service. He had represented the Penn family and
was a friend and associate of Benjamin Franklin. The verbal
battle, with Hamilton on one side and the judges and attorney
general on the other, was fought in the jury’s presence. Quite
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early in the trial, Hamilton admitted that Zenger had pub-
lished the papers in question. He then turned to two legal
issues: the innuendos charged in the information and the
truth of the alleged libels.

Zenger had written mockingly of the governor and his
party, and Hamilton insisted that the jury had to decide
whether the innuendos pleaded by the attorney general were
supported by the proof. But his major verbal salvos were
directed at the allegations that Zenger’s paper was false,
scandalous, and seditious. He first tried to persuade the
judge that he could make the truth of the writing into a jury
issue. When the judge ruled against him on that score, he
turned to the jury:

Then, gentlemen of the jury, it is to you we must now
appeal, for witnesses to the truth of the facts we have
offered, and are denied the liberty to prove; ... I am war-
ranted to apply to you both by law and reason. The law
supposes you to be summoned out of the neighborhood
where the fact is alleged to be committed; and the reason
of your being taken out of the neighborhood is, because
you are supposed to have the best knowledge of the fact
that is to be tried. And were you to find a verdict against
my client, you must take upon you to say, the papers
referred to in the information, and which we acknowl-
edge we printed and published, are false, scandalous and
seditious; but of this I can have no apprehension. You are
citizens of New York: you are really, what the law sup-
poses you to be, honest and lawful men; and, according
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to my brief, the facts which we offer to prove were not
committed in a corner; they are notoriously known to be
true; and therefore in your justice lies our safety.

Hamilton dared not openly urge the jurors to disregard
what the judge had said. Rather, he turned to the old idea that
jurors were thought to have personal knowledge of the dis-
pute. This was indeed the law in England, but that last report-
ed instance of jurors being witnesses was about 1550.

Hamilton then turned to his main theme:

All high things said ... upon the side of power, will
not be able to stop people’s mouths when they feel them-
selves oppressed.

He continued in this vein:

To a generous mind, the loss of liberty is worse than
death, yet we know there have been powerful men in all
ages, who for the sake of preferment, or some imaginary
honor, have freely lent a helping hand to oppress, nay to
destroy, their country.

Power, you see, may be compared to a great river. If
you keep it within its due bounds it is both beautiful and
useful. But when it overflows its banks, it is then too
impetuous to be stemmed. It bears down all before it,
and brings destruction and desolation wherever it
comes. If this is the nature of power, let us at least do our
duty, and like wise men—who value freedom—use our
utmost care to support liberty, the only bulwark against
lawless power, which in all ages has sacrificed to its wild
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lust and boundless ambition, the blood of the best men
that ever lived.

I am not equal to this undertaking. As you can see, |
labor under the weight of many years, and am borne
down with great infirmities of body. Yet old and weak as
I am, I should think it my duty if required to go to the
utmost part of the land, where my service could be of
any use.

The question before you, gentlemen of the jury, is not
of small or private concern. It is not the cause of the
poor printer, nor of New York alone. No! It may in its
consequence affect every freeman that lives under a
British Government on the main of America. It is the best
cause. It is the cause of liberty.

The jury acquitted Zenger, though both the attorney gen-
eral and the chief justice told them their duty to find a guilty
verdict was plain. Of the case, Declaration of Independence
signer Gouverneur Morris said, “The Trial of Zenger in 1735
was the morning star of that liberty which subsequently rev-
olutionized America.”

On the other side of the Atlantic, later in the 1700s, Eng-
lish libel lawyers stood up to hostile judges, and in 1792 Par-
liament amended the libel law to expand jury sovereignty.
Seditious libel was not dead—even Thomas Jefferson advo-
cated its use against his political enemies—but it ceased to
be such a ponderous weapon.

One notable advocate of press freedom was Thomas
Erskine, a barrister who practiced in London from 1778 until
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be became Lord Chancellor in 1806. Erskine defended a num-
ber of dissidents, including Thomas Paine.

In 1784, Erskine represented D.W. Shipley, Dean of St.
Asaph, who was accused of publishing a libelous pamphlet.
The jury returned a verdict “Guilty of publishing only,”
arguably meaning that they did not accept that the pamphlet
had the libelous tendency alleged in the indictment. Erskine
demanded that the verdict be recorded exactly as given. Jus-
tice Buller insisted that “the verdict must be misunderstood.”

Erskine: The jury do understand this verdict.
Justice Buller: Sir, I will not be interrupted!

Erskine: I stand here as an advocate of a brother citizen
and I desire that the word “only” may be recorded.

Justice Buller: Sit down, sir! Remember your duty, or
I shall be obliged to proceed in another manner.

Erskine: Your Lordship may proceed in what manner
you think fit. I know my duty as well as your Lordship
knows yours. I shall not alter my conduct.

Erskine took his seat in the House of Lords when elevat-
ed to the peerage and heard the evidence in the historic trial
of Queen Caroline for adultery in 1820, in which her “peers”
were the peers of the realm. In deliberations upon the evi-
dence, Erskine famously remarked, “Proceedings of this
kind, my lords, have never been tolerated save in the worst
of times and have afterward not only been reversed but scan-
dalized.” He therefore proved that at the age of 70 he still pos-
sessed the gifts of advocacy that had sustained his practice.
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Hamilton’s and Erskine’s lives and work reflect the syn-
thesis of all the different kinds of courage that a trial lawyer
needs. They were public citizens, using their law training to
identify and combat injustice. They took on cases that might
not win them friends in high places, and because they
expressed values held by many of their fellow citizens they
achieved success despite the risks they took. In trial, they
were learned and fearless.

They knew that to represent a libel defendant one did
not need to defend the content of the defendant’s publica-
tion. To represent an alleged traitor did not mean to embrace
treason. Rather, they could use their skill and learning to find
a level of rhetorical abstraction on which the jurors’ sense of
justice would be engaged. That level of abstraction might be
the quality of the prosecution’s evidence and the requirement
of proof beyond a reasonable doubt, or the unfortunate
effects of sustaining the opponent’s legal position.

Of course, there are many stories of trial lawyers facing
hostile judges. Here are two of my favorites, which may be
apocryphal:

English Judge (sitting in Ireland): Mr. Curran, if you
continue in this manner, I shall have no choice but to
commit you for contempt.

John Philpott Curran: Then your lordship and I will
both have the satisfaction of knowing that it won’t be
the worst thing your lordship has ever committed.

And another:
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Judge: Mr. Fallon, is that liquor I smell on your breath.

Mr. Fallon: If your honor’s sense of justice is as good
as his sense of smell, my client has nothing to worry
about today.

These stories seem funny to me because I can imagine
the circumstances, based on so many encounters with so
many impatient and even hostile judges. Curran was an Irish-
man in colonial Ireland; the English judges were notoriously
harsh on him and his colleagues. Fallon was one of those
lawyers who confronted judges day in and day out in the
busy criminal courts—the judges who “get used to things.”
Courage can be found in the day-to-day combat of litigation.

Courage and Clarence Darrow

No words of mine could or should compete with Darrow’s
autobiography, and with the collection of his words entitled
Attorney for the Damned. Both books should be on every
lawyer’s shelf.

Darrow’s jury speeches are a sterling example of seeking
a point of contact between juror sentiment and case-winning
issues. He dared juries to rise above their prejudices. Many of
his cases involved homicide. In one case, an African-Ameri-
can, Dr. Ossian Sweet, was charged with murder for firing
into a crowd of whites who were attacking his home. The
legal issues were self-defense and defense of habitation. The
defense of justification requires that jurors view the matter
from the killer’s point of view, assuming the killer to have



Courage

=
|

been a reasonable person. As we saw in discussing the Hos-
sack case, the reasonable person in Darrow’s time was a
white man of property. Darrow’s struggle was to enlist jurors
to put themselves in the client’s place, to bridge the gap
between their life experiences and his. In doing so, he laid
out the history of racial injustice and enlisted jurors to do
their part to correct it.

A second major theme in Darrow’s cases, particularly
those involving labor organizing, was the informer witness.
The defendants in these cases were charged with organizing
and using violence. Usually, the principal witness against
them was someone who claimed to have been their accom-
plice, or had infiltrated their organization on behalf of the
police or the employers. Darrow’s jury speeches sweep over
the history of organized labor, inviting jurors to share the life
experiences of working people. He can then portray the
informer as faithless—to his brothers and sisters as well as to
his oath.

Darrow’s background did not prepare him for these
roles. He grew up in a tolerant household, but began his law
career working for the railroad. Many biographers date his
conversion to trial lawyering and representing underdogs to
his 1894 defense of labor and political leader Eugene V. Debs.
The story of his developing courage of his convictions begins
earlier. He became interested in social issues in the late
1880s. He was convinced that the eight defendants convicted
of bomb-throwing in the Haymarket trial of 1886 were in fact
innocent and that their trial was a sham. He raised his con-
cerns with Judge John P. Altgeld and, when Altgeld became
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Mlinois governor in 1892, urged Altgeld to pardon the three
who had not been hanged and still survived.

Altgeld issued the pardon, making detailed findings of
the trial’s unfairness and the culpable role of public officials,
including the judge, in causing this injustice. But Altgeld had
warned Darrow that granting a pardon would be politically
costly:

Go tell your friends that when I am ready I will act. I
don’t know how I will act, but I will do what I think is
right. We have been friends for a long time. You seem
impatient; of course I know how you feel; I don’t want to
offend you or lose your friendship, but this responsibili-
ty is mine, and I shall shoulder it. I have not yet exam-
ined the record. I have no opinion about it. It is a big job.
When I do examine it I will do what I believe to be right,
no matter what that is. But don’t deceive yourself: If I
conclude to pardon those men it will not meet with the
approval that you expect; let me tell you that from that
day I will be a dead man.

For his own courage, Altgeld deserves a place in some
pantheon or other. The poet Vachel Lindsay spoke of “Alt-
geld, brave as the truth, whose name the few still say with
tears” and wrote a poetic eulogy on Altgeld’s death.

The pardon, issued in 1893, must have helped move Dar-
row toward his decision to represent Debs and then to take up
so many other causes—some fifty murder cases, for example,
and in only one was the client executed. That case was the first
one he tried, so there is something to be said for experience.
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When Altgeld, as he predicted, failed in his re-election
bid, Darrow made space for him in Darrow’s law office. And
at Altgeld’s funeral in 1902, Darrow walked alongside the
coach carrying Altgeld’s body, and spoke an eloquent elegy to
his friend. One senses that Darrow’s own courage was mold-
ed in the example that Altgeld had set.

Courage to Say, “Let's Go to Trial”

I turn now to a more prosaic kind of courage. The courage to
decline a settlement offer is not based on bravado, or ego. It
is a practical decision about evidence, juror sentiment, and
the power of a story. The trial lawyer makes the decision in a
context. In the civil and criminal courtrooms across the
country, formal and informal systems of docket control
increasingly discountenance going to trial.

On the civil side of the docket, lawyers face increasing
pressures to settle cases short of trial. Judges employ more
case management techniques, including compulsory media-
tion, repeated case management conferences, and even
threats of sanctions. Litigation increasingly involves complex
issues on which expert testimony is necessary, which drives
up case costs. Discovery battles are expensive. Repeat play-
ers, such as insurance companies, have devised formulas for
settlement offers in most automobile and other ordinary tort
cases. They play a take-it-or-leave-it game, and are willing to
absorb an occasional jury verdict as part of their overall
strategy.

I have known trial lawyers who become trial judges and
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soon lose their enthusiasm for having cases tried. An experi-
enced and talented trial lawyer who became a judge speaks
now of managing a docket of 500 cases, and pressuring the
parties to settle in order to relieve docket pressure.

Some of the blame for the decline in jury trials belongs
with trial lawyers. Many lawyers do not investigate their
cases before filing, and delay taking discovery even when
the case is filed. Indeed, some lawyers file cases and then
hold off serving the complaint in the hope of getting a settle-
ment before the local rules require service to be completed.
One judge to whom I spoke reported that the rule requiring
service within sixty days was mostly not observed or
enforced.

You cannot settle a case that you are not prepared to try.
I don’t mean that every witness and document is lined up. I
mean that you must have enough command of the case that
you could make a decent opening statement and a sketchy
though well-organized closing argument. In the typical tort
case where the defendant’s insurance company is on the
other side, the defendant will have had an investigator work-
ing, will have assembled relevant documents, and then put
the information into an established matrix. A plaintiff who
does not do an equivalent amount of work cannot make an
informed decision on whether trial is a good idea.

On the criminal side of the docket, the pressure of sen-
tencing guidelines, mandatory minimums, and the risk of a
harsher sentence if the case goes to trial are significant deter-
rents to going to trial. However, the most significant negative
factor is ineffective assistance of counsel.
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In criminal courts all over the country, the spectacle of
assembly-line guilty pleas and unprepared lawyers is acted
out. Readers whose practice does not take them to criminal
courts may be surprised at what goes on there. I wrote in a
2001 essay:

The National Law Journal did a study of appointed
counsel in capital cases in 1990. Given what is at stake,
one would expect that only the most-qualified lawyers
would be found adequate to the task. By now, almost
everyone has read the anecdotal evidence that this is not
so. The classic story of the Texas appointed lawyer who
slept during his client’s capital murder trial has made the
rounds. The trial and penalty phase lasted just 13 hours,
and the lawyer did not even make objection when the
prosecutor said the jurors should sentence the defen-
dant to death because he is gay.

Here is a short summary of what the National Law
Journal found:

“the trial lawyers who represented death

row inmates in the six states were disbarred,
suspended, or otherwise disciplined at a rate
three to forty-six times the discipline rates for
lawyers in those states”

“there were wholly unrealistic statutory fee limits
on defense representation”

“nonexistent standards for appointment of
counsel”

“capital trials that were completed in one to two
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days, in contrast to two-week or two-month long
trials in some states ... where indigent defense
systems were operating”

In short, the right to effective counsel is ignored in
the cases where the stakes are highest, and error rates
are demonstrably high. The idea that a capital case can
be well-tried in one or two days is laughable. In the Okla-
homa City bombing trial of Terry Nichols, jury selection
alone took five weeks in order to get a panel that was
willing to swear it could overcome the media barrage.
The trial itself took nearly three months. The defense
called more than 100 witnesses. The jury acquitted
Nichols of murder, finding him guilty of lesser charges,
and voted not to impose a death penalty. This result was
achieved only because counsel had the dedication and
resources to combat the government.

In non-capital cases, the situation is every bit as
bleak. In April 2001 The New York Times published the
results of a long investigation into the provision and per-
formance of appointed counsel in New York City. It
found that appointed counsel are paid at rates that
actively discourage them from spending enough time on
cases. The only way to make the appointed practice pay
is by taking on hundreds of cases per year and spending

L

as little time as possible on each one. The Times’ “poster
lawyer” was one Sean Sullivan. Sullivan handles 1,600
cases per year, and earned more than $125,000 in 2000

for his efforts. The “representation” he provides is worse
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than minimal. He does not confer with clients, does not
return client phone calls, does not prepare needed legal
motions, and contents himself with working out quick
plea bargains on an assembly-line basis.

Civil and criminal lawyers need that “let’s go to trial”
courage. They need it for particular clients. They need it for
their own reputations, for their clients, and even for the sys-
tem itself. My friend and trial colleague Ron Woods—imagine
a trial team called “Tigar Woods”—used the expression
“dump-truck lawyers” to refer to habitual plea bargainers. If
you have a reputation as a dump-truck lawyer, the adversary
will make offers knowing that eventually you will cave in and
settle short of trial. If you go to trial in good cases, and win a
few because you have followed all the principles in this book,
your presence in the case will bring better offers.

As for effect on the system, consider this: If you litigate
against repeat players such as prosecutors, insurance compa-
nies, or individual lawyers who regularly appear in court,
going to trial reveals information about tactics and tech-
niques. For example, there may be a favorite expert that your
adversary uses. This learning benefits you the next time out.
It also benefits other lawyers and even judges—the adver-
sary system sheds light, and reveals the strengths and weak-
nesses of party positions for all to see.

The litigation over the Merck drug Vioxx gives an exam-
ple of why “let’s go to trial” courage makes sense. Merck mar-
keted Vioxx as a pain-relief drug beginning in 1999. On Sept.
30, 2004, faced with mounting criticism that the drug caused
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blood clots, heart attacks and strokes, Merck withdrew
Vioxx from the market. The company then faced more than
10,000 lawsuits. Merck announced it would fight lawsuits one
at a time, a strategy that carried great risk and expense.
Merck’s general counsel, Ken Frazier, was a seasoned litiga-
tor and he made the decision.

Leading plaintiffs’ lawyers formed a consortium to share
discovery and expertise. A federal judge put the federal cases
into a multidistrict litigation (MDL) docket. The trials began.
Merck won some. Plaintiffs won some. The trials illuminated
the key issues better than any settlement negotiations ever
could. They showed what different jurors’ sense of justice
and injustice—in different parts of the country—would play
out in verdicts. They showed which legal theories might find
favor with judges.

In short, the courage to say, “let’s go to trial,” established
a meaningful market for the value of Vioxx-related claims,
and helped promote a global settlement. The point can be
generalized. Without well-chosen trials, there is no reliable
benchmark for how cases “ought” to settle. In most cases, the
parties want a settlement, and most cases should be settled.
Settlements happen most readily when parties are ready to
try their cases effectively, and show that they are not afraid
to do so. Settlements are best when they are as demonstrably
fair as possible, and that demonstration is best made by com-
parison with actual results.
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Courage to Stand Up to the Judge

Erskine, confronting Judge Buller, had it easy. The jurors had
voted. He wanted to uphold their evident intent. The judge
was standing in the way. The tactic of confrontation was an
obvious choice. The choice is not so easy most of the time.

Every trial is a dynamic process. The relationships with-
in the well of the courtroom are many and complex. You have
chosen jurors in the hope that the process of receiving and
then deliberating on the evidence and argument will favor
your position. For that reason, you may have challenged the
very strong juror who you feel would have dominated the
jury room discussion. You may have challenged one of a pair
of jurors who know each other or who share certain views,
for that combination of two jurors will become one voting
bloc.

You know your adversary’s personality, style of argu-
ment and objection. You understand how the judge wants to
run his or her courtroom. You are even alert to the many, per-
haps subtle, ways that other court personnel can influence
the courtroom atmosphere.

You do not make a decision to confront the judge in the
abstract, but in the context of the particular trial dynamic
you are seeking to create and maintain. Some lawyers make
a point of needling the judge. They seem to feel that their
tactics will invariably create sympathy for them or their
client, or distract the jurors from unpleasant facts. On the
other hand, some say that no lawyer or party should ever
show disrespect to the judge; they preach the gospel of
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“orderly trials,” ignoring the history of judges who abused
their power.

The courage to confront the judge is not a matter of grat-
ifying one’s own ego, and yet I hear lawyers boastfully say,
“Well, I really told him!” In a jury trial, jurors often come into
court with the idea that they must respect the judge. Judges
play to this feeling, and assert their control through a variety
of devices. They tell the jurors that what the lawyers say is
not evidence. They repeat that the jurors must accept the law
as given by the judge, disregard matter ordered stricken, not
speculate what would have been the answer to an objection-
able question, and so on. In a long trial, the judge may take
special care that the jurors have refreshments in the jury
room, and tell them kindly that he or she is making arrange-
ments. In a high-profile case, where jurors may be escorted to
and from the courthouse, they learn to depend on the judge
and on court personnel for their peace of mind or even their
safety. Few judges engage in ex parte communication with
jurors, although there have been cases of that. The bailiffs or
marshals are more likely to engage in that sort of conduct.

You, the advocate, on the other hand, need to establish
your control of the courtroom. You insist that the judge listen
respectfully to you. You show your command of the facts and
the legal principles. You are entitled to try the case you have
well-prepared and to present the story you have crafted.

When the judge’s behavior gets in the way of these goals,
that is the time to exercise your courage. These goals are not
only permissible; it is your obligation to pursue them to the
full limits of the adversary system. When the judge is consid-
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ering admitting an item of evidence that you believe is inad-
missible and harmful, your duty is clear. Make an objection.
If there is time, file a memorandum. Protect the record at all
costs and all hazards. Some judges actively try to prevent
counsel from making cogent objections on the record.

The judge may display impatience, condescension, even
anger at objecting counsel. Before trial, you will have studied
the judge and found out his or her habits in the contested evi-
dence situation. You cannot exercise the courage to object
unless you have first understood the objection options under
the rules of evidence and made a conscious decision to
object rather than let the matter go. It may be that you are
willing to have some evidence come in because it opens a
door you want to walk through later.

Having decided to object, and having lost, your job is not
necessarily done. You may be able to seek a limiting instruc-
tion—not admitted for the truth of the matter, admitted for a
limited purpose, and so on.

There are many other times at trial when the judge’s con-
duct will require an objection. A notable example from Cali-
fornia tells a story of courage in the face of a hostile judge.

In 1960, the well-known California lawyer Grant Cooper
was representing a man charged with killing his wife. A code-
fendant was charged as an accessory and was separately rep-
resented. The first trial had resulted in a hung jury and mis-
trial. On retrial, the jury had been deliberating for more than
a week. The jurors had returned to court to ask questions of
the judge. The judge answered the questions and expressed
hope that the jurors would reach a verdict. Cooper objected
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to this comment as coercive and moved for a mistrial. The
judge denied the motion.

More than week later, after the jurors had still not
reached a verdict, the judge called the jury back into the
courtroom. He stationed bailiffs behind each of the defen-
dants even though this show of force had not been done
before. The judge then began to comment on the relative
credibility of the defense and prosecution witnesses, sup-
porting the prosecution’s case and casting doubt on the
defense testimony. The judge had not told counsel he was
planning to comment on the evidence, and had not reviewed
his comments with defense counsel.

Just after the adverse comments on his client’s credibili-
ty, Grant Cooper spoke up:

Mpr. Cooper: If Your Honor please.

The Court: Now Mr. Cooper, I don’t want a word out
of you.

Myr. Cooper: If Your Honor please, as a lawyer I have
aright to address this court.

The Court: You don’t have a right to say a word
when the jury is down here in the process of their
deliberations, and I instruct you and Mr. Bringgold
[counsel for co-defendant] to keep seated and wait
until the jury is out to make your objections.

Mpr. Cooper: If Your Honor please, I feel Your Honor
has no right to invade the province of the jury.

The Court: Mr. Cooper, I hold you directly in contempt.
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Myr. Cooper: Very well, Your Honor.

The Court: I will dispose of the matter as soon as
I have instructed this jury.

Mr. Cooper: Very well, if Your Honor please, it is
Your Honor’s prerogative.

The Court: It certainly is, and I am going to exercise it.
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As the jury was about to leave the courtroom, the judge
returned to the contempt theme:

The Court: One thing more before you go, you should
not in any way consider in your deliberations the fact
that the Court felt it necessary to hold Mr. Cooper in
contempt. That has nothing to do with the issues in
this case, and it should not be considered by you at
all. That is all.

Mpr. Cooper: Now, if Your Honor please.
The Court: Just a minute, Mr. Cooper.
Mpr. Cooper: I have a right to address the Court.

The Court: You do not; while the jury is here you do
not have any such right; you sit down.

Mpr. Cooper: If Your Honor please, I feel Your Honor
has invaded the province of the jury.

The Court: That is a matter of subsequent argument; I
again hold you in contempt, Mr. Cooper. You sit down,
and then I will let you say what you want to say. You have
no business saying anything in the presence of this jury.
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The California Supreme Court annulled the contempt
citations, and the $250 fines the judge imposed, stressing its
duty to maintain “an independent bar.” When I was growing
up in Southern California, Grant Cooper was perhaps the
best known of the high-profile criminal defense lawyers. On
his appeal to the California Supreme Court, he was repre-
sented by two other icons of the trial bar, Joe Ball and Her-
man Selvin.

The courage that Cooper displayed is an essential part of
the trial lawyer’s armory. Something is happening in the
courtroom. It is wrong and harmful. Unless counsel objects,
any reviewing court will hold the point to have been waived.
The advocate risks the judge’s ire by objecting. Perhaps the
jurors have learned to respect the judge so much that in their
eyes, the objecting lawyer comes off looking bad.

So far as one can tell, the trial judge’s conduct in trying
to get a guilty verdict in Cooper’s case was an isolated event
in a long trial. Sometimes, however, the judge’s pattern of
unfair conduct begins early and continues. In such a case, the
lawyer must carefully weigh the risks of irreparably offend-
ing jurors by making a fuss.

First rule: Know the judge. Know that judge’s style
before you get into the courtroom, either by regular practice
or by asking around. Second, develop a strategy. You should
ask for a pretrial jury instruction that stresses the lawyer’s
duty to object as well as the judge’s duty to rule. Develop a
way of objecting: say, “Objection, Your Honor,” rather than, “I
object.” Ask to be heard at sidebar, at the bench, or at a
recess to make your record. Write short motions on contest-
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ed points and pepper the judge with them; confrontations in
writing are not for the jurors’ ears. In closing argument, get
right to it:

You the jurors have a power like that of the ancient
kings. This case is too important to be decided by
lawyers, too important to be decided by the judge. You
are the sole judges of the facts and nothing the judge, or
any lawyer, says can take away from that.

These forms of confrontation may, at some point, lead
you to be in Erskine’s or Grant Cooper’s position. You will
have two solaces. First, the law on advocacy and contempt is
on your side; appellate relief will likely arrive. Second, you
will have shown a quality for which we celebrate those great
advocates.

Some lawyers have confronted judges in high-profile tri-
als, been held in contempt and seen the contempt citations
affirmed. These cases fall into three categories. First are
those in which the lawyer has been foolishly, willfully, and
needlessly obstructive. I have known and seen professional
“judge-baiters.”

Second are cases in which the lawyer was laboring with-
in an unjust system and acted in knowledge that punishment
would probably follow but wanted to use that punishment to
make a point. In apartheid South Africa, Godfrey Pitje, a
courageous lawyer who practiced law with Nelson Mandela
and Oliver Tambo, refused to sit in the courtroom seat set
aside for Blacks. He was repeatedly held in contempt and
punished. He was taking a necessary stand. Sometimes in tri-
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als the intended audience of words and action lies beyond
the courtroom. Godfrey Pitje was addressing his words and
conduct to the growing anti-apartheid resistance.

The third category is more difficult to describe and eval-
uate. For example, in some celebrated political trials, the
lawyers—and sometimes also the defendants—have con-
fronted the trial judge with anger. Their remarks have some-
times interrupted and slowed down the trial process. Bar
groups hasten to condemn the lawyers’ outbursts. Yet, with
the advantage of historical hindsight, I sometimes find it dif-
ficult to see why the lawyers should have been punished.

In the 1969-1970 trial of activists for conspiring to
encourage rioting at the 1968 Democratic Party convention
in Chicago, defense lawyer William Kunstler was held in con-
tempt for arguments and objections to Judge Julius Hoff-
man’s trial rulings. I have reread the court of appeals opinion
upholding some of those contempt citations, and reversing
most of them. If one reads contemporary accounts of that
unfair trial and how it came to be, and studies the outrageous
conduct of the presiding judge, Julius Hoffman, one wonders
how Kunstler could avoid becoming angry and concerned
enough to strike back as he did. The obligation to obey the
law rests upon an understanding that the law is being reason-
ably administered in a nondiscriminatory way. When the
administration of what calls itself “justice” is demonstrably
flawed, the system should be willing to accommodate a range
of protest.
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Courage to Confront
the Jurors’ Prejudice

Voir dire is the first opportunity to confront juror attitudes.
Ideally, the jurors will fill out a questionnaire with basic infor-
mation and answers about employment and such things as
what they read and watch. From questionnaire answers and
some basic understanding of community demographics you
get an initial idea about prejudices that can affect your case.
You may have juror addresses, and public information about
their political positions, such as what petitions for office-
holders and public issues they have signed. In your jurisdic-
tion it may be permissible to drive by jurors’ houses, discreet-
ly, looking for car bumper stickers and yard signs and other
indicators.

When voir dire begins, you will want to emphasize that
truthful answers are always good even if the juror thinks
somebody will be offended.

Members of the jury, this is who I am. Now it is every-
one’s god-given right to be prejudiced. I have prejudices,
biases, attitudes. I have just plain made up my mind
about some things. Every person here will be a great
juror, but maybe you have an idea about the issues in this
case that would mean you would be a better juror for
some other case in the courthouse.

Then a juror lobs one back at you. “Well, I think that
these people that sue their employer over some workplace
remarks are too thin-skinned.” And there you are, with a
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juror prejudice and your client an employee in a wrongful ter-
mination case.

Have courage. You don’t want to “blow the panel,” that
is, pollute the whole jury pool. You need to confront this sit-
uation.

You: Thank you very much for that answer. I really
appreciate your being straight with us. In this case, one
of the things we will be talking about is the insulting and
demeaning language used against Mrs. Wilson. The judge
will tell you what the law is about that, and of course
there will be evidence about what was said and who said
it and why. I wonder if any jurors feel that if our law pro-
tects people against this kind of treatment, that is a good
thing?

Despite good voir dire, jury selection is usually more
“juror deselection.” We can use the process to eliminate, for
cause or by peremptory challenge, the jurors we feel are
most negative. The other side is doing the same thing from its
point of view. In many if not most cases, one or more jurors
who wind up being selected will have attitudes of skepticism
toward our case. Issues of politics, race, or religion may lie
just below the surface. Attitudes toward plaintiffs claiming
injury, insurance companies, plaintiffs’ lawyers, lawyers in
general. There may be community attitudes toward our
client, or the kind of claim we are presenting or defending.
We have all seen these in action. We are stuck with these
twelve, or six, jurors. How shall we behave?

With courage, I say. In a play I wrote with Kevin
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McCarthy based on real-life Irish lawyers, we used these
words of Dan O’Connell, a great nineteenth century Irish bar-
rister. When he was at the bar, Catholics such as himself were
not eligible for public office. Jurors were taken from among
those who had approved of the laws uniting England and Ire-
land and therefore upholding the English state church’s dom-
inant role in a country where most people were raised
Roman Catholic.

God bless England! She set over us Protestant judges
and ruled that only Protestants, supporters of the Union
with England, could serve on the juries. Oh, that was a
challenge to the Catholic advocate. I learned to walk up
to the twelve in the jury box and put it to them squarely.

“This is not the time to discuss how you were put in
that jury box, let alone get any remedy on that subject.
There is considerable discrepancy of opinion between
you and me, at least as to the Repeal of the Union. If you
had not so differed from my own opinion, you would not
be in this very box. This is a disadvantage which does
not terrify me. You swore an oath to administer justice. I
challenge you to keep it. Or will you let this prosecutor
trap you into betrayal of your jurors’ oath out of misguid-
ed zeal for your religion?”

As noted above, Clarence Darrow often approached
jurors with a similar line of argument. In a more modern vein,
here are two excerpts from an article I wrote in 1988. In the
first excerpt, imagine an advocate who suspects possible
juror prejudice, and decides to confront it. The method of
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confrontation is not to lecture the jurors, but to empower
one or more of them to have their own courage—the courage
to confront prejudice in the jury room.

Fidelity to the law—a rule-oriented argument—suits
the advocate who is seeking to override prejudice that
may lurk in the facts of the case. The jury may look upon
the criminal defendant as a worthless bum, but “the law”
bestows rights upon him and duties upon a jury, namely,
to weigh the evidence.

“Suppose you are in the jury room, and somebody
looks at you and says, ‘Well, you know, that defendant
didn’t take the stand.” What can you say to that person?
You can look them in the eye and say, ‘Now wait a
minute. We all took an oath that we would follow the
law as the judge gave it to us. And the judge said, just as
clear as anything, that the prosecutor has the whole bur-
den of proof and the defendant doesn’t have to prove
anything. You can’t hold it against the defendant that his
lawyer advised him that this jury was made up of honest
people who would follow the law the way the judge laid

9

it out.

The second excerpt draws on the idea that jurors respect
the oaths they took:

The law includes the obligations of the juror’s oath.
Every juror is examined, in voir dire, under oath. The
oath will be more or less significant, depending upon
how extensive voir dire has been. Every juror also takes
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an oath to try the case “well and truly.” These oaths are
rituals that the advocate must reinvoke in final argument.

“We all take an oath to be able to play our part in this
case. | took one to be a lawyer. So did this prosecutor
over here. His Honor took an oath, and swore to uphold
the Constitution. This is the same oath that every judge
across this land must take.

“And each of you took an oath. In fact, you took two.
Just before the first witness came in to take the stand,
you swore to well and truly try this case. And, I believed
you then. When the lawyers and the judge were asking
questions in the first part of the case, when we were
choosing you to be jurors, you were answering under
oath. You said that if this prosecutor did not prove this
case beyond a reasonable doubt, you would vote ‘not
guilty.” And, I believed you then. You said you understood
that in America somebody like Mr. Smith here, who is on
trial for his liberty, does not have to prove anything. And,
I believed you then.”

Courage to Stand Up to the Public
and the Media—and Your Colleagues

The media’s role in the trial process can be troubling. For a
lawyer in a high-profile case, the media’s invitations to give
an interview, make a comment, or appear on a television
show can be beguiling. Where does courage come in? I think
that the issues are best seen by first examining the construc-
tive role that the media and lawyer comment have played in
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our history, and the First Amendment rights of trial observers
and participants. Then, one can analyze the malign influence
of media frenzy on trial fairness, particularly to defendants.
From there, one can think about the prudent and courageous
course for a lawyer. That is, you may have a defensible right
to speak to the media, but wisely choose not to exercise it—
for your client’s sake.

It takes courage to refuse media attention, to take your
case to the media as a means of seeking justice, to speak to
the media to confront public prejudice against your client,
and to face down a judge who thinks you have no business
talking to the media at all. The public, and your law partners,
may be troubled by your choice of clients. You need more
than courage, however. And so you will find below some
thoughts on how your courage might be deployed. Powerful
forces are at work, some of which believe one should speak
truth to power, and others who are will endeavor to speak
power to truth.

Courage is often not enough. During the Civil War, a
group of Quakers in Loudoun County, Va., decided that their
antislavery and pro-Union sentiments should outweigh their
pacifist beliefs. They courageously armed themselves to bat-
tle a Confederate detachment. They were almost all killed.

In colonial America, the lawyers who stood up against
the Crown and for colonists’ rights knew the power of pub-
licity for their efforts. In the 1760s, John Adams was one of
the lawyers for those resisting the unlawful arbitrary search-
es being conducted at the Crown’s bidding. The colonist
clients filed lawsuits challenging the Crown’s powers. Adams
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acknowledged his role in publicizing those legal battles, and
called attention to the positive effect of that publicity in
building support for independence.

Here is another story, taken from my book, Thinking
About Terrorism. It tells of a federal judge whom Thomas
Jefferson’s attorney general attempted to discredit by a
media campaign against a decision Jefferson did not like:
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In 1807, Congress authorized an embargo on foreign
seaborne commerce, as a measure of retaliation against
British and French interests. The embargo was contro-
versial, and it caused great hardship to commercial inter-
ests on the Eastern seaboard. It did not have the desired
political effect, and on the domestic scene caused
Thomas Jefferson’s party to lose a great deal of political
support. However, having been authorized by the Con-
gress, it was held constitutional. Seafarers resorted to
evasion and smuggling. One Congressional response was
a statute of 1808 that permitted the federal customs col-
lector of each port to detain any ship ostensibly bound
for a domestic port whenever in his opinion the ship was
actually headed to a foreign destination. The statute
seemed to repose unfettered discretion in the executive
branch.

Enter Justice William Johnson, who was Jefferson’s
first Supreme Court nominee. Johnson, a well-respected
South Carolina lawyer and judge, took his seat on the
Court in 1804. As was the custom at that time, he sat as
a trial judge “on circuit,” and in that capacity, heard a
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challenge lodged by a ship owner who had been refused
clearance to leave the port of Charleston. The owner,
Adam Gilchrist, claimed that his ship was bound for Bal-
timore, and was laden with rice and cotton. The collec-
tor of customs apparently suspected that the ship was
really headed overseas.

Justice Johnson heard evidence and, with a written
opinion, issued a writ of mandamus on May 28, 1808,
directing the collector to clear the ship. Justice Johnson
held that the courts had the power to construe the Con-
gressional grant of power and to keep executive actions
within lawful bounds. His language was polite, but his
message was clear.

Jefferson, hearing of the decision, was angry. He
asked Attorney General Caesar Rodney to draft a letter
evaluating Justice Johnson’s decision. Rodney complied,
and among other arguments said that the court lacked
jurisdiction because the Congress had given the Presi-
dent unreviewable power over the issue of port clear-
ances, and that the President had exercised that power
in telling collectors not to clear any vessels carrying cer-
tain kinds of cargo even though there was evidence the
cargo was bound for a domestic port. Jefferson had in
effect ordered that ships carrying certain foodstuffs and
other articles that would logically be shipped abroad
should be kept in port, regardless of their stated destina-
tion.

Upon receiving Rodney’s letter, Jefferson authorized
it to be published, and it appeared in a Charleston news-
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paper in the summer of 1808. Justice Johnson was
appalled at Rodney’s misstatements of fact and law, and
at Jefferson’s having had the letter published. He knew
both men well, and professed his respect for them. How-
ever, he wrote a reply and then waited a few weeks
before releasing it for publication. The reply stands as an
important document in the history of judicial review, and
as a cogent assertion of the role of judges in the consti-
tutional system. Johnson began by saying that he would
not have replied to a newspaper editor’s criticism of his
opinion. Editors have an unlimited right to comment. He
went on:

The official acts of men in office are proper subjects
for newspaper remarks. The opinion that cannot
withstand a free and candid investigation must be
erroneous. It is true that a judge may, without vanity,
entertain a doubt of the competency of some of the
editors of newspapers to discuss a difficult legal
question; yet no editorial or anonymous animadver-
sions, however they may have been characterized by
illiberality or ignorance, should ever have induced
me to intrude these observations upon the public.
But when a bias is attempted to be given to public
opinion by the overbearing influence of high office,
and the reputation of ability and information, the
ground is changed; and to be silent could only result
from being borne down by weight of reasoning or
awed by power.
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The Justice Johnson story is two centuries old. Yet one
can find many more recent examples of official efforts to
intimidate judges who take principled positions.

There are many instances of media attention being
focused on legal issues in a constructive way. [ was briefly
involved in the defense of Freddie Pitts and Wilbert Lee, sen-
tenced to death in Florida for allegedly killing a gas station
attendant during a robbery. Miami Herald reporter Gene
Miller investigated the case, helped find the real perpetrator of
the crime and also the coercion exercised against Pitts and Lee
in jail. The stories of innocent men and women being freed
from death rows across America involve, more often than
not, media exposure of prosecutorial and police misconduct.

In capital cases where I was lead counsel, I have had a
productive relationship with some media reporters who
showed integrity and demonstrated that their editors would
not interfere with accurate reporting. In one case, reporters
investigated claims that a client was falsely accused and pub-
licized their findings. They helped create the atmosphere in
which the client was vindicated. In another case, a reporter
was able to find and interview witnesses who would not talk
to defense investigators. We could then contact and subpoe-
na those witnesses.

On the other hand, we have seen the malign influence of
media coverage that takes one side of the case, uses sound-
bite journalism to maintain a one-sided position and creates
grave risks of unfair trial. The accusations against basketball
star Kobe Bryant, later shown to have been false, gained
national and international credibility in the hands of reporters
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who accepted the prosecution and police version of events
and ignored, misstated, or derided the defense assertions.

Reporters and their editors want to serve their cus-
tomers in ways that make the customers listen, look, or read.
They focus on sensational allegations and on the communi-
ty’s natural desire to be protected from criminals. In order to
understand how and when to deal with the media, and to
make those decisions with courage and conviction, one
should have a sense of the market forces under which
reporters and editors work. We explored these issues in mov-
ing to change venue in the case of Terry Lee Nichols, accused
of complicity in the 1995 Oklahoma City bombing. I said this
in oral argument on the venue motion:

We looked, Your Honor, at the quantity of media cov-
erage; the quality of media coverage; the content of that
coverage. We looked, Your Honor, at a simple idea that
undergirds all of our economic system, the idea of a mar-
ket. Mr. Armstrong helped us see that the idea of the
market has come to play a much bigger role in editorial
decision-making than it used to do. That is, media
moguls, editors, are much more sensitive to responding
to the needs of their market.

Now, the government says that, “Well, this is a nation-
al and an international story.” Of course it’s a national
and an international story. It was on CNN for an hour.
They have an exhibit like that. It was on CNN for one
hour, one time. But, by the time the dust had settled, the
national media dealt with aspects of the story as they
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happened, and the local media replicated the whole
story, beginning to end, over and over and over again.

This concept is the one that Dr. Vinson [government
expert] and Dr. Bronson [defense expert] agreed is
called, “salience.” The media editors in this single Okla-
homa market, that Mr. Armstrong found in his analysis,
are doing this because they think that’s what grabs their
audience. That the sociologists call “salience,” but it is,
to trivialize it, like some darn song or jingle that you get
in your head, driving down the road, and I start humming
and I realize that it’s that toothpaste commercial that my
daughter listened to, or it’s some other that I can’t get it
out of my head because the sheer force of repetition has
put it there.

The people of Oklahoma were told over and over
again—this salience thing again—that they had a special
relationship to these events, and they came to believe it.
But it wasn’t simply that the media told them; their lead-
ers told them; they were told by their leaders to identify
themselves in this way, by Governor Keating, by Senator
Inhofe. They showed that they had this sense of identity
by their purchase of the memorabilia; by their adoption,
their embracing of slogans, that showed the entire state
and the ribbon around the Heartland. They embraced
that concept as a mechanism for their recovery.

Now, there’s a second part of this media difference. It
isn’t just that there’s more in Oklahoma City. It’s what Dr.
Bronson called, “thematic thinking.” Why is it that a
prospective mock-trial jury trying the Oswald case, with
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all the information that it had to bring to that task, would
be influenced by seeing the motion picture “JFK”? The
inference is that it’s because that motion picture—and I
think Dr. Vinson and Dr. Bronson agree about this—has
a powerful theory of events, cogently argued, with what
seems to the onlooker to be evidence that it is so.

After all, we teach—when we teach young lawyers to
be trial lawyers—at least I do when I've taught lawyers—
we teach them that deciders perceive whole stories. Dr.
Vinson tells us that when prospective jurors come to the
task of deciding and bring a set of attitudes and beliefs,
that they have a whole story; that trying to present evi-
dence that’s contrary to the story they've got worked out
induces cognitive dissonance and causes them to engage
in coping behaviors that include nonrational ignoring of
the evidence, trying to rationalize it, forgetting it, mini-
malizing it, and so on.

We'’re not saying that the local media set out to prej-
udice anyone; we are saying that it responded to this
need. Thus, the contrast between not only the quantity
but the nature of the local coverage and the national cov-
erage is what counts.

Now, there’s something that’s more telling, I think,
than all of this, and that’s what the Supreme Court has
said over and over, that death is different. Well, of course
it is. That’s a trivial statement. But the Court, ever since
Furman v. Georgia, has told us that death is different,
and in a quite decisive way.

Why is death different? What'’s the procedural mean-
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ing of that? The Federal Death Penalty Act of 1994 is a
weighing statute, and it places upon the jury the respon-
sibility for assessing punishment. The jury doesn’t sim-
ply find factors; it makes an ultimate decision. That’s the
characteristic of this statute.

A lot of studies have been done, whether Furman v.
Georgia has achieved its purpose. There’s a recent arti-
cle in the Harvard Law Review. Well, we're not here to
debate that. What is clear is that sentencer discretion in
jury sentencing cases, under weighing statutes, puts
before the jury a huge quantity of highly emotionally
charged evidence and expressly invites the jury to do
something that is unique to death cases, and, that is, to
make a reasoned moral response, this free-floating deci-
sion, in which their sense of anguish, and anger, and
sympathy, and so on, can expressly be considered.

Now, Your Honor stopped me yesterday because I
had gone too far with Dr. Holden. I'm not sure just where
I crossed the line but I hope that it was sometime after I
asked him about the Bosnian Serbs, because Dr. Holden
does know, as an expert, about how people identify with
events: the them-versus-us. The them-versus-us here is
Oklahoma versus these defendants.

Governor Keating has been quoted over and over
again, repeating his mantra, “We will give these people a
fair trial. Oklahomans are independent. We want to make
sure we've got the right people, but, if we do, they should
be executed,” as though the Furman v. Georgia gene
had dropped out of his legal chromosome makeup.
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C. S. Lewis writes, in one of his letters, in that won-
derful collection, that, “There are times, as for example
on a dark mountain road at night, when we would give
far more for a glimpse of the few feet ahead than for a
vision of some far horizon.” The few feet ahead that we
can see tell us that in this time and place, that a jury, in
this city, charged with that decision, would be one as to
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which one can confidently say there is this reasonable
likelihood of prejudice.

Two roads, two roads, diverge before us, gathered as
we are, with the decades of constitutional liberty piled so
high, the anguish of the victims close at hand. To one of
those roads we are beckoned, from sadness, to anger, to
vengeance. Governor Keating beckons us along that road
by what I suggest is deliberate design. The media have
beckoned us along that road, simply by their desire to
serve their market. The other road, I suggest to the Court,
is the one the framers laid out for us while the memory
of unfair trials in distant forums was fresh in their minds.

We neither dishonor nor deny the grief and anger of
the victims, nor even their cry for vengeance. Your
Honor, this is my thirtieth year in the law, and I believe,
more than ever, that when we summon someone, any-
one, Terry Nichols, into court, to find out whether he’s
going to live or die, that it is our job to construct, where
we best can, a kind of sanctuary in the jungle.

I noted above that lawyers who take on controversial
cases often incur not only public scorn but may also find that
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their colleagues do not support them. I believe that the kind
of cases we take, and the way we do them, must reflect a
moral and ethical sense of our role as lawyers. One need not
make a public defense of a decision to do a particular case,
because forcing lawyers to engage in that sort of self-justifi-
cation erodes the bar’s independence by undermining the
idea that a lawyer decision to represent an unpopular client
is entitled to deference. Partners in our law firm, or col-
leagues at the bar, or members of the media or public may
criticize a decision to take on a particular case or client. We
exercise courage when we resist pressures of that kind. I do
not believe that every client is entitled to my legal services.
Some clients have agendas that I cannot support or want to
take positions with which I don’t feel comfortable. It would
be a disservice to the client and to me to take on such a case.
When one is court-appointed, however, it is a different mat-
ter. Believing in the bar’s duty to provide representation
means accepting court appointments.

When we think of advocate’s duties, Lord Brougham’s
statement comes to mind. In the trial of Queen Caroline,
mentioned above, he was the Queen’s principal advocate.
The Prince of Wales—the future King George IV—had mar-
ried the German princess Caroline in 1795 under pressure
from his father George III. The couple loathed one another.
When George III died in 1820, the about-to-be-king intro-
duced a bill in the House of Lords to deprive Caroline of her
title on the grounds that she had committed adultery. The
proceedings on the bill were a trial before the entire House
of Lords. Brougham was warned and even reproached for his
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daring tactics in defense, it being noted that he might cast
such obloquy upon the king as to endanger the monarchy
itself. His reply to such thoughts stressed his independence
of judgment and his sense of the advocate’s duty:

I begin by assuring your lordships that the cause of
the Queen as it appears in evidence does not require
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recrimination at present against the heir apparent to the
crown. The evidence against her majesty does not, I feel,
now call upon me to utter one whisper against the con-
duct of her illustrious consort. And I solemnly assure
your lordships that but for that conviction, my lips would
not at this time be closed. In this discretionary exercise
of my duty, I postpone the case which I possess. Your
lordships must know that I am waiving a right which
belongs to me and abstaining from the use of materials
that are unquestionably my own.

If however I should hereafter think it advisable to
exercise this right, let it not be vainly supposed that I or
even the youngest member in the profession would hes-
itate to resort to such a course and fearlessly perform his
duty. ...

I once again remind your lordships, though there are
some who do not need reminding, that an advocate in
the discharge of his duty knows but one person in all the
world, and that person is his client. To save that client by
all means, and at all hazards and costs to all others, and
among all others to himself, is his first and only duty.
And in performing this duty he must not regard the
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alarm, the torments, the destruction which he may bring
upon others. Nay, separating the duty of patriot from that
of an advocate, he must go on, reckless of consequences,
though it should be his unhappy fate to involve his coun-
try in confusion.

One can easily call to mind instances of media frenzy
that contributed to injustice, and lawyers who fed the fire of
sensational coverage. The media is shielded by the First
Amendment from punishment and prior restraint, subject to
the clear and present danger standard. Lawyers may, and
sometimes should, deal with the media subject to the ethical
rules that prohibit conduct that will have a substantial likeli-
hood of adverse effect on a judicial proceeding. These rules,
however, do not define when the lawyer must exercise the
right kind of courage in media dealings.

Some lawyers, burned by the way media sound-bite jour-
nalists have treated them and their clients, refuse to deal
with the press at all. They are like the cat that Mark Twain
described:

We should be careful to get out of an experience only the
wisdom that is in it—and stop there; lest we be like the
cat that sits down on a hot stove lid. She will never sit on
a hot stove lid again—and that is well; but also she will
never sit down on a cold one anymore.

It takes courage to refuse media blandishments to get fif-
teen minutes of fame as the lawyer in a high-profile case. In
the Terry Nichols case, my co-counsel Ron Woods and I
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would not hold street-corner interviews with the pack of TV
and print media reporters. We would say something like,
“Judge Matsch likes to be the first one to hear our arguments,
and we intend to honor that.” Or, “We have a lot of confi-
dence in these jurors. We want them to hear the evidence in
the courtroom, not as it may filter through from the media.”
We would and did appear in formats and settings where our
words would not be chopped up, and there we focused on
the legal and social issues raised by the case. We did this in
the interest of our client.

Beyond the client’s interest is the plain truth that crimi-
nal defense lawyers are much more likely to be hauled up on
ethics charges for media contact than are prosecutors and
their allies. And when a case involves a significant social
issue as well as a client’s individual well-being, media contact
may require courage because it courts disfavor with the bar.

Consider the story of a courageous lawyer named
Dominic Gentile. Gentile is a well-respected trial lawyer in
Las Vegas, Nev. His client was Grady Sanders, who owned a
storage company where customers could rent locked vaults.
The Las Vegas Metropolitan Police rented vault space and
stored money and narcotics to use in sting operations. The
police did not tell Sanders what was in the vault. Money and
drugs went missing. For months, the police denied responsi-
bility for the thefts, and blamed Sanders. Eventually, on
Feb. 5, 1988, Sanders was indicted. The night before arraign-
ment, Gentile studied the applicable ethics rules and dis-
cussed the media coverage issues with other lawyers. Gentile
advised Sanders not to talk to the media. Gentile refused
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to speak to reporters at the courthouse when Sanders was
arraigned.

After arraignment, Gentile held a televised press confer-
ence. He said that his client was innocent, and that the trial
evidence would show that “crooked” police officers had
stolen the money and drugs. He held no other press confer-
ences after this. At trial, in August 1988, no juror reported on
voir dire remembering Gentile’s press conference. Gentile
presented evidence, during the defense case, in support of
his theory that the police had taken the drugs and money. The
jury acquitted Sanders. One week later, the Nevada Bar
began disciplinary proceedings against Gentile.

Gentile might have accepted the bar’s reprimand, but did
not. He showed the courage to challenge it, in the Nevada
Supreme Court, and the U.S. Supreme Court. He won 5 to 4.
The Court held that the ethics rule on press comment was
unconstitutionally void for vagueness in violation of the First
Amendment. Most jurisdictions have adopted a revised ver-
sion of ABA Model Rule 3.6, and then added a special rule,
3.8, governing prosecutor speech. This additional rule recog-
nizes that pretrial publicity generated from government
sources often has an early and irremediable prejudicial
effect. Counsel in high-profile cases have a dual role—as
advocates for a client and as public citizens with as much a
duty as a right to comment on the issues raised by their
cases. This has been part of our legal tradition for decades.
Rules 3.6 and 3.8 recognize that counsel has a right to be
heard, consistent with the obligation not to create or foster a
substantial likelihood of prejudice to a fair proceeding.
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Courage

I have been involved in some high-profile cases, and I
wrote these words based on my experience:

We recognize ... that prosecutors have heightened
obligations to their adversaries, the court and the com-
munity. They have a heightened responsibility to seek a
fair and just result. Why is this so? It could be a special
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instance of a general rule. The state has a great deal
more power to inflict harm that any private individual or
group of individuals and the state is inherently,
inevitably a recidivist, a repeat offender. Out of this real-
ization comes the Supreme Court’s remarks in decision
in Berger v. United States and the Sixth Circuit’s elo-
quent discussion in the Demjanjuk case. More recently,
we have seen the case of Durham County District Attor-
ney Mike Nifong and the Duke lacrosse matter. Nifong
was disbarred for lack of candor and for media com-
ments that created a serious risk to trial fairness.

I can remember a few years ago being asked by the
AFL-CIO to go down and help represent the Charleston
Five, dock workers charged with using their heads to
make offensive contact with police batons in a demon-
stration that they had a permit to have down on the
Charleston docks against a non-union operator. When
the longshoremen showed up down by the docks, they
confronted six hundred riot police who were ready to
break up their march and beat up them up. The local
sheriff refused to prosecute the longshoremen, except
perhaps for a misdemeanor or two. South Carolina’s
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Attorney General Charlie Condon then announced that
South Carolina needed to make an example out of these
“violent” union members. The reason for the riot police
and their tactics became clear. This was a plan at the
highest level of state government to attack the union’s
power and influence in the busy Charleston port. Con-
don convened a special grand jury and headed a team of
special prosecutors. Five dockworkers were indicted for
felony riot, which is a vague and broad common law
offense in South Carolina.

When 1 first got into the case, I read the Attorney
General’s press conferences. I then wrote a motion to
disqualify him from proceeding further in the case on the
grounds that he had already violated ethical rules by
making media statements that he knew or should have
known had a substantial likelihood of prejudicing a judi-
cial proceeding,. I relied of course on the rules of profes-
sional responsibility that had been rewritten in the wake
of Gentile v. State Bar of Nevada.

Having filed that motion and others directed at First
Amendment and criminal procedure issues in the case, I
went to Charleston for a pretrial hearing. The Charleston
lawyers working on the case and I went to the state court
building on the outskirts of Charleston. The presiding
judge, called us into his chambers and showed us that
morning’s edition of the local paper. The Attorney Gener-
al had held a press conference the evening before,
announcing he was withdrawing from the case.

That was a good event for us because the judge,
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regardless of what he felt about it before, made clear
that to withdraw an appearance in his court you general-
ly filed a motion to withdraw, rather than holding a press
conference. However, construing the press statement as
amotion, it was granted and the Attorney General would
no longer be welcome to practice there.

In the State prosecution of Terry Nichols, the trial
court disqualified Oklahoma County District Attorney
William Macy from the case based on his prejudicially
inflammatory media statements.

Knowing the rules about what a lawyer may permissibly
do is less than half the way to understanding what the lawyer
should do. The great trial lawyer Hal Haddon says that choos-
ing to deal with the media is like grabbing a wolf by the ears.
He is right, in that the reporters are looking for a story, not
necessarily for a fair and impartial retelling of events. Exer-
cise restraint. If you express yourself to the media, do so in
sound-bite form. If you can establish a relationship with a
reporter, and be assured of more thoughtful coverage, you
may decide to have a longer and deeper relationship with
that reporter. But the story of the case is not about you—it is
about the client, and your fifteen minutes of fame can get in
the way of the client’s best interest.

Notes

e The cited essays are Michael E. Tigar, “The Most Impertinent
Question,” Litigation, Spring 2003, and “The Power of Myth:
Justice, Signs & Symbols in Criminal Trials,” Litigation, Fall

1999, p. 25, available online at WESTLAW.
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United States v. Reynolds, 345 U.S. 1 (1953).
United States v. Coplon, 185 F.2d 629, 638 (2d Cir. 1950).

The discussion of Grotius owes much to Benjamin
Straumann, “ ‘Ancient Caesarian Lawyers’ in a State

of Nature: Roman Tradition and Natural Rights in Hugo
Grotius’s De iure praedae,” 34 Political Theory 328 (2006).

The Yevtushenko poem is entitled “Talk.”

The Texas Law Review article is “Defending: an essay.”
74 Tex. L. Rev. 101 (1995).

On seditious libel, see my essay, “Crime-Talk, Rights-Talk
and Doubletalk,” 65 Tex. L. Rev. 101 (1986).

Professor Barbara Bergman has written about the Sweet
case in Trial Stories.

The information about lawyer behavior and lack of
preparation relies on David M. Trubek, et al., “The Costs
of Ordinary Litigation,” 31 U.C.L.A. L. Rev. 72 (1983).

The 2001 essay is, “Lawyers, Jails and the Law’s Fake
Bargains,” Monthly Review, July/August 2001.

Cooper v. Supertor Court, 55 Cal. 2d 291, 359 P.2d 274 (1961).

The contempt case is In re Dellinger, 502 F.2d 813 (7th Cir.
1974).

The 1988 article is, “Jury Argument: You, the Facts, and
the Law,” 14 Litigation 19, Summer 1988.

Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991). On
WESTLAW, you can read our Supreme Court briefs, which
trace the history of lawyer speech on matters of public
concern.

The Wikipedia entry on Mike Nifong is generally

accurate, and contains citations to other sources:
http:/en.wikipedia.org/wiki/Mike_Nifong.
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e Suzan Erem & E. Paul Durrenberger, “On the Global
Waterfront: The Fight to Free the Charleston 5” (2007)
tells the Charleston story in context. It is a superb study of
lawyers working in the media spotlight, and of representing
an organization under attack. My quoted comments were part
of a lecture that morphed into an article, “What Lawyers,
What Edge?” 36 Hofstra L. Rev. 521 (2007).
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Rapport

Rapport with Your Client

I sat at dinner in a small northern Indiana town, with a
group of public defenders. All of them had grown up with
a few miles of where we were. Most of their fathers and
mothers were first- or second-generation Americans,
drawn to this area by the steel mills and related occupa-
tions. Their ancestry was Irish, Ukrainian, Italian, and Ser-
bian. They had gone away to law schools no more than 150
miles from their home towns. They spoke of their clients
and cases as one would speak of a neighbor or acquain-
tance. They were lucky.

Most of us are not so lucky. Our clients are different
from us. Their social backgrounds, their concerns, and the
manner of expressing them are unfamiliar to us. For us,
rapport with our clients is something we must learn to do.
I mean “must learn,” as in needs to be done. Rapport is not
optional if we are to succeed.

As it turned out, the public defender seated next to
me at dinner had recently tried his first capital case. I
found this out only later in the evening talking to one of
his colleagues. The client, an African-American, had com-

it
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mitted several brutal homicides. The client and the crime
were so far outside this lawyer’s previous life experience that
he had to learn an entirely new set of skills to do the case.
The lawyer’s family traced its origins to Eastern Europe, and
he grew up in a white community surrounded by values
brought from that place.

In part, the newness of the experience was due to the
case being capital. The ABA Guidelines for capital defense
counsel tell the lawyer to consult with the client within twen-
ty-four hours of being appointed. Given that the defendant’s
case in mitigation will involve a personal and family history,
the Guidelines say that the defense team must go back three
generations in investigating the defendant’s background.
Environmental and hereditary factors may lurk back there,
and evidence of them provide guidance about the defendant.
In capital cases, the Supreme Court has emphasized that no
matter how egregious the crime, the defendant’s personal
characteristics may be shown in mitigation.

This lawyer came slowly to see that he needed new tools
and a new outlook on understanding the case and the client. He
took on the task, built a defense team, and developed the nec-
essary rapport and understanding. He obtained a life verdict.

The story of this lawyer is relevant to everyone’s trial
practice. Inevitably, our clients will have different life experi-
ences than our own. They present us with problems that we
have not ourselves experienced. But there is more. Building
rapport with his client transformed this lawyer. He learned
that his client’s aspirations and human condition were not so
different from his own after all.
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A client is not a set of problems to solve, but a complex
human being who happens to have problems. The client
comes to you to help understand how the structures of legal
rules can help solve the problem. This client may at some
point testify in deposition or at trial, and will face decisions
about settling the case. You must draw out from the client
details that may be embarrassing or that he or she conceals
from others in daily life. Unless you have developed rapport,
you cannot understand how well the client will do under
examination or facing the stress of litigation, or how vulner-
able his or her story may be to attack.

There is this same need for rapport even if your client is
not a human but an organization. Indeed, the problem of hav-
ing rapport may even be more complicated and difficult. Cor-
porate and other organizational leaders are often impatient
with litigation and unwilling to spend the necessary time with
counsel. Then, when it comes time to choose the corporate
representative who will be deposed or attend the trial, the
unprepared or arrogant corporate spokesperson moves the
jurors to impatience and anger.

With the organizational client, rapport begins by identify-
ing the person or people who will speak for the group. Insist
that this person be available to help make contact with peo-
ple in the organization you will need to consult, and to
explain the costs and strategies of litigation to organization-
al decision-makers. You must convince this person that insti-
tutional prejudices and loyalties can sometimes interfere
with sound litigation strategy, and enlist his or her aid in mak-
ing that point inside the institution.
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In one major litigation project at a major corporation,
key employees were reluctant to take time from their duties
to help the litigation teams because they feared that their per-
formance reports would suffer. The corporate general coun-
sel’s office convinced management to make litigation assis-
tance a part of those employees’ job descriptions, so that
their cooperation would be considered and rewarded equally
with their regular job performance. Obviously, such a system
could not overstate the importance of the litigation contribu-
tion, for that might look like paying for testimony or at least
having an improper influence on potential witnesses.

Sometimes, you will get the sense that the organization
is divided on how to approach the litigation, and you will
spend a lot of time in meetings helping to work out the differ-
ences. If you are lead counsel, you must insist on a measure
of autonomy and on having a decision structure that can
function efficiently and, when necessary, quickly. Early in the
representation, work out a case plan with the organization’s
responsible leaders and get the authority to execute it. Few
things are more frustrating to outside counsel, and more
potentially dangerous for the client, than a team that limps
along and is unable to respond to the challenges that litiga-
tion inevitably brings.

These days, many corporate and other organizational
clients impose limits on how retained counsel are to work.
Some of these limits are useful ways of saving costs. Howev-
er, some corporations put up barriers to lawyers’ providing
the most effective legal services. A lawyer should not get into
the case if he or she cannot do an effective job due to unrea-



Rapport

co
o

sonable constraints. Such constraints may include limits on
doing a proper investigation, on time spent preparing for
court appearances, or restrictions on access to the client’s
own data.

It is up to you to persuade the client’s responsible repre-
sentatives of what an effective litigation strategy will entail,
and what it will cost. To fulfill this responsibility, you must
accept the responsibility of handling the case effectively, on
time, and within budget. In more than forty years of working
on complex litigation, one of the most frequent justified com-
plaints by corporate general counsel is that the litigation
team did not exercise this kind of control.

Rapport with Your Team

If you are lead counsel, you must be a leader. You must lead
by the team approach and show your qualities of leadership
in client meetings, depositions, and in the courtroom. Unfail-
ing courtesy toward your team members, respect for and
concern about their abilities and tasks, and an inclusive atti-
tude toward the team’s work are indispensable. The
approach that too many firms take, of dividing up tasks that
younger lawyers and paralegals are to do, without meaning-
ful connection to the entire enterprise of the case story, is
wrong. That approach disserves clients and fails to provide
young lawyers with the mentoring that they need in order to
take their place as the next generation of leaders.

Recently, I was asked to help a client who had been
involved in major litigation that had been going on for sever-
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al years. His legal bills had been large. He had hired the liti-
gation partner of a large law firm. The client complained that
this partner was traveling around the country trying this or
that case, and not focused on his matter. Rather, the motions
practice and other tasks were handled by two partners in a
different office than the litigation partner. These two part-
ners were helped out by several associates, each of whom
would work on a particular project that needed doing, such
as polishing up a motion. In addition, lawyers from two other
law firms had become involved in the work. One law firm
had been brought in by the firm the client had initially hired,
and another law firm by the client himself to keep watch on
the rest of the lawyers and help out with some legal issues.
The client had also approached investigators to help gather
facts, because he rightly saw that the lawyers he hired were
not building the factual case as well or as quickly as they
should.

What is wrong with this picture? No rapport, and no
structure. Rapport begins with leadership. The lead counsel
the client hired had to take charge of the case and direct all
the activity toward the sole and single goal of maximizing the
chances of winning. The essay on “structure of your team” in
Chapter Seven deals with the organizational issues. Rapport
with the team means that the lead counsel must know who is
working, and on what. He or she must lead and inspire every
team member, and be available on a planned basis to every
team member. Of course, delegation of authority is inevitable
in a big case, but never at the cost of team cohesion.

It would not be right to blame the client for acting ineffi-
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ciently and indeed foolishly. The client would not know, for
example, that his own reaching out to hire investigators
might mean the people he hired and their work would not be
protected by privilege.

I learned rapport from Edward Bennett Williams. No
matter how large the case, if you were on the team you had
substantial responsibility—and accountability. Ed might call
you at any time of the day—and sometimes the night—to
share an idea or challenge something you had written in a
memo or motion draft. The huge conference table in his
office was a command center for arguing over litigation deci-
sions. In the end, we respected Ed’s leadership not only for
the great lawyer he was, but also because he was making us
feel part of a common endeavor.

Rapport with Witnesses

During the trial of Terry Nichols, in which I was appointed
counsel, our investigators found a key witness in a small
Arkansas town. Her family ran an insurance agency. She had
told a story that we wanted the jury to hear. But when she
arrived in Denver, she resented being separated from home
and family. She was angry and afraid to take the stand. She
wondered aloud why she should help give a defense to a man
accused of multiple murders.

Jane Tigar, my wife and law partner, called on her at her
hotel room. They talked for a couple of hours. Jane explained
the significance of the right to a defense. She pointed out that
the witness would be contradicting the testimony of a man
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who had confronted her in her office and behaved in a rude
and insulting manner. We were not afraid of the truth. What-
ever this young woman recalled, she would have a chance to
recount it.

Almost all witnesses—excepting those such as police
officers and investigators who testify often—are unfamiliar
with the courtroom. They often have some combination of
fear and resentment about being called to testify. They mis-
trust the lawyer who will be examining them.

Rapport is difficult because you must examine the wit-
ness by nonleading questions. After you establish rapport
outside the courtroom, you must carry it into the trial. You
must help the witness with an order of questions that carries
the story along. You must be interested in every question and
every answer, for if you are not engaged with the witness,
you cannot expect the jurors to be.

Almost every witness has special qualities that can make
their testimony real, but you must have developed a real rap-
port with the witness to know what those qualities are. The
nurse can say, “I checked the blood pressure,” or “I checked
the blood pressure, just as I was trained to do.” The second
answer dignifies the witness in the jurors’ eyes, and lets the
witness exhibit a quality of which he or she is proud. An
experienced employee, well-briefed on antitrust risks, is bet-
ter able to know if anything improper happened at a meeting
than someone with less experience. A bank teller may have
been trained to observe the characteristics of those at his or
her workstation. A court official will have been trained to
notice whether certain procedures were or were not fol-
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lowed. A good salesperson looks people in the eye, remem-
bers details and listens carefully. Jurors believe that people
act out the characteristics of their occupations. Learn your
witness’s special qualities, and integrate them into the direct
examination.

In addition to making your witness comfortable with the
job of testifying, you must make him or her aware of the var-
ious tools you as the lawyer have: refreshing recollection,
making objections, showing pictures to the jury, filling in
gaps on redirect examination. You tell the witness of these
tools in order to instill confidence, to help the witness to
focus on one and only one task: Do your best at answering
the questions.

Introduce the witness in a way that identifies and digni-
fies. You want to let the jury know why this witness’s testimo-
ny is going to be believable and important.

“Good morning. Will you tell the jury your name?” This
question reminds the witness to speak to the jurors.

“Do you live here in Austin?” Or, if not, “What city and
state do you live in?” You don’t need to get more than the city
and state, unless the address is important to the story.

Your next question can be, “What do you do for work?”
You can leave this out or defer it if it doesn’t help the narra-
tive. Notice that, borrowing from Tony Axam of Atlanta, we
don’t ask the ponderous, “What is your business or occupa-
tion?” We want an answer in which the witness shares her or
his vocation.

Now, end the suspense, and tell the jury what you're
doing. “Do you know why you're here?”

99ly| Jardeyn



Nine Principles of Litigation—And Life

“Yes,” should be the answer, and no more.

“Why?”

“Because I saw the train run into Mr. Thompson’s car.”
Or, “Because I was the company engineer at those meetings
in 1975.”

Next, consider asking a question or two that sum up
what the witness is going to say. “Was the railroad crossing
gate shut or open when the train ran into Mr. Thompson’s
car?” Or, “When you were at those meetings, did you hear
anybody discuss the price at which crude oil should be sold?”

These three inquiries—what work, why are you here,
and what did you see—may seem simple. If you think so, go
to court and listen to the stilted introductions of witnesses—
in language that neither the witness nor the jurors would ever
use. Then comes a labored trudge through preliminary
details. By the time the lawyer has dragged the witness to the
place where something important happened, the journey has
already exhausted the jurors’ patience.

You must have a conversation with the witness that
respects the rules of evidence, and is being held for the
jurors’ benefit. You must visibly care about each answer, and
make each question follow on from it. You cannot write out
questions for such an examination, for you will miss verbal
cues to speed up or slow down, to fill in a detail. This is rap-
port. It begins with knowing how to listen to another person
tell an interesting story.
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Witnesses in My Favorite Movie

The ABA asked me, and some other lawyers, each to con-
tribute an essay about our favorite lawyer movie. The editor
was surprised at my selection. My essay will tell you why:

We all know that we must present jurors with a
coherent story of the case. We sit with colleagues, and
sometimes with consultants as well, to devise and refine
“the story.” We may forget that a story is told by people,
to other people. The story is actually built up from the
testimony—the personal experiences—of witnesses,
who bring us their version of what happened and their
sense of the justice or injustice of it. These witnesses,
with our guidance, speak to jurors, each of whom brings
their own set of attitudes to the process.

My most telling trial experiences revolve around wit-
nesses who made an impression on jurors: Fernando
Chavez and his father Cesar in Fernando’s trial for draft
refusal, John Connally in his own defense, a physician
who described the pathology of methamphetamine use.

Too many lawyers fail to see and take the steps from
imaging the story to telling it simply and persuasively. To
do this, we must learn to share vicariously the lives and
experiences of our clients. After all, Darrow had never
walked down the corridors of madness as had Leopold
and Loeb, nor ever braved a white mob while trying to
move a black family into their home, nor lived among
union organizers in the mines, mills and forests. Yet,
more eloquently than any of his time, he could bring
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witnesses and then summon up those images for judges
and jurors.

With these my prejudices in mind, I chose a film that
is not about lawyers at all, and only a little bit about law.
It is a film that can teach us how to listen to people’s
grievances and then tell their story. “Salt of the Earth”
was produced in 1954. It is about a Mine, Mill & Smelter
Workers strike against a zinc mining company in New
Mexico. The striking local was predominantly Hispanic,
and the demands included equal pay with Anglo work-
ers, decent living conditions in the company town, and
safe working conditions. The company refused to nego-
tiate. It closed off access to the company-owned food
store. It tried to bring in scab labor.

Eventually, the company got a Taft-Hartley injunc-
tion that forbade the striking miners from picketing. At
that point, the miners’ wives asserted themselves and
took up the picket duties. Eventually the company
agreed to most of the miners’ demands.

However, this was McCarthy time. Union leaders were
the targets of red-baiting. One of them, Clinton Jencks,
was prosecuted and eventually vindicated when the prin-
cipal government witness admitted to being a perjurer.

When some principled writers and directors decided
to make film about the strike, they faced all manner of
difficulty. They had trouble getting financing, there were
efforts to disrupt the filming, and their principal actress
was arrested and deported to Mexico.

“Salt of the Earth” treats themes that fifty-four years
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later remain volatile: workers’ rights, health care, the
efforts to divide people based on their race, ethnicity or
immigration status, the struggle for gender equality.

You can order the film online and even download it,
as it has passed into the public domain. As you watch it,
here are the lessons for trial lawyers.

First, most of the actors were nonprofessionals—
union members and others, including Juan Chacon, the
male lead, who was a union local president. These peo-
ple are witnesses: they are miners and miners’ families,
telling their own stories. If a Hollywood writer and direc-
tor can encourage performances like that, you as a trial
lawyer can do as well. All you must do is listen and care
as deeply as those who made this film, and think as cre-
atively about how your witnesses present themselves.

Second, the film teaches us to look deeply into the
human situations that our clients bring to us, to search
for causes rather than litigating about effects.

Third, the film reinforces our sense that we can—as
citizens and as trial lawyers—dare to talk about funda-
mental issues of justice and injustice, knowing that we
can awaken in jurors the desire to reaffirm what is right
and change what is not.

Rapport with Judges

Building rapport with judges takes place in different settings
and in different ways. In a small community, lawyers and
judges know each other; they develop relationships that may
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or may not be cordial, but at least everybody knows what to
expect. In a jurisdiction where a case is assigned to a partic-
ular judge when it is filed—"“assignment jurisdictions”—the
lawyer will have a chance to see the judge in action as the
case moves toward trial or settlement. In a “master calendar”
jurisdiction, a case is filed, and then at various stages sent
out to different judges. Motions may be heard by a “law and
motions” department, a request for interim relief by a judge
who hears nothing but such requests for a month or more,
and finally, when the parties announce ready for trial, the
case goes to a “trial part.” In such a system, cases can get
lost, and no one judge learns anything about the case and the
lawyers.

I greatly prefer the assignment system, for that system
makes it possible to move the case along and to acquaint the
judge with the issues in an orderly way. Even in such a sys-
tem, however, heavy caseloads and inattentive judges can
make it impossible to build rapport. Some judges seem con-
tent to receive written briefs on issues, ponder or have their
law clerks ponder the issues, and then issue written orders
without ever giving the lawyers a chance to be heard.

In short, I acknowledge the difficulties that lawyers and
litigants face in this time of crowded calendars. However, in
order to succeed at trial, or in pretrial settlement discussions
with judicial participation, or on important motions, it is vital
to understand the judge’s preferences and temperament.

Some of the rules should be self-evident. For example,
carefully prepared pleadings invite judicial approval, sloppy
ones quickly gain the lawyer a bad reputation.
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However, here are some thoughts based on experience.
In drafting a complaint or answer I always include a para-
graph on “the nature of the case,” and good descriptions of
the parties in the paragraphs that set out their status. I write
the complaint or answer in plain English, and edit it to avoid
legalisms and repetition. If the judge or law clerk glances
over the document, he or she will quickly grasp the essence
of the case.

I seek oral argument on almost every motion. I invoke
the rules that in almost all jurisdictions call for an early sta-
tus conference to put the litigation on track. I show up ready
to comply with reasonable limits on the extent and timing of
discovery and urge entry of an order to that effect.

Moving to the trial context, one must remember that
jurors are disposed to accept the judge’s authority, and there-
fore to lose respect for a lawyer who seems to be obstructive
or rude. To build rapport during the trial, the lawyer should
seek a trial rhythm that permits making needed objections
and building the case, while respecting the judge’s legitimate
priorities and concerns. In the trial of Terry Nichols, we did
the following:

e Our motions practice with Judge Matsch, once he was
assigned to the case after recusal of the Oklahoma
judges, was as well-done and extensive as possible.

e Given the intense media interest, and Judge Matsch’s
known preference to have the case tried in the court-
room and not in the press, we sought orders governing
lawyer speech, and sealing orders to keep potentially
inadmissible discovery material out of the public eye.

99ly| Jardeyn



104

Nine Principles of Litigation—And Life

Our success in this respect can be tracked on the West-
law file OKLA-TRANS.

We insisted that every critical stage of pretrial proceed-
ings be held in public, including the jurors filling out the
jury questionnaire, and rulings on challenges for cause.
We believed that if a judge is required to make and justi-
fy rulings in public, there is more chance of his being
respectful to advocates and giving the impression of fair-
ness. While we cannot prove we were right, we did seem
to have more challenges sustained than the McVeigh
team, and we were able to do a more thorough voir dire
than that team was accorded.

We took the position that when jurors were in the court-
house, they should be hearing evidence, not lingering in
the jury room while lawyers wrangled. We proposed to
file short written memoranda almost every trial day rais-
ing evidentiary and legal points. We suggested hearing
disputed matters during regular court recesses or at the
beginning or end of the trial day. Given that the trial
would last for several months, we suggested that the jury
hear evidence only four days per week, to give jurors
time to attend to their normal business, and to allow
time for extended consideration of legal issues. Judge
Matsch adopted our proposed schedule because it fit his
perception of how the jurors should be accommodated,
and respected his preferences for hearing and deciding
legal and evidentiary issues. Judge Matsch knew that
onlookers were going to compare his handling of the
trial with the way Judge Ito had handled the O.J. Simp-
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son murder case. In that case, jurors were constantly
being excused from the courtroom for long wrangles on
legal issues. Paying attention to the jurors’ use of time is
also an important ingredient of rapport with jurors.

In a tax-evasion case thirty years ago, my friend Morton
Susman and I represented a defendant before a federal judge
generally regarded as very deferential to the prosecution. We
repeatedly sought access to government files we believed
contained exculpatory evidence. Every trial day, we filed a
short memorandum showing how the previous day’s pro-
ceedings supported our demands, and citing authority. After
about two weeks of this, the judge came on the bench one
afternoon, granted our motion and explained that he had
finally seen the point of our demands.

Rapport with Jurors

Rapport begins with jury selection. Jury selection begins, if
possible, with a juror questionnaire that asks jurors their
names, addresses, family situation, prior jury service, mili-
tary service, community organizations, media preferences,
and then detailed attitudes toward the main issues in the
case. Ask around and find a questionnaire being used in your
area.

When the jurors show up, you must ask the trial judge
for at least some opportunity for lawyer voir dire. Let’s face
it, judges have entirely different motives in jury selection,
and most of them are not very good at it anyway. Perhaps
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there should be a note in the “Courage” chapter on the need
to give judges this unhappy news.

I cannot “teach” voir dire. We can only give you some
ideas and approaches. To practice voir dire techniques, try
having a conversation with somebody you don’t know and
finding out as much as you can about them with open-ended
questions. Almost all jurors will tell you they will be fair.
They know what “fair” means—to them.

In a case involving alleged conspiracy with terrorists, the
judge did all the voir dire, based on questions submitted by
the lawyers. He would ask follow-up questions only reluc-
tantly, as he was convinced that he was finding jurors who
would be “fair and impartial.” The case had many hot-button
issues for jurors. One prospective juror had said on the ques-
tionnaire that his son had been in the military in Iraq, but was
no longer. The judge was willing to confirm that answer and
leave it there. We pressed for the judge to ask whether the
juror had discussed Iraq with his son. The judge finally
agreed, even though it meant that the juror would have to
return the next day for these additional questions.

The following morning the juror said he had talked to his
son.

“Was that here in New York?

“No, he is still in Iraq. He works for one of those private
firms.”

“What did you talk about?” asked the judge. (Finally, a
real open-ended question.)

“About all this torture stuff that is going on.” (It was the
time of the Abu Ghraib scandals.)
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The judge was interested. He simply said, “Yes?”

“Well,” the juror said, becoming more voluble, “all this
stuff about torture. The way those people over there behave,
of course you got to beat their butts. We just don’t under-
stand the problem.”

The judge visibly recoiled from this outpouring of hate-
ful thought. Regrettably, the episode did not change the pat-
tern of voir dire. It did, however, reinforce the idea that open-
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ended questions and a decent respect for honest answers are
the fundamental precepts of good voir dire.

I reiterate that jurors will be eyewitnesses and ear-
witnesses to trial events. They share all the good and diffi-
cult qualities of any such witness. You must think about
this insight during voir dire and during every moment of the
trial.

From the jury questionnaire you get subjects about
which to talk with the jurors. Be interested in what the jurors
want. You cannot feign this interest. You have to practice lis-
tening to people. In a particular case, you might want to do a
little research at night to prepare for voir dire the next day. In
one trial, we got on the Internet to find out about the differ-
ent meanings of bioenergetics. We needed to talk to a juror
about his interest in this subject to probe whether he was
really a serious researcher with a scientific bent, or had a
more superficial knowledge and interest. Our research led to
questions that led us to believe he would be an excellent
juror, a challenge for cause by the other side was denied, and
the other side had to use a peremptory challenge.

Here is an article from the Daily Oklahoman about jury
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selection in the Nichols case. The newspaper article is in Hel-
vetica (bold) typeface, my comments in Century (roman):

Michael Tigar is living up to his reputation.

The lead attorney for bombing defendant Terry
Nichols can be brilliant in court and he can be a show-
off.

In the three weeks of jury selection, he’s quoted
Latin to the Latin teacher, talked landmarks in Paris
with a woman who went to college there and asked
fans of the novel “The Horse Whisperer” if they support
that gentle approach to breaking horses. [Read on to
know why we would explore things in which jurors are
interested. This is not “making conversation”—it is a
way to find out how these folks approach difficult issues.
If you can find out what books jurors have read recently,
you know that a given juror reads books, and you will
find that a lot of them have read books about the legal
system—Grisham or Turow. The Horse Whisperer was a
popular book at the time of this voir dire. It said some-
thing about an approach to people and issues.]

He also kept skilled prosecutors on their toes, rat-
tled the veteran judge and scored points with potential
jurors.

The University of Texas law professor is widely
regarded as one of the best criminal defense attorneys
in the country, and his legal victories are legendary.
And he believes in being himself in court.

“Jurors are quick to know who is being a phony and
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who is not,” he warned in his 1993 book to fellow trial
lawyers, urging them to find “your own voice ... and not
a borrowed one.”

“None of us is good enough to maintain pretense
through a long trial,” he wrote.

Tigar was appointed in 1995 to defend Nichols, who
is accused of helping convicted bomber Timothy
McVeigh blow up the Alfred P. Murrah Federal Building
in Oklahoma City.

“He’s definitely different than Stephen Jones,” one
bombing victim said of Tigar, comparing him with
McVeigh’s former defense attorney.

“To me, he seems to be more involved,” said the
victim, David Sykes, who was delivering mail to the
Murrah Building when the bomb exploded.

True to his Texas background, Tigar, 56, typically
wears the silver Western belt buckle he says his moth-
er gave him. He walks briskly into the courtroom in the
same black cowboy boots, once joking he had a bad
day when he switched to another pair.

He sits next to Nichols at the defense table—which
he had scooted over to get a better view of the candi-
dates. He often puts his large right hand on Nichols’
shoulder, as if to comfort his client. [See the material
below on courtroom control.]

One morning, he walked to the spectator benches
to kiss Nichols’ mother, Joyce Wilt, on the cheek before
the judge arrived.

Jury candidates are questioned one at a time, and
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U.S. District Judge Richard Matsch and prosecutors go
first.

So Tigar, waiting his turn, makes listening an inter-
active exchange. Leaning toward the candidate with
shoulders slumped, he holds a firm grin and bobs his
head in response to certain answers. [Don’t make a big
show of this, but you are maintaining eye contact with
the jurors as they answer your opponent’s questions. No
big gestures, but one theory of voir dire is to give posi-
tive reinforcement for good answers.]

When his time comes, he carries his imposing fig-
ure to the podium, where his baritone voice commands
the room.

“My name is Michael Tigar,” he tells the candidate.
“And Ron Woods, sitting right there, and | are lawyers.
We were appointed ... shortly after the bombing to help
out Terry Nichols. And I'd like to follow up on some of
the things that were asked and spend a little time with
you.”

Tigar’s folksy manner often gets results—candi-
dates respond more candidly.

They are engaged by his knowledge as he sprinkles
in references to bioenergetics, farming, birthing meth-
ods—whatever applies. [These are not random refer-
ences, but questions about the juror’s interests.]

He also is a master of the oddball question.

“You milk the goat?” he asked one juror candidate,
whose family raised a few animals as pets outside
Denver.
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“No. No,” she said.

Tigar wants to know whether candidates choose
spanking or time-outs with their children. [In a criminal
case, this is a key question, particularly when the jury
will decide punishment. I think it also illuminates juror
attitudes in any case where punitive damages or a theo-
ry of deterrence are in issue. However, some jurors may
think that questions about child-rearing are personal. In
this death penalty case, one will have told the jurors that
there will be questions about their ideas of proper pun-
ishment.]

He asked a study hall supervisor how he decides
who is right when there is a classroom fight. [The study
hall supervisor decides “cases” all the time, such as when
there is a fight in school. How does he do it? Does he lis-
ten to both sides? Does he find it hard to set aside some
preconceived idea based on who is involved?] He asked
a school bus driver how students would describe her.
[Tough but fair? Caring? Safe driver? How?]

From No. 52, a nursing assistant who thought death
was too easy for a criminal, Tigar wanted to know what
she thought a crook should contemplate while in
prison.

“That they would regret what they’ve done and that
they would know that they have committed a crime that
is wrong,” she replied.

He sometimes goes out of his way to not seem
overbearing when he is getting unsatisfactory answers
and has to ask more questions.
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“Well, | hear you say, ‘I think | would,’ “ he said soft-
ly to one candidate. “It’s like if my wife said, ‘Do you
love me?’ and | said, ‘I think | do,” she’d want to ask
another question.” [This approach, like many others in
our voir dire, was suggested by Robert Hirschhorn. If a
juror doesn’t answer your questions directly, you need to
keep on asking. Then when you get a candid answer, you
need to say, “Thank you. I know this is difficult territory.”]

Tigar impressed a Teamsters member by describing
the logo on his union handbook.

“You still get a little booklet there with the two pic-
tures of the horses in front looking at each other?”
Tigar asked him.

“Right,” he said. [We knew from the questionnaire
that this juror was a loyal union member. He had been on
strike with his union. Under his contract, he is paid his
full wage during jury service. He had read his contract
and knew his rights in this respect. He is therefore the
kind of thoughtful, intelligent juror one might want. It is
important to show respect for somebody who goes to
that trouble to prepare to meet you. As for knowing what
is on the Teamster contract—the logo—that is old
knowledge we happened to have, but if you needed to
understand how union contracts provide for jury service,
you should study that before you talk to this juror.]

Tigar even spoke the language of No. 763, a psy-
chic and energy reading enthusiast who believed her
karma would catch up with her if she sentenced some-
one to death.
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“Now, much of your reading is about the energy in
the human body. Is that right?” Tigar began.

“Right,” she said.

“I mean, chakras are—well, how would you define a
chakra?”

“I would say the chakras are points in the body, in
the energy body that interact with the physical body;
and they’re data centers and energy centers where
we’re receiving and energy is leaving our bodies,” she
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said.

“And in your view, do they occur along meridians?”
Tigar asked.

“Yes.”

“So that there are meridians of energy that run in
the body and along these are the chakras that are cen-
ters; is that—" he said.

“That’s correct.”

“And is that based on a study of eastern medi-
cine?” Tigar said.

“That’s an ancient knowledge, yes,” she replied.
[See above. We wanted to know just how serious this
juror was. The other side wanted to portray her as a
flake. She wasn't.]

When No. 657 turned out to be a Latin teacher,
prosecutors and reporters knew what to expect as
Tigar approached the podium.

He didn’t disappoint.

“Have you ever heard the expression, ‘Ubi societas
ibi jus’ “ he said, then gave the translation. “ ‘Wherever
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there is society, there is this idea of justice.’ ... My pro-
nunciation is wrong, please don’t grade my paper; but
there’s this social structure within which we all live that
defines ... what the rules are?”

“Uh-huh,” No. 657 said.

Tigar sometimes slips in a point during his ques-
tioning—kind of to get potential jurors thinking ahead
to his defense.

Jurors are expected to hear testimony that Nichols
set off small explosives with his son in Kansas and a
brother in Michigan. The defense will contend they
were just having fun.

So, Tigar took special notice when a school bus
driver wrote on her questionnaire that she had a friend
with a homemade cannon.

“Made a big noise?” he asked.

“Yeah,” she answered.

“Did everybody enjoy that?”

“Yeah,” she said. “l guess so. Sometimes it was
pretty loud.”

“Well, you wouldn’t jump to the conclusion that
some fellow that wanted to set off things that made a
noise on the Fourth of July was a bomber, would you?”
the defense attorney said.

“No,” she said.

“Wouldn’t be logical?” he asked.

“No,” she said again.

Point made. [Voir dire is not the place to get commit-
ments on the facts. But you can ask generic questions
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along the line “just because somebody says x is true
doesn’t make it so.”]

It doesn’t always work.

Tigar tried to use a construction superintendent’s
work experience to turn him around from his belief that
someone who intentionally kills many people deserves
the death penalty.

“Did you ever have a situation where you had a
worker out on a job and you looked at him and you
thought, ‘Gee, you know, that’s probably not going to
be a very good worker,” and it turns out they just really
do a great job?” Tigar asked.

“Yes,” the candidate answered.

“You know, the situation (where) somebody kind of
doesn’t look like they’re too coordinated and you put
them in a house and you tell them, ‘Go take and float
that drywall,” and you come back and, whew, they’ve
got a lot of square feet done?”

“Uh-huh.”

“So in your life, ... you have been able to withhold
judgment until you’ve seen how it worked out?” Tigar
said.

“Sure. As the old saying goes, you can’t judge a
book by the cover. | don’t know how anybody can judge
from the outside what’s on the inside.” [These questions
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are tests about open-mindedness, and designed to get
insight into how this juror makes decisions.]

Still, No. 667 was adamant about imposing the
death penalty.
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A few jury candidates have been put off by Tigar’s
manner—and said so.

A Fort Collins scientist said he had seen that
manipulative behavior from attorneys when he was on
previous juries. He complained of how Tigar smiled and
nodded as the judge spoke to candidates Sept. 17.

“It appeared to me that he was smiling and nodding
not necessarily because he was in agreement with the
judge but because he was signaling to the rest of us his
agreement with the judge,” the scientist said. [This “sci-
entist” is the same one who was interested in Eastern
medicine. When he said on his questionnaire that he had
formed some impression of the lawyers, the quoted
response was his explanation of that. You must treasure
these bursts of candor. Most jurors at one level or another
distrust the lawyers, and here is somebody who is admit-
ting it. Your follow-up must establish that this is a thought-
ful person, and then get a commitment that the facts as
proven will determine the result—not lawyer posturing. ]

Another candidate, No. 848, complained, “I felt very
uncomfortable with the defense. | would not want to be
in a dark alley, a light alley, day or night with them.”
[This juror will be off for cause, so don’t worry. But you
need to make sure that she has not spread her ideas
around the other panel members. Jurors wait together to
be questioned, and if there is any strong negative impres-
sion, ask if the juror has shared it with others.]

Tigar at first had no questions, but jumped to his
feet as the candidate got ready to leave.
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“Excuse me, your honor. May | just put one ques-
tion?” he asked.

“Yes, you may,” the judge said, then joked, “In self
defense? Is that name-clearing?”

But Tigar was serious.

“Ma’am,” he asked, “Have you shared your views—
to which you are entitled—with any of the other jurors
riding in the van or in any other context?”

“No, sir,” she replied.

The judge turned serious, too, telling Tigar he
appreciated that question “because | didn’t think of it.”

Victories come in small doses.

The judge is trying to find 64 acceptable potential
jurors, weeding out those who could never vote for the
death penalty and those who automatically would.

Then he will let prosecutors and defense attorneys
make cuts, until 12 jurors and six alternates are left.
Each side gets to knock off 23.

Defense attorneys try to save their cuts for the most
objectionable candidates and try to force prosecutors
to waste the government’s strikes.

So, defense attorneys end up trying to persuade
opponents of the death penalty to consider voting for
the punishment. If that happens, the judge will accept
the candidate and frustrated prosecutors will have
to use a strike they might have saved for someone
worse.

Tigar has won admirers for his skill in swaying
potential jurors to be open-minded.
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It happened most dramatically with No. 474, who
said, “l think that’s something that should be left up to
God and not for me.”

Prosecutors didn’t ask any questions—certain the
judge would remove No. 474.

But Tigar switched the business manager’s opinion
by first asking if she would defend herself if foreign
troops invaded American soil. By the time he was fin-
ished, she agreed to consider both life and death sen-
tences. [Juror No. 474 seemed to us to be conscientious
and open-minded. When you see a juror like that, in any
case and not only one involving the death penalty, you
may need to take steps to save him or her from a chal-
lenge for cause. You do this in the same way you would
set up a challenge you want to make, with leading ques-
tions that suggest the answer that you want.]

Tigar has not been reluctant to take on Matsch,
despite the judge’s reputation for keeping tight control
of his courtroom and having little patience with pre-
sumptuous attorneys.

He asked the judge to stop telling potential jurors it
was OK to change in court any answers they had given
under oath on written questionnaires Sept. 17. Jurors
might get the impression it is permissible for govern-
ment witnesses to give testimony that conflicts with
previous statements, Tigar complained.

The judge agreed to change his remarks.

Tigar also complained about the “tone and content”
of the judge’s questioning of a computer software con-



—
—
(X ==}

Rapport

sultant, who thought computers might be better jurors
than humans.

[After a recess, the judge apologized.]

You can practice voir dire. Sit across from somebody and
ask them a series of questions about themselves. Listen to the
answers. Build a mental picture of that person. This sounds
easy, but is not. Too often, I see lawyers taking in juror
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answers in order to build their good juror/bad juror grid. They
leap to a conclusion too early, like a physician who sees ten
patients an hour and rattles off diagnoses. Don’t be like that.

Remember that all jurors come to court with prejudices.
We all have them. We dignify them by calling them intuition
or common sense. So be clear with the jurors.

“We all have some prejudices. I know I do. It is our God-
given right to have prejudices. Maybe you are prejudiced
against lawyers who look and talk and act like I do. Or
maybe you think that cases like this don’t belong in
court. Whatever. The point of all these questions is that
maybe you have some ideas that you brought to court
that mean you should sit on some other case and not on
this one.”

Some questions about jurors’ attitudes and beliefs will
seem intrusive, to them and perhaps to the judge as well.
Asking a question that the juror resents can get matters off to
a bad start, if that juror winds up on the panel. Ask the judge
to instruct jurors that he or she understands that some may
be reluctant to discuss some of the issues that will come up
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in voir dire, but that the judge and the parties expect and
respect candid answers. Ask the judge to tell jurors that if a
question raises an issue that a juror would rather discuss at
the bench, the juror should say so and the court will accom-
modate the request.

If the court permits you to introduce yourself, do so with
an explanation of why these questions are important. “You
filled out the questionnaire, and then we ask you all these
other personal questions. Hardly seems fair. So let me tell you
some of the same things about me. My name is ... I live here
in ... with my husband and two children ...” And so on.

“Please remember,” you might say, “we want your honest
answers. Don’t be afraid that you will offend somebody. We
have heard it all.” And if you are doing voir dire with a group
of jurors, and get an answer that rubs the wrong way, thank
the juror for candor. Follow up. If the answer reveals a dis-
qualifying prejudice, switch to leading questions:

“I hear you saying that your opinion about insurance
companies might make you lean toward somebody who is
suing an insurance company, is that right?”

You should also consider following up by asking if other
jurors have a different opinion than the juror who expresses
something that is a negative for your side.

Notes

¢ The article is, “What Lawyers, What Edge?”—Hofstra L.
Rev.—(2008)

e Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir. 1994)
e Berger v. United States, 295 U.S. 78 (1935)



Skepticism

Cynics and Skeptics

There is a difference between skepticism and cynicism.
The skeptic doubts the truth of things in order to verify.
The cynic mocks the truth of things in ways that under-
mine all confidence that the right can be discerned.

” .

The skeptic says, “show me,” “prove it,” or, when con-
fronted with palpable nonsense, “don’t pee on my boots

and tell me it’s a rainstorm.”

Skepticism and Trust with Your Client

A client comes to us with a story. Some of it will be misre-
membered, perhaps an honest mistake based on review-
ing inaccurate records. Some of it will be shaded, based
on the client’s natural inclination to gain favor with us, to
make the cause appear worthy, and to reflect the natural
human tendency to regard one’s own actions favorably.
Some of it may be outright falsehood, designed to induce
us to join in an effort to gain an unfair advantage. If we are
appointed counsel, there is the added difficulty: Why
should this client, now held by the state and feeling
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aggrieved, alienated, and mistrustful, trust us to deal honest-
ly and energetically with his situation? The well-known story
of the system that calls itself criminal justice is that there is
hardly an excess of zeal on the part of appointed counsel,
who all too often are simply additional agents in a process
that incarcerates the largest percentage of a population of
any advanced country.

But if we all recognize that human memory is fallible for
many reasons—innocent and otherwise—we will see that a
client’s story must never be taken without skepticism. If we
have internalized the sacred obligation of a lawyer to give the
very best counsel and advocacy of which he or she is capa-
ble, we will see that our skepticism must be governed by the
desire to serve that obligation. When our approach to our
clients has moved from skepticism to cynicism, it is time for
a sabbatical.

When we cross-examine, we recognize—or should—that
mistakes may be of meaning, perception, memory, or veraci-
ty. And even mistakes of veracity can as easily arise from an
understandable motivation as from a conscious desire to
mislead.

The lawyer’s role is delicate. Sit with the client. Listen
carefully. Ask questions. At times, redirect the interview. For
example, don’t focus on the most difficult details in the first
meeting. Get a general idea of the case, then have a second
meeting where you ask questions and get answers rather
than a narrative that the client may later decide was incor-
rect. The balance between rapport and skepticism must be
struck with the lawyer’s personal participation. One cannot
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delegate it to others in the office, even though they may be
present during the interviews in order to be effective as part
of the litigation team.

Express skepticism by talking about the need to inter-
view other witnesses, to gather relevant documents, to revis-
it and rethink as one constructs the story of the past event
that is to be tried. Let the client know that if the eventual jury
believes a client has been false, they will punish him or her
with their verdict—not to mention the consequences that
await the lawyer who defrauds the tribunal or the adversary.

Skepticism and the Human Condition

Dr. Bernard Diamond, a pioneer of forensic psychiatry, wrote
an influential article entitled “The Fallacy of the Impartial
Expert.” His thesis was that by the time an expert has gath-
ered data and come to a conclusion, he or she inevitably
becomes a partisan of the “truth” thus discovered. So it is
with almost everyone, expert or not.

John Milton wrote that “a man may be a heretic in the
truth,” if he believes things only because his pastor says so,
or the assembly so determines. A person’s interpretation of
the world around and its events is shaped by biases long held
and so ingrained as not to be noticeable.

A witness you intend to call is subject to all of the pres-
sures and temptations of any other person. You must exer-
cise skepticism in the same way you do with a client, to help
that person shed prejudices, acknowledge gaps and short-
comings, and prepare to be a credible witness who does not
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claim too much for her recollection and insights. You must
shape a direct examination that takes account of gaps in rec-
ollection, or even unfavorable details. You want the jury to
hear from you and your witnesses any information that might
be used to cast doubt on the witness’s testimony.

Q: Have you always said that the cars were 100 feet
from the intersection?

A: No, initially, I thought they were a lot closer.
But then when I knew I had to come here and take
the oath, I went back to the intersection and paced
it off from where I had been standing to the place
where the two cars crashed.

A witness may have thought about the case and become
committed to a story. That story is his or her “truth.” We seek
information about the times the witness has been inter-
viewed and the influences to which he has been subjected. If
the influences are too great, as when there is an unduly sug-
gestive photo array or lineup, the testimony may be excluded.

Part of skepticism is to understand the witness’s path to
having and holding a “truth” that he or she now embraces. If
a witness’s truth is the product of intolerance or prejudice,
one may never be able to undermine it. If that witness has
appeared for your adversary, your greatest success may
come simply by drawing out the witness’s preconceptions for
the jurors to see.

The second category of committed witness may be will-
ing to alter her or his story by being shown the error in a non-
confrontational way:
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Q: You remember telling the jury that you saw
Ms. Jones at 10:00 in the morning?

A: Yes, I do.

Q: Do you remember ever saying that it was in fact
at 3:00 in the afternoon?

A: No, I don’t remember that.
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Q: Let me show you something that might help you.

You show the witness a calendar page, or a deposition,
or something with the 3:00 version. You proceed in this way
because this witness is not your enemy and you wish to urge
her on to the path that you consider right.

Some witnesses have become committed to their truth
and will not budge with such gentle nudging. For them,
you must document the process by which they arrived at
their present story, and take them through that process. For
example, if a witness once was unsure of an eyewitness
identification, and is now rock-solid positive, there were no
doubt many intermediate steps at which the police and their
allies influenced her recollection. One step at a time, retrace
that path, so that in summation you can talk about how mem-
ory can be shaped by conscious, and less than honorable,
effort.

In the Nichols case, key government witness Michael
Fortier had been interviewed by the FBI at least two dozen
times, a process chronicled in a series of FBI agent reports.
Right after the Oklahoma City bombing, he had denied all rel-
evant knowledge to law enforcement while being overheard
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on an FBI wiretap bragging about what knowledge he had
and could sell to the media. Finally, under pressure from the
FBI, he tried to make a deal—immunity for himself and his
wife and he would testify against McVeigh. The FBI agents
told him that they didn’t really need a lot more to convict
McVeigh. Could Fortier talk about somebody else, such as
Terry Nichols? Over time, Fortier’s professed recollection
about Nichols became fuller and richer. On cross-examina-
tion, I began by having Fortier acknowledge his initial state-
ments, and his effort to make a deal. Then, I used the FBI
interview reports to track his developing story.

For this sort of exercise, you must use your techniques
of witness control, and have at hand all the impeaching mate-
rial to control the flow of narrative. In summation, I talked to
the jurors about how Fortier’s story had evolved. I conclud-
ed: “The Marine Corps builds men; the FBI builds witnesses.”
I based this epigram on a magnificent part of Edward Bennett
Williams’ summation in the case of Treasury Secretary John
Connally. The principal witness against Connally was Jake
Jacobsen, who had bargained for leniency in exchange for
testimony. Williams said:

You know, I think in life you can bargain for and buy
almost everything. You can bargain for and buy man-
sions and villas and priceless works of art. You can bar-
gain for and buy fine jewelry and all the creature com-
forts that you can conjure up in your mind. But thank
God there are some things you can’t buy and you can’t
bargain for. You can’t buy or bargain for wisdom. You
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can’'t buy or bargain for justice, because if you do, it’s
injustice. You can’t buy or bargain for love, because if
you do, it isn’t love that you get. And you can’t buy or
bargain for truth, because it isn’t the truth that you get,
it’s the truth with a cloud of suspicion over it. You can
buy and you can bargain for testimony, and that is what
the prosecution did in this case.
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Skepticism about Your Adversary

Old saying: You trust your mother, but you cut the cards. In
more than forty years as a lawyer, my adversaries number
several hundred. I approached each of them skeptically, not
cynically. However, I confirm oral agreements in writing. I lis-
ten carefully. I don’t accept ambiguities; I clarify them so that
we all know what we have agreed. I recognize that many
lawyers are driven by their clients to play at the edge of the
rules—and even beyond.

In the Oklahoma bombing case of Terry Nichols, the lead
prosecutors acknowledged in private that the defense was
entitled to recuse the Oklahoma judges and get a change of
venue. But they had orders from the highest levels of the Jus-
tice Department to oppose our motions. So we could not
relax, on the off-chance that a judge would construe our lack
of zeal as a concession of weakness.

In that case, as in many others where “national security”
is supposedly at stake, skepticism must take many forms.
The FBI and CIA agents working the case may be economi-
cal with the truth in furnishing information to the prosecu-
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tors. In those cases, you may find wisdom in John Ruskin’s
dictum:

No more dangerous snare is set by the fiends for human
frailty than the belief that our own enemies are also the
enemies of God.

The same excesses of zeal may be found in litigation tac-
tics during private litigation. The journals are full of commen-
tary about scorched-earth litigation tactics, as judges and
lawyers struggle for solutions. That literature is of negligible
value to you in any individual case.

In all the years of practice, I come to believe that the
most useful skepticism question is,“Who is in charge on the
other side?” My mentor Edward Bennett Williams would
sometimes mock an opposing lawyer (not in person but in
discussions at the office) by saying, “He is like a Hartford
insurance lawyer with a five thousand dollar limit.” When
Harold Macmillan was prime minister of the United King-
dom, and Richard A. Butler his deputy, there was a vigorous
Parliamentary debate in which Butler had the leading role for
his side. Harold Wilson led the Labour opposition. Butler was
taking hostile questions from his own and the other side. At
that point, Macmillan came into the chamber. “Stop ragging
the monkey,” Wilson declaimed, “here comes the organ
grinder now.”

Think about it. You know that more than 90 percent of
your cases will be settled, and that the best path to settle-
ment is being ready to go to trial. Many cases do not settle
until the parties have assessed trial risks and benefits on the
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very eve of jury selection, or even as jurors are being ques-
tioned. If you are to settle, you must get the attention of who-
ever will decide on what will be offered or accepted. Some-
times, that is the client. With a corporate or other organiza-
tional client, such as a labor union, the decision will be made
by inside counsel or a management team.

Sometimes you confront a litigation team that in fact
has little if any discretion, its acts and tactics being con-
trolled by partners in their firm or their superiors in a govern-
mental bureaucracy. You cannot believe what you are seeing
and hearing if your nominal adversary is a monkey rather
than the organ grinder. This is the right kind of skepticism
about your adversary. It complements the skepticism that
leads you to “cut the cards,” clarify ambiguity, and confirm in
writing.

If the opposing litigation team is just going through the
motions and not moving the case forward, figure out who is
really in charge. Considering bypassing your day-to-day
adversaries and conferring directly with somebody in charge.
Using the rules of procedure in your court, demand a status
conference. Ask the judge to require that a lawyer with full
authority attend. Often, a firm will send a junior lawyer to a
status conference, seeking to ensure that nothing of conse-
quence is accomplished in terms of advancing the litigation.
The trial judge has the authority to insist, and some court
rules require, that the lawyers have full authority to deal with
any issue, including settlement and dispositive motions. If
the case is close to settlement, the judge can insist that
clients be present as well, or at least available.

Ino4 laideyn
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Irecall a case in the early 1990s in which the federal gov-
ernment was our adversary. We had won in the court of
appeals. The government could not seek certiorari unless the
solicitor general of the United States approved. We sought a
meeting with the solicitor general to convince him to decline
to file for certiorari. I have had a number of such meetings
over the years under the regimes of different solicitors gen-
eral. The structural independence of the SG is modulated
by each SG’s inclination to follow the political objectives of
the administration in which he serves. In the case of which
I am speaking, a deputy attorney general attended the meet-
ing, and it quickly became clear that the solicitor general
would face considerable pressure to take the case to the
Supreme Court because the administration to which the
deputy AG was more directly responsible ardently desired
that he do so.

On another occasion, I can recall being invited to confer
with a deputy solicitor general and being surprised when
heads of Department of Justice sections and an assistant
attorney general, as well as two representatives from a Unit-
ed States attorney’s office, were also present. Looking at the
group, I could figure out who would be consulted, and whose
concurrence would be necessary, to resolve the issue we
were discussing. This is just a case of “reading the other
team.” You get that opportunity when you see who shows up
at a settlement conference, or who comes to court when the
judge insists that a “lawyer with authority” be there.

Experienced Washington lawyers know how to get an
audience with the deciders in federal agencies. There has
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been a great deal of publicity about how this access is some-
times corrupt, but it can also be sought and used responsibly
to steer a case toward favorable resolution.

Some lawyers behave irrationally in terms of litigation
goals because they don’t know the case. These lawyers are
like the ones whose lack of preparation has been document-
ed by studies of litigation costs. Nobody who reads these
words is that kind of lawyer, who wastes his or her own time,
consumes court resources unfairly and does not serve clients
well. On the defense side, I have talked to lawyers retained
by insurance companies who are told that they should not
expend resources at an early stage—hoping that the case will
go away for one reason or another. In those cases, there is an
ethical issue as well as a practical one. The lawyer owes the
duties of zeal and skill to the client, who is the insured, and
not to the company.

Of course, one must be skeptical about the assertions of
the lawyer who does not know the case. That skepticism
must translate into action. File responsive pleadings, start
discovery, conduct some investigation. Using whatever
devices are available, confront that lawyer. He must then
learn the case well enough to try or settle it, or pull back and
let the case go because it was meritless to begin with.

I can recall representing a major corporation sued in fed-
eral court. The case was brought on behalf of several dozen
plaintiffs. It was copycat litigation based on another lawsuit
that had been filed elsewhere—except that these plaintiffs
lacked many of the qualities that made the other case
stronger. Corporate management at first wanted to drag the
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case out, doing expensive discovery, hoping that this would
deter plaintiffs’ counsel. We convinced them that instead of
that we should promptly move for summary judgment on
most of the claims. By quickly exposing the heart of the dis-
pute, we convinced plaintiffs’ counsel that there was much
less to the case than he first thought, and much more risk of
losing it all. We settled on favorable terms.

In this case, we had first to evaluate the merits and the
potential evidence. We needed rapport with the client, and
the courage to speak truths that the client might find uncom-
fortable. We needed to justify our skepticism about the mer-
its of the adversary’s case. And then, we had to convince the
client that we should drive the case to conclusion by a direct
route.

Cultivating Skepticism among Jurors

In some cases, the lawyer for one side can work the jurors
into a passion early in the trial and ride that sentiment all the
way home. Those cases are rare, and if you think you are in
one of them, consider a change of venue or better voir dire
techniques.

In almost every trial, juror skepticism is your friend. It is
a two-way proposition. You cannot invite the jurors to be
skeptical about the other side without inviting critical exam-
ination of your own case. We teach jurors to be skeptical by
applying the principle of empowerment and its next friend,
transparency—as discussed in Chapter Nine.
Earlier, I included some material on voir dire. One theme
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of that material is to find out how prospective jurors use evi-
dence and insight to decide matters in their own lives and
work. A schoolteacher interrupts a fight in the schoolroom.
How does she decide who is right and who is not? A mechan-
ic makes a diagnosis of what is wrong with a car. We ask
questions in voir dire to find out how people approach these
issues, that is, whether and how they employ skepticism in
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their lives and work.
One way to encourage skepticism is to set the terms of
discussion: Here is an example from a defense summation:

I want to thank you for listening to us, for taking time
away from your lives and work over the past several
months to listen to the evidence; and now I'm going to
ask you one more favor, if I may. It may be that you, after
three hours and a half or three hours and forty-five min-
utes of government counsel’s summation, looked inside
yourself and said, well, how in the world are they going
to answer that? And I'm going to ask you a favor. I'm
going to ask you to let me start with a clean page.

You know, [—when my two older kids were younger,
sometimes they’d fight and I'd go into the next room and
I'd turn to John, and I'd say, “John, what happened?”

And he’d tell me some version, and then I'd turn to
Katie and I'd say, “What happened?” And she’d start to
tell me, and I'd start to interrupt her, say, “Well, that’s not
what I heard.” Then I realized that I wasn’t really being
fair to John or to Katie unless you heard each one of
them out right from the beginning before I tried to unrav-
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el whatever was the difficulty. So I'm asking you that
favor as Ron Woods and I try to talk about the evidence
that’s been received here.

Telling the Judge to Be Skeptical

Jury research tells us of cases in which jurors decide differ-
ently from the way the judge would have. In civil cases, we
see these differences when judges grant discretionary
motions for new trial, or even judgments notwithstanding the
verdict. In criminal cases, of course, a jury verdict of acquit-
tal places matters beyond judicial control, so we have to read
books about jury behavior to see how judges think.

I remember taking over defense of a libel case several
decades ago. The partner who had the case before I got it had
filed, and lost, a motion to dismiss the complaint for failure
to state a claim. Personally, I think that such motions are
rarely meritorious in a world where notice pleading is the
rule. The district judge, the late John H. Wood, had not
thought much of the motion and at oral argument had
roughed up the partner pretty badly.

I looked at the case and after some discovery decided
that a motion for summary judgment was a good idea. The
news story under attack was a fine piece of investigative
journalism and, although it made some strong accusations,
the reporter had good sources and we were sure that there
was nothing that would raise the red flags of intentional or
reckless falsehood. On the day set for oral argument of the
summary judgment motion, Judge Wood was in a particular-
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ly bad mood, having been mishandled by Braniff Airlines in
getting back to San Antonio from El Paso the night before.
As our case was called he said, “This motion looks an
awful lot like that one filed by that other fellow that I denied.
I am inclined just to give you the same ruling.”
I borrowed a line from Edward Bennett Williams, “Well,
Your Honor, I feel about this motion like the mountain man
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said about his pancakes, ‘no matter how thin I make 'em,
Judge Wood laughed, and said,
“You mean it is like the old boy who goes to the baseball

2

there’s always two sides.

game and asks a kid the score. The kid says, “They are ahead
fifty to nothing.” And the old boy says, “Aren’t you discour-
aged?” “Heck no,” says the kid, “we ain’t had our ups yet.”
Judges differ a great deal in their expressed willingness
to be persuaded by advocacy. Some judges tell you that 95
percent of the cases are destined to come out one way, that
they are professional deciders and that the advocates’ oral
presentations do not often make a difference. Other judges,
such as Myron Bright and the late Richard Sheppard Arnold,
profess to be much more open-minded and say that they
change their minds often based on advocate presentations.
Given that many federal and some state trial judges prefer
written briefs, to be followed without oral argument by a
written order, it is a real challenge to encourage a court to be
skeptical enough to take a fresh look at a problem. Judge
Patrick Higginbotham has written an article critical of trial
judges for not taking the bench more regularly rather than
resolving disputes with written orders.
In appellate courts, you must often tell the court why
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oral argument should be granted. If you want oral argument
on a trial court motion, ask for it in your motion, and give rea-
sons.

e The facts and law on this motion are intricate, and we
want to be sure we answer the court’s questions based
on our close familiarity with the record. Only oral argu-
ment can fulfill this need.

e We need an evidentiary hearing in this case because the
proof is in the hands of witnesses who must be subpoe-
naed in order to get their testimony on the crucial, and
disputed, facts.

Why discuss oral argument in a chapter on judicial skep-
ticism? Appellate judges read briefs and come to a tentative
conclusion. That conclusion may be reinforced by a memo
from a law clerk, or by talking to other judges on the panel.
Oral argument is the last clear chance to observe the judges’
concerns and to respond to them directly. It is the opportuni-
ty to cultivate skepticism about a tentative conclusion a
judge, or her colleague, has reached.

If a judge expresses hostility or even anger about your
position, understand that you are being given something of a
gift: At least you know where you stand. Thank the judge for
her candor, and suggest that there is an alternative way of
looking at things. “I appreciate Your Honor’s sharing that
view. Respectfully, there is another way to see the issue. Let
me share that idea with the court.”

On some issues, there is authority that there must, as a
matter of due process, be an evidentiary hearing in the trial
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court before certain kinds of decisions can be made. Compe-
tency of a defendant in a criminal case is one such issue. The
law and literature of summary judgment procedure tells us
which issues may and may not be resolved without evidence
subjected to the adversary process.

Some trial judges post tentative rulings on motion days.
They believe that this practice helps counsel. Other judges
say that the tentative ruling is a trap for the judge that leads
him or her to have a closed mind. In some courts, the tenta-
tive rulings are really the work product of law clerks, with
minimal review by the judge. Your job is to convince the
judge that the tentative proposed solution is inefficient and
ineffective and that there is a better way—yours. You “under-
stand how one might take such a position, but that position
doesn’t take account of ...”

One way to breed skepticism, which is to say an open
mind, with your judge is always to be completely prepared on
the facts and the law. Do not regard trial court oral argument
as trivial. All opportunities to appear before the judge and
argue are to be taken very seriously, because you are build-
ing a sense that you are in charge. This is especially so when
the case is assigned to a single judge for the entire pretrial
and trial phase.

I observed a court hearing in a high-profile case involv-
ing civil rights. I thought the government attorneys were ill-
prepared and ineffective. Yet the judge listened to them and
considered their arguments with the same care and attention
given to the other side, whose lawyers were well-prepared.
After the hearing, I sat with the judge in his chambers and
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asked how he managed to be patient when the lawyers’ con-
duct seemed to give him reason to reproach them. He replied
that if he lashed out at lawyers for one side, then that would
become the media story of the hearing for that day and per-
haps for the entire case. The lawyers would resent the tone
and content of the judge’s remarks and perhaps be even less
cooperative in the process. The judge would make clear what
he expected, but would do so even-handedly. He hoped that
when he eventually decided the important issues in the litiga-
tion, that demonstrable patience with both sides would con-
tribute to lawyer and client acceptance of what would surely
be a controversial ruling.

I take two lessons from this encounter. First, I wish more
judges were like this one. Second, often a judge will seem
unduly patient with your opponent’s obstructiveness, but in
time your careful preparation and intelligent presentation—
your rapport—can carry the day.

Some years ago, I wrote:

A courageous, wise, and gentle judge in Los Angeles,
acquitting a defendant of draft evasion in 1972, apolo-
gized for himself and his colleagues by recalling Chester-
ton’s words about the English judges: They are not cruel,
they just get used to things. This judge knew that the
law’s customary rigor and customary inhumanity can be
crueler than deliberate vengeance; the structure of law
and legal penalties, as seen by the individuals caught up
in the system, is so profoundly alienating.
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Notes

The Michael Fortier cross is available on Westlaw in the
OKLA-TRANS database. Relevant excerpts are in the Nichols
chapter of Trial Stories, and in Chapter Ten of Examining
Witnesses.

The Williams summation is reprinted with commentary

in Persuasion: The Litigator’s Art.

The Diamond article is at 5 Archives of Criminal
Psychodynamics 221 (1959).

The work of Neil Vidmar and Shari Diamond on jury
behavior is valuable. You can find references online.

On oral argument, Myron Bright & Richard S. Arnold, “Oral
Argument? It May Be Crucial!” 70 ABAJ 68 (Sept 1984).
The case on a due process right to a hearing is Panetti v.
Quarterman, 127 S.Ct. 2842 (2007)(due process hearing on
competency).

Patrick E. Higginbotham, “So Why Do We Call Them Trial

Courts?” 55 S.M.U. L. Rev. 1405 (2002) (a good analysis
of federal district judges’ work habits).
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Observation

"Well Observed”

Trial lawyers observe the world in a special way. I think
their approach is, or ought to be, like that of the impres-
sionist painters.

Claude Monet painted a picture of boats in the Le
Havre harbor, as though seen through a mist. His brother
asked him what to call the painting, so that it could be
included in an exhibition. “Put ‘impression,’”” Monet is said
to have replied. The brother thought this title too short,
and changed it to “Impression of Rising Sun.” From this
title, an art critic who reviewed the exhibition coined the
term “impressionist.”

Traditional art critics decried the new “school,”
lamenting that its practitioners did not pursue lines and
details. The work appeared to them undisciplined. If you go
to a gallery and see impressionist work alongside that
which preceded it, you will see what those critics were talk-
ing about. An impressionist scene of people by the seashore
draws our attention to this or that important aspect of the
scene. We can deduce from the way figures and objects are
arranged a point of view about what we are seeing.
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Much pre-impressionist work is obsessed with detail.
Every figure is carefully drawn. We want to study the entire
canvas for insights that may be drawn even from minor per-
sonages in dimly illuminated corners.

You, the trial lawyer, are an impressionist. The rules of
procedure and evidence constrain you. Witnesses’ recollec-
tions of past events are imperfect, as if seen through a mist,
for that is the nature of human memory. You have a clear goal
in mind—asking the jurors to focus on particular events and
people to see through the mist and to focus on particular
events, and on the justice of your client’s cause.

I like the term “well observed.” It denotes care in seeing,
and discernment in selecting details that will turn out to be
important. To have “well observed” means not to have let a
single detail escape notice, even if that detail will eventually
play no part in the trial. I once tried an income tax evasion
case involving millions of dollars. Our side carefully studied
one of the prosecution’s exhibits that purported to show that
our client received a lot of money on a transaction. But the
document in fact did not support that theory, and we were
able to make that point in cross-examining the government’s
summary witness. Jurors, talking to us afterwards, remem-
bered that exhibit, by number and significance.

The impressionists were as skilled at drafting and paint-
ing as their predecessors. However, they focused on the
“gestalt view” of conveying a mood. When one examines a
Monet, for example, one sees that the mood is built up from
details of light, shadow, placement, and personality. And in
the end, Monet honors the same code as the trial lawyer: He
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does not force upon the viewer a conclusion about the scene,
but has confidence that his portrayal sends a message in a
way that the viewer will understand. The viewer—judge or
juror—will more likely adopt the perceived significance
because he or she has participated in figuring out what it
means.

A part of “well observed” is respect for the principle that
every character will not have equal importance in the tableau.
This is the problem of flat characters and round characters.
One might extend a similar classification to documents and
objects—they too have relative levels of importance. This is
what I wrote in Persuasion: The Litigator’s Art:

Any story is peopled with protagonists and
observers. There will also be incidental characters who
will have something more or less important to con-
tribute. An incidental character may simply identify a
document, or may play an important role as, for exam-
ple, an expert witness.

As you think of retelling the story in summation, you
cannot expect the jurors to remember and care about
every detail of every witness’s life. Nor would you wish
them to do so, for you would risk cluttering the story
with unnecessary detail. Like the dramatist, you will
spend time and energy making only a few characters
“round,” in the sense of exploring deeply their motiva-
tions, background, needs, strengths and weaknesses.
These are the characters with whom you wish the jurors
to identify, either to embrace and sponsor them or to
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reject them. You want the jurors to recall the flat charac-
ters, but only as connected to some event, trait or object.

To illustrate, consider this case—Mary Johnson, an
African-American, has long worked for Barkis Indus-
tries. She is in charge of purchasing. She is 35 years old,
divorced and the mother of two children: a daughter, 7,
and a son, 5. Ms. Johnson retains you to sue Barkis and
her immediate superior, Thomas Copperfield, for racial
discrimination in promotional and pay policies. In our
first look at this situation, assume you have rejected the
idea of a class action—you will try this case on the theo-
ry that Ms. Johnson was denied raises and promotions
due to the racial bias of Copperfield, acquiesced in by
upper-level management.

The trial will feature dozens of witnesses. You must
decide how to present these witnesses—yours and the
opponents'—memorably and persuasively. Ms. Johnson
must be a round character. You must present all the
details of her qualifications, her preparation for this job,
her aspirations, and the unjust events at work. You have
no choice in this regard, because the defense will also
present her as a round character, though possessing dif-
ferent characteristics. They will wish to show her as
unprepared, unqualified, ill-motivated. Unless the other
side is stupid, some of the negative aspects will be sup-
ported by evidence; were this not so, the case would set-
tle short of trial.

By the same token, Mr. Copperfield must also be a
round character. The other side will present him as
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thoughtful, reasonable, careful. The evidence may offer
you choices about how to present him. Is he the archi-
tect of these wrongful acts, harboring an active racial
bias? Or is he going along with a policy—tacit or
expressed—from those in the hierarchy above him, will-
ing to advance himself at the expense of others? If you
make the latter choice, and the evidence is there, you
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may want to introduce another “round” character: one of
Copperfield’s superiors, who directs events while stay-
ing in the background.

The point is that you must—early on—choose your
major characters and identify their motivations. This is
why I always insist that you start work on each case by
thinking about your summation. Every day, or every
week, pick up the file and “say your case.” ...

We cannot, and would not want to, tell the complete
story of every witness. ... Rather, we want to extract
from these witnesses’ stories just the relevant, important
material, and present it memorably. So we will make
these witnesses into flat characters, possessing only one
or a few characteristics that matter. We will introduce
these flat characters and give them titles, to help us iden-
tify and remember their functions.

Tony Axam and Robert Altman have called this
process part of the “picture theory of trial advocacy.”
They tell us of a witness named Maria, who saw signifi-
cant things. Maria was a maid. So the trial lawyer called
her “Maria the maid” every time her name came up. Her
profession gave her access to the events at issue, and
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the phrase conjured an image of her witnessing the
events.

In our case, we might have “Micawber the personnel
director.” Or maybe, for our case, we would call him
“Micawber the personnel man.” If Copperfield’s assis-
tant supports the defense, we call her “Copperfield’s
assistant Ms. Smith.” On our side, we might have “Ms.
Johnson’s friend Sara Ball,” “the next-office man, Mr.

” K«

Wilson,” “the damages expert Dr. Overby.”

Usually, you will identify and be able to name all the
flat characters before trial begins. Sometimes a flat char-
acter can pick up a picturesque nickname as the case
goes along—the doctor who helped out, the executive
who couldn’t remember, the accountant who made a

mistake.

Learning to Observe from
Different Perspectives

In law school, we read cases and try to identify the ways that
one reported decision is different from another. We speak of
“distinctions without a difference.” That learning, which
occupies a great deal of time in our first year of law school,
may not help in preparing for trial. Reported decisions have
a formal structure dictated by substantive and procedural
rules. As the legal realists taught us, judges may be influ-
enced by ideas and events that they do not acknowledge,
such as sympathy for one party or a feeling that strict appli-
cation of a rule will lead to injustice. Courts may trivialize
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important principles in order to decide a case on relatively
technical grounds; for example, much litigation over the
death penalty turns on rather esoteric notions about habeas
corpus that judges on both sides of the debate have devel-
oped in order to reach results that fit their ideological predis-
positions.

As trial lawyers, we must learn to observe by seeing
events through several lenses or sets of eyes: the jurors’, the
client’s, the witnesses’. Some years ago, I represented a
woman Air Force officer charged with consensual sexual
relations with a civilian woman. The Uniform Code of Mili-
tary Justice termed the conduct “sodomy.” The military judge
rejected arguments based on the selective prosecution of gay
sex—arguments that eventually the Supreme Court would
accept in Lawrence v. Texas. The defendant’s alleged sexual
partner testified for the prosecution, but we attacked her
credibility on a number of grounds. The military “jury” could
acquit if it disbelieved this witness. Of course, I was not pres-
ent during deliberations that led to acquittal. However, I
believe that at least some jurors were moved to acquit by
thinking about the literal definition of sodomy. That defini-
tion covered all oral-genital contact, regardless of the gender
or marital status of the participants. Under that definition,
the male military officers sitting in judgment were all felons
if they had ever kissed their wives below the belt. I think that
realization—that “observation”—made them open to picking
apart the evidence to find a basis to acquit.

In the Terry Nichols Oklahoma bombing case, the FBI
search found nitromethane in Mr. Nichols’ house. Nitro-
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methane may have been an ingredient of the Oklahoma City
bomb. The nitromethane was in a small bottle labeled “model
airplane fuel.” Our search of the house turned up a model air-
plane right next to where the bottle had been. In the same
case, the government proved that marks on the floor of a
storage shed were consistent with barrels having been stored
there. Our investigation showed that the defendant’s barrels
were not the same size as those that had left rings on that
floor. Both of these “finds” represent balloon-popping facts,
deflating a significant adversary contention while casting the
adversary as unobservant or unable to see the whole picture.
Then there is the story of the legendary Eugene Pincham
of Chicago, representing a man charged with murdering his
wife. The wife’s body had never been found. Pincham’s
defense was based on the idea that perhaps the wife had run
off and was still alive somewhere. In summation, he said,

And members of the jury, how does the State know that
she is not out there somewhere right this minute, walk-
ing around happy as can be, and (he turned toward the

"”

courtroom door), “Oh my God, there she is

After the furor calmed a bit, Pincham said, “You see, you
all turned your heads to look at that door and that shows you
have a reasonable doubt.”

The jurors convicted Pincham’s client. The foreperson
came out of the jury room after the verdict and said, “Pretty
good trick. But Mr. Pincham, your client didn’t turn and look
at that door!”
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Using Others’ Eyes and Ears—
and Insights

Trial lawyering is a team sport, somewhat like sailing. When
you sail, somebody is at the helm, but you rely on the eyes
and ears of the entire crew. A captain also consults charts
and guides prepared by experts. This is much like the lawyer
who does the “stand up” work at a trial, and who brings into
play all the accumulated insight of many people.

Because the deciders—the jurors and judge—will see
the case as a whole picture, good trial preparation requires
that you have a team and that all members of the team are
involved in the entire job of preparing the case. Associates,
investigators, law students, and paralegals should all under-
stand the evolving vision of the case as a whole. They will do
better at their assigned tasks with that understanding. Also,
some of us (me included) have a habit of adopting a certain
view of events and holding on to that view even when evi-
dence mounts against it. A team that is encouraged to see the
case as a whole and to share ideas can help prevent that sort
of ossification. The best observation point is from high
ground, from which one can survey the entire landscape of
the litigation. All the team members should be up there
where they can get a good view.

I get a lot of credit for saying in the Terry Nichols case,
“He was building a life, not a bomb.” We owe that thought to
Cathy Robertson, who was working on the case as a parale-
gal and mitigation specialist. One day, she stepped out of her
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office into the central room into which all office doors in our
suite opened, and said those powerful words.

In short, you increase the value of rapport and skepti-
cism by inviting others to have and share those values.

Ambiguity—for and against You

As you observe, never forget who will have the burden of
proof. An element of proof may be enough to create a doubt
in a criminal case. In a civil case, that single item of evidence
may be enough to prevent a plaintiff from sustaining her bur-
den. That same bit of evidence will not have the persuasive
power to sustain the burden that must be borne by the party
with the risk of non-persuasion. It is a question of point of
view. Most evidence is ambiguous, in the sense that it can be
interpreted in different ways. The burden of proof tells you
who wins when the ambiguity points equally strongly in two
directions.

In the Nichols closing, I tried to deal with ambiguous evi-
dence and the prosecutor’s burden of proof:

So suppose you did look at all the facts and you
respected the presumption of innocence and you didn’t
start out saying that Terry Nichols must have done it.
Suppose you saw him as secretive, as insecure. Suppose
you saw him on the twenty-first as a citizen scared, as
you or I would be if we went to the police station, having
seen Janet Reno on the television and knowing that we
knew this guy Tim McVeigh and had been in business
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with him and trying to remember it all and give them the
leads: Go get those sheds; I don’'t know about a Ryder
truck, but I do know about McVeigh; I can tell you
details.

Suppose you looked at him as a man who loved his
children and nurtured them. Suppose you looked at him
even in the adversity that he confronted when [his son]
Josh’s mother wasn’t around. Suppose you looked at him
as married and having started another family. Suppose
you looked at him as someone divorced and yet whose
ex-wife was still saying, “Well, Josh can come and live
with you.” Suppose you understood that his marriage to
[his current wife] Marife was rocky and difficult, a fact
we did not try to hide from you. Suppose you understood
that Marife had said, “No more McVeigh; I'm jealous, I
can’t stand it.” Suppose you heard again the voice that
morning on Friday when [his former wife, Josh’s mother]
Lana Padilla had insulted her, “She sleeps too late.
What’s she doing?” As though it’s any of Lana Padilla’s
business; but as the great American novelist Kinky Fried-
man said, “ex-wives will stay with you through thick.”
You know, she said it, and Marife was insulted by it; and
she said she was going to leave is how bad it was. She
even remembered in these notes on the eighteenth: “Nice
night, no arguments.”

There is a wonderful illustration of point of view in the
writings of Sir Arthur Conan Doyle, and I used that in a sum-
mation:

aAl4 181deyn



132

Nine Principles of Litigation—And Life

The evidence in this case—the judge is going to tell you
about it and tell you about how to choose when it seems
to point both ways. Circumstantial evidence—that is,
evidence that somebody checked in a motel or made a
phone call or did this, yes, even fingerprint evidence as
we’ll discuss—that circumstantial evidence, Sherlock
Holmes once told Watson, is kind of like a stick on the
ground. If you stand here and look, it seems to point
there just as sure as could be; but if you walk around the
other side and look, it points to exactly the opposite
direction.

Seen and Unseen Elements
of the World around Us

Each person’s impression of what she sees and hears will
vary depending on social, historical, cultural, and personal
factors. We see the world around us and the people and
objects in it. What we understand about those observations
will vary depending on many things. Some of these things are
summed up in the classic “hearsay dangers” of perception,
memory, meaning, and veracity. We are limited by physical
conditions that limit our ability to see. When we want to use
the information we gather by seeing, we may not remember
details. We may misinterpret what we see. Veracity? Our
social and cultural biases skew our interpretation, not to
mention the metaphorical “lying to oneself.”

In an oft-reported study at Harvard Medical School, cats
were raised in a room whose walls were painted with verti-
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cal stripes. Later, they had difficulty recognizing horizontal
elements around them. The scientists concluded that specif-
ic neurons in the brain had particular functions in processing
data, and the neural pathways that would otherwise have
interpreted horizontal lines were undeveloped.

This study provides a way of thinking about our job of
observing, interpreting, reporting, and acting upon data
about a client’s situation. We seek rapport and deploy skepti-
cism so that we will understand and act upon a broader range
of clues about the client’s situation. “Observation” is no good
unless we have learned what to look for, and have trained
ourselves to see. As I have noted above, in representing a
capital-case defendant, the ABA Guidelines tell us to go back
three generations for information about how this person’s
life was shaped. In looking at evidence of a car accident, we
will need help understanding signal lights, automobile con-
struction, and road surface conditions.

G.K. Chesterton tells a magnificent tale about observa-
tion, and about the inadequacy of some questions to get rele-
vant truth. Father Brown and his friends Angus and Flam-
beau are trying to solve a mystery. A man named Smythe has
disappeared. Angus has told them the story of a man named
Welkin:

“Father,” said Flambeau, after a pause, “upon my
soul I believe it is more in your department than mine.
No friend or foe has entered the house, but Smythe is
gone, as if stolen by the fairies. If that is not supernatu-
ral, 7
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As he spoke they were all checked by an unusual
sight; the big blue policeman came round the corner of
the crescent, running. He came straight up to Brown.

“You're right, sir,” he panted, “they’ve just found poor
Mr. Smythe’s body in the canal down below.”

Angus put his hand wildly to his head. “Did he run
down and drown himself?” he asked.

“He never came down, I'll swear,” said the constable,
“and he wasn’t drowned either, for he died of a great stab
over the heart.”

“And yet you saw no one enter?” said Flambeau in a
grave voice.

“Let us walk down the road a little,” said the priest.

As they reached the other end of the crescent he
observed abruptly, “Stupid of me! I forgot to ask the
policeman something. I wonder if they found a light
brown sack.”

“Why a light brown sack?” asked Angus, astonished.

“Because if it was any other colored sack, the case
must begin over again,” said Father Brown; “but if it was
a light brown sack, why, the case is finished.” ...

“You must tell us all about it,” said Flambeau with a
strange heavy simplicity, like a child. ...

“Have you ever noticed this—that people never
answer what you say? They answer what you mean—or
what they think you mean. Suppose one lady says to
another in a country house, ‘Is anybody staying with
you?’ the lady doesn’t answer ‘Yes; the butler, the three
footmen, the parlormaid, and so on,’” though the parlor-
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maid may be in the room, or the butler behind her chair.
She says ‘There is nobody staying with us,” meaning
nobody of the sort you mean. But suppose a doctor
inquiring into an epidemic asks, ‘Who is staying in the
house?’ then the lady will remember the butler, the par-
lormaid, and the rest. All language is used like that; you
never get a question answered literally, even when you
get it answered truly. When those four quite honest men
said that no man had gone into the Mansions, they did
not really mean that no man had gone into them. They
meant no man whom they could suspect of being your
man. A man did go into the house, and did come out of
it, but they never noticed him.”

“An invisible man?” inquired Angus, raising his red
eyebrows. “A mentally invisible man,” said Father Brown.

A minute or two after he resumed in the same unas-
suming voice, like a man thinking his way. “Of course
you can’t think of such a man, until you do think of him.
That’s where his cleverness comes in. But I came to
think of him through two or three little things in the tale
Mr. Angus told us [about a man named Welkin who was
Smythe’s rival for the affections of a young lady]. First,
there was the fact that this Welkin went for long walks.
And then there was the vast lot of stamp paper on the
window. And then, most of all, there were the two things
the young lady said—things that couldn’t be true. Don’t
get annoyed,” he added hastily, noting a sudden move-
ment of the Scotchman’s head; “she thought they were
true. A person can’t be quite alone in a street a second
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before she receives a letter. She can’t be quite alone in a
street when she starts reading a letter just received.
There must be somebody pretty near her; he must be
mentally invisible.”

“Why must there be somebody near her?” asked
Angus.

“Because,” said Father Brown, “barring carrier-
pigeons, somebody must have brought her the letter.”

“Do you really mean to say,” asked Flambeau, with
energy, “that Welkin carried his rival’s letters to his
lady?”

“Yes,” said the priest. “Welkin carried his rival’s let-
ters to his lady. You see, he had to.”

“Oh, I can't stand much more of this,” exploded
Flambeau. “Who is this fellow? What does he look like?
What is the usual get-up of a mentally invisible man?”

“He is dressed rather handsomely in red, blue and
gold,” replied the priest promptly with precision, “and in
this striking, and even showy, costume he entered
Himalaya Mansions under eight human eyes; he killed
Smythe in cold blood, and came down into the street
again carrying the dead body in his arms—"

“Reverend sir,” cried Angus, standing still, “are you
raving mad, or am I?”

“You are not mad,” said Brown, “only a little unobser-
vant. You have not noticed such a man as this, for example.”

He took three quick strides forward, and put his hand
on the shoulder of an ordinary passing postman who had
bustled by them unnoticed under the shade of the trees.
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“Nobody ever notices postmen somehow,” he said
thoughtfully; “yet they have passions like other men, and
even carry large bags where a small corpse can be
stowed quite easily.”

The postman, instead of turning naturally, had
ducked and tumbled against the garden fence. He was a
lean fair-bearded man of very ordinary appearance, but
as he turned an alarmed face over his shoulder, all three
men were fixed with an almost fiendish squint.

There is so much in this narrative. Nobody “sees” the
postman because he is a part of the landscape, someone who
could not be thought of as playing a sinister role in events.
Father Brown also tells us a powerful truth about question-
ing, noting how the witness will answer depending not on
what is asked but on what she thinks is being asked.

In Christopher Fry’s play, “The Lady’s Not for Burning,”
the outspoken soldier Thomas Mendip strides into the
mayor’s office and notices the mayor’s clerk doing sums.

“They told me nobody was here,” Mendip says.

“It would be me they meant,” the clerk replies.

The “invisible man” can show up at the strangest times.
At a panel discussion of general counsels, the participants all
agreed that one of the scariest part of their jobs was the risk
of surprise in a docket of litigation. Their experience, and jus-
tified fear, is valuable no matter how many cases you have,
and no matter what your role.

One of the lawyers on the panel is general counsel of a
large home appliance manufacturing company. A family sued
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the company on a claim that their refrigerator had caught fire
and burned their home. The lawsuit claimed that the refriger-
ator had a design or manufacturing defect that had caused a
short-circuit. The company investigators discovered that the
plaintiff family used several extension cords in their home,
and that the refrigerator had been connected to the wall out-
let with a light-duty cord suitable only for use with table
lamps. The inadequately sized wires in the cord must have
heated up and caused the fire. So the company lawyer felt
pretty good about the chances at trial, and even thought the
case might be settled on favorable terms.

Then, the outside lawyer and the company hired a con-
sultant who convened three focus groups to discuss the evi-
dence and issues in the case while the lawyers looked on and
listened from an adjacent room. The three focus groups all
arrived at the same question: “Had the family ever called the
company’s authorized repair provider for service on the
refrigerator? And if so, why had the service person not noted
the use of the wrong extension cord and done something
about it?”

This was a factual issue that the plaintiff’s lawyer had
never raised, and that was a surprise to the company as well.
Indeed, there had been two service calls on that refrigerator.
Now the case began to look very different. The general coun-
sel drew from this experience the lesson “almost always use
focus groups before trial.”

I drew a different lesson. Many cases don’t have a focus
group budget, let alone a mock trial budget. I wonder why the
plaintiff’s lawyer had not so thoroughly investigated the case
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that the refrigerator repair record was in the case file. Every
lawyer in that case—on both sides—had been going through
the motions of getting ready for trial in the same old way, and
had not been thinking deeply enough, with enough originali-
ty, looking at matters from all sides, saying the case every
day. They had not observed.

I do not say that focus groups are a bad idea. If the budg-
et permits, formal or informal rehearsals before such a group
can help the trial team understand whether the proposed
case narrative holds together. They can see hot-button issues
that they might have overlooked. But the money spent on
focus groups is wasted if the lawyers have not done their job
of observing.

Helping Jurors to Observe

The jury is a collective institution. The judge’s instructions
remind jurors to deliberate together and share their insights.
The jurors’ mutual recollection controls, as does their collec-
tive verdict. The trial lawyer must know that individual jurors
have different ways of remembering, and also that the delib-
eration process often yields results very different from those
that would obtain if twelve people individually thought about
the case and then voted without talking to each other.

At trial, we help jurors to observe by acknowledging the
independent impression of each juror, as well as the group
dynamic that the process requires. Because of differences in
the way people receive and process information, presenta-
tion of the case must appeal to sight as well as hearing. Jury
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argument must be illustrated with exhibits. Witness question-
ing must be have a structure. All of these issues are dealt with
in more detail in the chapter on presentation.

For the moment, let us consider the nature of group
observation as compared with individual observation. In an
experiment conducted at the University of Michigan, mock
jurors were given media publicity about a sensational crime.
Then, they listened to evidence about the crime. They were
instructed not to pay any attention to the newspaper materi-
al they had read, which contained information that was not
admissible at the trial. When polled one by one, most of these
mock jurors relied on the inadmissible material in reaching a
decision.

Then, the experiment was repeated: mock jurors were
given the same media publicity and the same evidence, and
told to deliberate together and try to come to a decision. In
this instance, a majority of jurors followed the judge’s
instructions and did not consider the inadmissible material.

Our trial presentation is limited by the rules of evidence
and procedure as well as by our own choices of what to offer
and when to offer it. When we sum up, we are speaking to the
jurors as a group. We are asking them individually to bring
their insights and memories to bear, and collectively to do so
within the rules as laid down by the trial judge. When we
refer in summation to the judge’s rulings on evidence, and to
the jury instructions, we are seeking to shape the jurors’ col-
lective picture of what occurred. When we choose images,
analogies, and metaphors, we want those to strike a respon-
sive chord in all or almost all of the jurors.
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Witnesses as Observers

I once wrote:

Facts are mutable because we never see them in litiga-
tion. We see instead their remnants, traces, evidences,
fossils—their shadows on the courthouse wall. The wit-
nesses recount: They have perceived, do now remember,
can express and want to tell the truth, more or less.
Things—paper, hair, bones, pictures, bullets—parade by,
each attached to a testifier who alone can give them
meaning. At proceeding’s end, the advocate will try to
impose some order on all of this, and convince the trier
that it makes a certain kind of picture.

A witness saw, heard, or felt—experienced—something.
Your job is to convey the relevant part of that experience to
the jurors. You must do this within the confines of substan-
tive and procedural rules. You must ask the witness to use
words, and, if possible, you will also use pictures, diagrams,
or objects to complete the picture made by the words. The
problem is that when the witness speaks, she has a mental
picture of what happened. The jurors, collectively and indi-
vidually, may interpret the witness’s words to conjure a dif-
ferent image than the one the witness is trying to convey.

This is not a complicated idea. If I ask a group of people
to get a mental picture based on a word I am going to speak,
and then I say “pediatrician,” some listeners will a male doc-
tor and some a female. Something similar happens if the
word is “truck,” “motel,” “president,” “dog,” and so on.
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The witness’s observations are worth little unless you
break down your questions to the witness into small enough
parts to convey exactly what you want the jurors to under-
stand. Practice this by standing in front of the mirror and ask-
ing yourself to describe what you are wearing and the room
you are in. Seek out ways to illustrate the witness’s testimo-
ny. You can do this without interrupting the flow of examina-
tion by having a notebook of illustrative exhibits in front of
the witness, pre-marked and pre-admitted. Depending on the
courtroom configuration, you can show these on an over-
head projector, an ELMO device, a TV monitor, or (enlarged)
on an easel.

A second aspect of the witness as observer is helping the
jurors to see why this witness is probably accurate. You are
forbidden from improper vouching for the witness, but all
witnesses have a reason to remember what they are telling
us. The old “I looked at my watch at that very moment” is so
time-worn as to be unbelievable even if true and unless the
witness had a reason to mark down the time, as a police offi-
cer or health-care professional would habitually do.

However, witnesses do have reasons to remember. On
the other hand, many witnesses have some characteristic
that makes it likely they are right about what they saw. A
nurse or doctor is trained to observe and remember. A cloth-
ing salesman remembers the size and shape of people who
may be or are potential customers. A person who passes a
given intersection every day remembers important details of
it.

In sum, you must put your witness in the scene, and give
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the jurors a vicarious experience of having been there. You
want them to have a mental image of what the witness
observed.

Notes
e Lawrence v. Texas, 539 U.S. 558 (2003).

e Jasper Fforde’s work, particularly Thursday Next in the Well
of Lost Plots: A Novel, is well worth reading for insights into
how words convey images.
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Say Your Case

“Say your case” every day. If you have a docket of so many
cases that a quick review of each of them is impossible,
set up a schedule for “saying your case.” What does this
mean? Your initial story of the case, your proposed narra-
tive, will grow and change over time. You will fill in the
chronology of events with information about which wit-
nesses and which exhibits can be used to tell the story.
Your legal research will reveal additional avenues of
potential liability or defense, or which avenues are closed
to you. The story, or narrative, is a moving target. If you
are the lead lawyer, you must have at hand a working sum-
mary of every case on your docket. You should be able to
address a meeting of your team, your partners, or your
clients and, as to every case, deliver in a few sentences or
paragraphs the essential elements of the story. If your idea
of a summary is to list upcoming deposition dates and
motion hearings, you have the wrong idea.

As you say your case, imagine you are saying it at the
next procedural hour of accountability. Perhaps you have
a motion hearing next week, on anything from discovery
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to summary judgment. At any such hearing, you will begin
with the story of your case, even if you must compress the
story into a sentence or two to save time. The discovery you
want is important because it will help to tell the client’s story.
The discovery you resist is wasteful and excessive because it
diverges from any reasonable version of the story.

If you are lead counsel, saying your case helps you to
focus on what your team needs to be doing. You mentor your
team in this way because you help them to see the impor-
tance of story and to relate their work to effective advocacy.
As a team member, your work is more effective if you see
how it relates to the case as a whole.

Preparation: Organizing
Evidence and Exhibits

This is an excerpt from Persuasion: The Litigator’s Art:

In my talks on trial preparation, I stress arrangement
of trial materials as the most important organizational
task of lead counsel. From such organization flows the
best arrangement of your presentation to the jury.

From the simplest case to the most complex, the
biggest challenge is to organize information. Given the
penchant to over-discover, the documents and deposi-
tions pile up faster than any one lawyer can absorb their
contents.

Yet, unless the jury believes that you are in complete
command of the facts and the law, you and your client
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suffer. That is the paradox. You cannot resolve it by del-
egating tasks to junior lawyers and paralegals and
expecting to be “briefed” just before trial. You must take
charge early and stay that way.

We do it with three basic documents that we insist be
created early in the litigation and updated regularly. In a
small case, we can do it ourselves with a paralegal/
secretary. In a more complex case, these are the case
control documents that a team of junior lawyers, parale-
gals and investigators work on. ...

The three documents are:

e chronology

e who’s who

e exhibit list

The chronology is printed in landscape format—that
is, across the 1l-inch expanse of the page. It provides
document control and witness control. It gives you an
up-to-date overview of your case. It looks like this:

CHRONOLOGY OF [CASE NAME AND IDENTIFIER],
DRAFT OF [DATE], PAGE [X] OF [Y] PAGES

ATTORNEY-CLIENT PRIVILEGED—ATTORNEY WORK PRODUCT

DATE

PLACE EVENT | SOURCE EVIDENCE
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By using landscape format for printing, and 10-point
type, you can get a lot of information in these cells. The
heading should carry over from page to page. The date
and place columns are self-explanatory. For each
“event,” you need a short description. Deciding how to
break events down by date and time will depend on your
evidence and on the importance of the event to your
case. For example, on a key day, you might have fifty or
more entries. If you are establishing a background fact,
the date entry might cover several months, and the
“event” be something like “James Johnson employed at
XYZ Corp. as vice-president for Human Resources.” The
“source” tells you how you know the facts given under
“event;” for example, by interview with a witness, by an
identified document, or even by a newspaper report. The
“source” column tells you at a glance how “good” or
“solid” is your information. Near the beginning of trial
preparation, the “evidence” column will mostly be blank.
Your case preparation is designed to get admissible evi-
dence of the “events” listed.

Let’s use an example to see how this works: One alle-
gation in your sexual harassment case is that company
president John Jones called Mary Smith at home during
the evening and made sexual advances. In the early
stages of the case, the chronology for a portion of the
day might look like this:
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DATE | PLACE EVENT SOURCE EVIDENCE C;
7/10/96, | Darrow, | MS leaves | MS interview; | XYZ time g
5:10pm | Ohio XYZ offices | XYZtime records; MS —
records testimony f9»)
7/10/96, | Darrow, | MS arrives | MS interview; | MS testimony;
5:40pm | Ohio home interview Joyce Wilson C_/J
with Joyce testimony >
Wilson
7/10/96, | Darrow, |JJ calls MS | MS interview; | MS testimony;
6:17pm | Ohio and talks for | MS caller-ID | caller-1D
Altgeld, |ten minutes, | printout printout
Ohio tells MS
that it would
“help her to
advance at
XYZ if we
could meet
for drinks
tonight”

At the time this version is prepared, we have inter-
viewed our client and her friend, Ms. Wilson. We have
not yet deposed Jones. Our document requests are not
yet answered. The chronology provides us a quick study
of what evidence we need to prove the key facts about
the call. We need documents from the phone company,
Jones’ calendars, and a deposition from Jones. When we
get the documents, then the “source” column will con-
tain our internal document control identifications.

As trial draws nearer, the “evidence” column will have
actual exhibit numbers. Until then, it will include deposi-
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tion exhibits. The rule is that anything in the evidence col-
umn is available and admissible. The fifth column forces
you to get serious about what can be proved at trial—as
opposed to being something that you “know” happened.

The second organizational keystone is the “who’s
who.” In one case, my who’s who ran to hundreds of
pages. We really needed it, because we would look at the
chronology and draw a blank on who was talking, or
who the witness was.

The who’s who is a list of witnesses by name. Every
witness, even those whose names you got from the
newspaper, is on the list, each with a short (one sen-
tence) description of who this is.

The chronology and who'’s who are made on a word-
processing program. They are therefore usable by people
with minimal computer skills. They are searchable by
word or phrase. ...

Because the chronology may contain sensitive infor-
mation about the case, and because the risks of inadver-
tent disclosure are high, we sometimes make two ver-
sions. One version has asterisks to note omitted
information (such as privileged information that is not
subject to discovery and will not be in evidence). A mas-
ter copy containing all the information is kept in a safe
place. As discovery rulings or tactical decisions expand
the scope of producible or admissible material, informa-
tion may move from the “complete” copy to the version
in regular use. This might happen if you decided to use
an advice-of-counsel defense in a case, which would
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duction and to use in evidence at trial.

The third organizational item is an exhibit list. This
will be in two forms. One is the form you are building for
trial, and that will be turned over at pretrial. You want
your list and your opponent’s list. A second form, which
may be required by the local rules but which you should
in any event make for yourself, lists exhibits by witness.
There may be some duplication in this version, as a spon-
soring witness may authenticate the exhibit, but a fact
witness may make better use of it.

For example, suppose you get a toll record that
shows Jones’ number calling Smith’s number. A phone
company employee may authenticate it. But you will
publish it during Smith’s testimony, as part of her story
of the call—this helps your direct examination and cor-
roborates her as she is testifying. You may publish a
given exhibit several times during a trial, each time with
a different witness. You would do this with a chart, a
memorandum addressed to several people, or a record
of an event that several people participated in.

The exhibit list is also a reality check, particularly in
a document-intensive case. Making an exhibit list helps
you test items of evidence. It helps you see which items
are admissible, useful and efficient story-telling aids. ...

Whether you adopt this system or some other, you must
be able to see your case as a whole, and also be able to pull
it apart and examine its constituent elements.
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Preparation for the Tasks of Trial

This essay could be written in three words: Preparation,
preparation, preparation. Despite my preference for brevity,
I continue to receive evidence that lawyers do not heed this
simple principle. So here are some further thoughts.

There are tasks—duties, if you will—that cannot be put
off to another day. In our daily lives, we know this to be so.
When we leave home on a car trip, we tell our children, “If
you have to go to the bathroom, do it now. In fact, just go
right now anyway.” We expect the airline pilot to walk
around the aircraft, and go through a detailed checklist,
before taxiing away from the terminal and taking off. When
the airplane is 35,000 feet in the air, it is too late to add fuel,
go out and check the hydraulics, and so on.

The chronology that I have suggested above is not sim-
ply arepository of facts. In the early stages of a case, the “evi-
dence” column remains blank, because we think we know
things but have not yet found admissible testimony and
exhibits to prove them. It may be that an important witness
will be difficult to find. Important records may be in storage
someplace.

Your potential expert witnesses cannot and should not
prepare their initial reports without as full a factual basis as
possible. How many times have you deposed the opponent’s
expert, dwelling on the fact that he or she gave an off-the-cuff
opinion after a cursory review of a few documents provided
by your adversary? That expert’s eventual trial testimony
comes to court with “hired gun” stamped all over it. Why?
Lack of preparation.
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Preparation is cost-effective. Think first of all the ways
you can get information without using formal discovery
processes. The work of a good investigator, freedom of infor-
mation requests, and Internet searches invariably help you.
Of course, you will try to put controls on the discovery
process. Fed. R. Civ. P. 16(b) and 26(f) both provide for early
conferences between the parties and with the trial judge
about timing and use of discovery, as well as other case man-
agement details. To get the most from those conferences, ini-
tial preparation is essential. In timing discovery, think of
requests for documents and interrogatories before resorting
to depositions, which cost more in time and money.

I sat in on a meeting at a major law firm. The client had
been indicted in an international fraud case. The lawyer who
was to “try” the case was typical of a certain breed of trial
partners. He was set for trial in a dozen cases in different
parts of the country. His reputation was formidable. Trial
preparation was in the hands of junior partners, associates,
and paralegals. A month or two before trial, this partner
would get ready by intense preparation. Until then, his con-
tact with the case was fitful and occasional. There had been
a focus group session to test themes with groups of people
from the district where the case was to be tried. The results
gave reason to hope.

What is wrong with this picture, versions of which are
replicated in many law firms? A great deal, I think. First, in
the two years since the indictment, the trial partner had not
built rapport with the client. The client felt isolated and not
listened to. A client who feels those frustrations is not able to
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be a constructive participant in the process of preparation. In
a criminal case, he or she may reach out to other lawyers and
advisers in ways that can harm the case.

More significantly, under these conditions, the trial part-
ner cannot be as effective advocate as his training and expe-
rience permit. In the meeting I attended, I had reviewed the
focus group results. I had read some of the pleadings. I had
spent time with the client and with an investigator who was
working on the case. The trial partner was not at the meeting.
I set out some ideas to consider. Several of these ideas would
require an investigator to find and interview witnesses, some
of them in foreign countries. One idea was to have a witness
or witnesses give an admissible overview of the investment
situation that the client had confronted; finding such a per-
son would be a difficult task. The lawyers present thought
that at least some of my thoughts were relevant.

The next day the trial partner called on his cell phone
from a distant city where he was involved in another trial.
Yes, he said, he liked some of these ideas. We would have to
sit down when he had the time and discuss them. Fine. Do
you see the problem here? From the time you have an idea
about where a potential witness might be, or what he might
say, to the time when that witness is ready to take the stand,
weeks, if not months, may go by. Trial preparation must be
focused from the first day you meet the client. You, the lead
lawyer, must begin to develop the case story with your team.
You cannot expect to show up a month before a complex trial
and find all is in order. By that time, it may be too late to find,
let alone interview and prepare, the witness you need.
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I hark back to the refrigerator story in Chapter Five. A
trial team may have plenty of observers, but their work
means nothing until the trial lawyer sifts through their obser-
vations and selects those that help him or her shape the story
to be told at trial.

Preparation for Arguing to Judges

Argument is rationed, unfairly. In the courts of appeals, get-
ting oral argument requires a persuasive statement why it is
necessary. Courts of appeals set ten-, fifteen-, or twenty-
minute arguments. Even the U.S. Supreme Court limits argu-
ment to thirty minutes on a side, and a party whose case is
joined by the solicitor general must usually yield time to him.
In the trial courts, judges seem increasingly inclined to issue
written rulings without hearing from the lawyers. This sys-
tem is in contrast to that in Canada or the United Kingdom,
where argument and not written briefing is the mainstay of
decision-making.

You must use the limited time available by being ready.
When argument is before a multi-judge panel, you prepare by
studying those judges’ responses to the issues in your case.
Before a single judge, you do research into his or her track
record.

Your most valuable tool is the oral argument notebook.
This notebook does not contain a text of the argument, to be
read to the court. Some advocates, and even some authors on
advocacy, suggest writing out one’s argument. Experience
and the emphatic opinions of judges counsel in the strongest
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terms that one should never write out one’s argument and
never read a prepared argument to the court. This rule even
forbids delivering a memorized rendition of a written argu-
ment. Such techniques throw away the most valuable benefit
of oral argument—the opportunity to be face-to-face with the
deciders, to look them in the eye, to try to fathom their true
views and concerns, and to respond to their questions.

The notebook should be a three-ring binder with tabs for
section. The facts and each point get a separate tab. Behind
each tab is a brief summary of what you will argue on that
point, with page citations to the portion of the briefs where
these points appear. These are your notes of argument, nec-
essarily brief. When an advocate has notes that are too
detailed, the argument contains phraseology unsuitable for
oral presentation. It becomes stilted. Keep those notes short,
just enough to remind one of the issues. You will have the
briefs with you at the lectern in case you need them, but the
notebook must be your primary tool.

Be sure you include citations to key record references,
either to use in argument or in response to questions. Be sure
you know the basis of the appellate court’s jurisdiction, espe-
cially in federal court. Be sure you have in your fact notes a
timeline of key events, including procedural events that may
bear upon the court’s subject-matter jurisdiction. If you have
decided not to argue one or more points, put those tabs
behind the others, but make sure you have identified them so
that if a judge asks a question about them, you can turn to
that tab. Points you do not plan to argue but that may come
up in questioning may be labelled—on the tabs—“optional.”
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Another tab will have briefs of the key cases, usually in
alphabetical order. If a case has a pithy quote that you can
use, include that in the case brief. You may have a bucket file
with copies of all the key cases, but you don’t want to be rum-
maging in that to find something.

You should probably have a tab that says “questions.”
Behind that tab are the questions that you anticipate being
asked, or that your mooting preparation has shown may be
asked. With each question comes a short note about a pro-
posed reply. The judges’ questions will give you valuable
hints about their thought process, and even about the way
they are debating the case among themselves. If a judge asks
one of the anticipated questions, that may be a clue as to how
you will use the remainder of your argument time. For exam-
ple, a prosecutor was arguing as appellee in an appeal claim-
ing error in the sentencing process. The presiding judge of
the panel asked, “Isn’t any error here harmless, given the
enormous discretion of sentencing judges?” The lawyer
answered yes, but missed a valuable chance to pick up on the
clue and turn directly to sentencing judge discretion. The
presiding judge was giving a signal that the case might turn
on this issue, and give the prosecutor an easy win.

In another case, the appellant in a gender-discrimination
case was seeking reversal of a summary judgment for the
employer. One judge on the panel combatively pointed to evi-
dence in the record that supported the employer’s position.
The advocate parried these questions with “yes, but” and
then an alternative explanation. She forgot for the moment to
say, “Indeed, Judge X, there are different interpretations that
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one can put on this evidence. And because that is so, summa-
ry judgment cannot be sustained because it is the jury’s job
and not that of judges to make those choices. With respect to
the point you just made, for example ...” This advocate for-
got that answers to questions must fit, where at all possible,
into the theory of one’s case. Had she thought through the
questions more thoroughly before argument, and had a note
or two, she would not have been tempted in the heat of argu-
ment to get away from her main point.

It is important that the argument have a strong beginning
and end. I like to have an opening—like a journalist’s lead—
that states the issues in terms that also reflect the advocate’s
basis position. For example, in Gentile v. State Bar of
Nevada, the issue in the Supreme Court was whether a
lawyer was permitted under bar rules and the First Amend-
ment to make a public comment about a pending case. I
began the argument by saying, “Mr. Chief Justice and may it
please the Court, this case involves a truthful statement
about a matter of public concern six months before a sched-
uled trial.” I hoped this statement would encapsulate the spe-
cial protections for truthful speech and political speech, and
suggest that the public comment was unlikely to have preju-
diced a judicial proceeding given the time between the com-
ment and the trial. I also believe that one should have in mind
a closing sentence or two.

The notebook permits flexibility in argument, as the
court’s questions may dictate a change of order and emphasis.
The need to make such changes does not dictate that themes
one came prepared to stress must or should be abandoned.
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Quite the contrary: the careful planning for oral argument
should not lightly be cast aside, any more than one would
throw out an entire trial plan because one witness or exhibit
did not perform as expected. The oral argument notebook
helps the lawyer respond to a question and then return to
themes planned in advance. The lawyer with a set speech can-
not easily take up the challenge of questions, work in a theme
that had been planned for later development, then return to
the uncompleted thought that the question interrupted.

FExample: A distinguished advocate was making an argu-
ment in the court of appeals in a celebrated case. He had
written out a powerful and cogent argument, focusing princi-
pally on one main theme. Because of the advocate’s reputa-
tion, the panel of judges was perhaps more than usually cour-
teous, even deferential. Halfway through the advocate’s
presentation, the presiding judge interrupted to say that he
hoped to hear something from the advocate on another
important issue in the case. The advocate interrupted his set
speech, made a short rather offhand remark about the issue
on which the judge made inquiry, and continued reading his
prepared argument. The judge was plainly taken aback. From
the advocate’s perspective, it was a significant opportunity
wasted.

In another celebrated case, a government lawyer was
reading out a prepared argument. A panel member interrupt-
ed with a question. The lawyer responded, “T'll be getting to
that later in my argument.” Here, of course, was more than a
missed opportunity. The advocate had crossed over into
overt rudeness and the presiding judge rebuked him.
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The prepared argument is wrong for the same reason
that writing out one’s cross-examination of a key trial witness
is wrong. One gives up one’s place in the dynamic of litiga-
tion. One stops listening to the process. One stands to miss
gifts in the form of spontaneous statements by the person to
whom one is speaking; in a trial, that person is the witness, in
an appellate argument it is the judges collectively.

Notes

e Material on oral argument preparation is from Federal
Appeals: Jurisdiction & Practice, Chapter Ten.
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Images of Structure

On our journey from the human plight that brings our
client to us, and the story we will seek to tell at trial, we
will encounter structures of story, of rules, and of proce-
dures. The story must take account of all of them. In clas-
sical rhetoric, structure is dealt with under the heads of
invention and arrangement. Arguments are said to have
different structures, depending on whether the appeal is
to emotion or logic. These categories are of limited help to
trial lawyers. We must understand the constraints and
freedoms of structures, most of which are important only
in the context of trials rather than in the larger realm of
persuasion generally.

I like the image of “structure” because it reminds us
that the realistic possibility that we can win a case—the
indeterminacy of result—is limited in many ways. If the
case is “determined” or “destined,” then we settle it rather
than try it. Usually, we decide to try a case when we dis-
agree with the other side about the range of possible out-
comes. There are some, very few, cases in which the out-
come is foreordained but we go to trial anyway:
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sometimes we want to speak to a larger audience than the
jury and judge, or the client wants or needs a day in court.

Cases influenced by political, racial, or ethnic considera-
tions fall into this class. I believe strongly that the jury system
is a fair and effective means of trial. I understand that public
sentiment, racial, ethnic, or religious bias, unfair legal rules,
dishonest advocacy, and overbearing judges may all distort
the system and make particular trials and particular out-
comes unfair. That is not a reason to reject the jury system in
favor of judge trials: “I would rather face twelve prejudiced
people than one prejudiced person,” as an old lawyer once
told me. It is a reason to struggle to keep the system honest,
or in extreme cases to make it so.

The structures that limit indeterminacy are those of legal
rules—substantive and procedural—and advocate skill. They
are the subject of what follows.

Structure of Legal Rules

When the client tells us her story, we ask ourselves whether
that story if proven could sustain a claim or defense. It is vital
that we identify every plausible claim or defense within the
story. We may not be able to do this at the outset, but, as we
observe and investigate, we add to our initial list. Telling the
story helps to create that bond between lawyer and client.
“We tell stories to talk out the trouble in our lives, trouble so
often unspeakable,” William Kittredge wrote.

In the old common-law system, claims and defenses had
to fit narrow categories, and lawyers were required to choose
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among theories at an early procedural hour. No more. Notice
pleading is the norm. We plead facts, not legal theories, and
we plead generally to take account of the way that theories
may shift as time goes by. This procedural liberality must not
lull us into sloppy thinking.

If the case goes to final judgment and we have omitted
an important claim or defense, the broadened rules of claim
preclusion will foreclose us from coming up with a different
theory on which to litigate.

No matter how many years you have spent in the law,
you have witnessed an impressive number of instances in
which legal rules have grown or shrunk to permit or cut off
claims. The borderland between contract and tort has been
shifted. Product liability law has expanded. Defenses to neg-
ligence actions have disappeared or been limited in various
ways. The litigation over private rights of action for all sorts
of regulatory and statutory violations continues.

In the arena of human rights, where I have done battle
from time to time, the list of actionable wrongs has grown as
the principle of accountability takes hold; a pattern of police
beatings can now be seen as battery, infringement of a feder-
al, and state, constitutional right, and more recently as tor-
ture forbidden by international conventions and peremptory
norms of international law. In this example, the structure of
legal rules requires thinking of the given facts in several dif-
ferent ways, and making arguments that appeal to different
ideas of justice. Freedom from unwanted harm is the basis of
a battery claim. A claim of constitutional violation appeals to
our sense that all citizens are entitled to fair treatment, but
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requires us to overcome the inevitable police claim of quali-
fied immunity. When we talk about torture, we are discussing
a norm that is born of human struggle and human experi-
ence, a norm that came into the transnational legal structure
based on a sense of fundamental human rights that exist irre-
spective of borders. For each of these claims, we will be ask-
ing the jurors to think about related but different ideas and
bases of justice.

Beyond substantive law, legal rules about procedure and
evidence critically determine how you will present your case.
You must internalize and act upon these rules. One example
suffices. In a family court case, the wife had called the police
during a domestic dispute and the police officer had wit-
nessed some of the husband’s violent acts. The wife’s counsel
offered the police report in evidence. Objection: hearsay. Sus-
tained, under the applicable law in that jurisdiction. The next
day, the wife’s counsel called the police officer and asked him
if he had prepared the report. “Yes,” the officer said. Counsel
offered the report. Objection: hearsay. Sustained, although
there is an argument for admissibility in a civil case.

The point is that counsel had not troubled to think
through how the rules of evidence would limit the varieties
of admissible proof. Indeed, the police officer’s testimony
would probably have been more direct and persuasive than a
written report could ever be. A reader may be tempted to
think that this example is too basic. Surely all trial lawyers
know the hearsay rule, and this lawyer’s failure to under-
stand it must be the exception. Not so, according to the judge
who told me the story.
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Another more complex example occurred in a New York
federal case involving alleged support for terrorism. Two
Yemeni defendants were charged with aiding the violent acts
of Al-Qaeda and Hamas. At their trial, the prosecution offered
and the court allowed graphic evidence, including testimony
and pictures of a Tel Aviv bus bombing with which the defen-
dants had no direct connection. The court of appeals
reversed the convictions, holding that the prejudicial and
cumulative effect of this evidence far outweighed its proba-
tive value, particularly given the emotionally charged envi-
ronment of a terrorism case in New York in the first decade
of the twenty-first century.

The prosecutors who offered this evidence had a good
idea that the judge would probably admit it, and that the jury
would find it dramatic and persuasive. The prosecutors for-
got that the Supreme Court has specifically cautioned against
the use of unduly graphic and marginally relevant evidence in
criminal cases. In short, they stepped outside the structure of
legal rules—in this case, rules about evidence—that must
confine the process of trial.

There are reasons why lawyers sometimes have tunnel
vision, instead of the broad appreciation of the historical,
social, and cultural context in which issues arise. One reason
is the changing nature of legal research.

I believe that present-day legal research and legal educa-
tion harm our ability to see the structure of legal rules, and
the relationship of those rules to their social, cultural, and
historical setting. Westlaw and Lexis and other computer-
based legal research tools are valuable, but they are designed
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to narrow your vision. They work best when you already
have decided on a tentative answer to your problem. Having
that answer in mind, you use words you already know to for-
mulate a search query. That query spouts back items that use
those words. As our search for authority and information
becomes more and more focused, we are less and less likely
to see context.

Students and lawyers seem bent on finding “the rule,” or
“the case with the rule.” Rules thus acquire a disembodied
reality. They are reified rather than being seen in relationship
to processes that occur in historical time. Richard Delgado
and Jean Stefancic have written on this theme, and their
work—ecited in the Notes—repays study.

In the first year of law school, we all took basic courses.
We were to learn techniques of reasoning, and the way that
these themes of legal reasoning arose in time, developed, and
related to one another in a given social system. At least, I
hope we were doing that, rather than worrying about “horn-
book rules” and “what will be on the exam.” When we see a
client story, we should reflect on the injustice of the client’s
situation by recalling all the ways in which that story might be
told. We should begin with the broadest possible approach.
We must be open even to implausible theories and ideas that
might turn out to serve our purpose. We should see the cate-
gories and structure of legal thought as supple, interrelated,
and perhaps open to new content. Only then can we descend
to a reality check and decide on a case strategy and theme.

To put the matter in terms of Westlaw and Lexis search-
es, we need to figure out imaginative and intelligent ques-
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tions before we can obtain truly useful answers. A few years
ago, the legal writing instructors at the University of Texas
divided first-year students into two groups. Those in the first
group were to do all their research on computer-based sys-
tems. Those in the the second group were prohibited from
using the computer until they had browsed in the library,
studied books and articles, with special attention to works
that were not simply handbooks. The second group eventual-
ly found 45 percent more useful authority in its research than
the first group.

Delgado and Stefancic recall Edgar Allen Poe’s story,
“The Murders in the Rue Morgue,” one of those cases in
which homicides took place under seemingly impossible
conditions. Impossible, that is, until a brilliant investigator
with an open mind surveyed all the possible means by which
the crime could have been committed and came up with the
right answer. He refused to be confined by the artificial struc-
ture of thought imposed by officialdom, and adopted a struc-
ture that took account of what might have been and not sim-
ply what was thought probable.

In our law practice, we are sometimes like those doctors
who see ten patients an hour and make lightning diagnoses,
usually with a quick prescription that will deal with the symp-
tom they have identified. Other physicians criticize that
method of practice, and it demonstrably enhances the
chance of error.

Yet, in our law practices, how often have we listened for
a short while to a client or a witness and then pigeonholed
that story as “another one of those” x, or y, or z tales that we
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have heard. And then, with that lightning diagnosis, we have
fit the story into one of the learned and narrow structures
upon which we habitually rely. Or perhaps we listen, consid-
er briefly, do some focused research, and give an “answer,”
with “reasons” and “analysis,” as we were taught in legal writ-
ing class. Under the pressure enhanced by instant communi-
cation and our busy schedules, we don’t take time to stop and
think about the broader structures of law and fact into which
the story might fit. This recital shows the way that structure,
observation, rapport, and skepticism all fit together in our
work.

Structure of Your Team

When I take a case, I think about the team we will need to
handle it. Some years ago, I rejoined a law firm where I had
practiced. The firm had grown and changed. A partner who
had not been there on my earlier tour of duty asked me to
take over a complex case, in which our client was being sued
for libel, trade libel, and violation of the antitrust law. He
began by saying that I could have 25 percent of this associ-
ate’s time, 50 percent of that associate’s time, and so on. I
demurred politely. No, I said, I want one associate to run the
case with me, and the assurance that his and my secre-
taries—each of whom had litigation experience—would
function as paralegals on the case. I thought we could maneu-
ver toward summary judgment and if we did not win at that
stage or settle the case, we might think of adding someone to
a trial team. My next move was to hire an expert witness on
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a key issue, to help us develop a summary judgment and trial
plan. I then set up a meeting with the client, including the
people who had been most involved in the activity and publi-
cation that led to the lawsuit. I wanted them to meet the
team, and to understand the roles they were to play. I also
wanted to give the necessary warning that they were not to
talk about the case among themselves, but to communicate
with the lawyers if they had something to contribute. This
warning is even more important in a criminal matter.

I was appointed in a federal capital case. Before taking
the appointment, I told the judge that I must have freedom to
choose co-counsel, hire additional lawyers if necessary and
to choose paralegals and investigators. I also brought in a
team of law students early on, and some of them stayed with
the case to the end.

When you imagine your team, I reiterate that an investi-
gator on the street early in the case can save time, expense,
and trouble later on. Many lawyers think first of discovery
devices when they think about the facts. This is a mistake
that can be costly.

A large corporation hired me to be lead counsel in litiga-
tion. They had lost a case in federal district court and there
was going to be an appeal. However, the victorious plaintiff’s
firm had filed a class action based on the initial case, seeking
to multiply its success by more than one thousand. That
same firm filed in federal and state court on the same group
of claims. Then, a group of plaintiffs represented by a differ-
ent firm filed a related case in federal court in another state.
How did the team approach work?
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First, I was to be lead counsel. Somebody has to be the
leader, and the client must confirm his or her authority. An
institutional client must choose someone—an empowered
liaison—to work with that lead lawyer. That person must
have plenary authority, or at least access to somebody who
can make quick decisions on major issues. I was at that point
a solo lawyer, so we needed a law firm to do the heavy lifting.
However, I insisted that the chosen law firm field a team built
along the principles that I discuss above. We then needed
local lawyers in each of the two jurisdictions where trial
court litigation was pending.

The client at first wanted to get a large law firm in each
of those jurisdictions. I foresaw difficulties of coordination,
as well as unnecessary expense. We selected “boutique” liti-
gation firms in each of the two locations, and within those
firms chose one or two lawyers we wanted to work with. We
fielded an efficient and effective team.

It is not enough to think of a team. How will the team
work? Every team member must be aware of the entire case
story. They will all do their best work if they regularly meet
by phone or in person, assign tasks, report on progress, and
share ideas. Once upon a time, it would not be necessary to
say these things. However, with much litigation becoming
complex, and with the advent of email and voice mail, law
practice is changing. I mentioned this issue briefly in the sec-
tion on Rapport.

Too often, senior lawyer sends a request to paralegal or
associate by email and gets a response. Perhaps the associ-
ate drafts a pleading, which the senior lawyer then marks up
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with the word-processing program and sends back.
Exchange of ideas is twice truncated in this process—first by
limiting the form of communication and second by not
involving the team in the exercise. The preparation effort suf-
fers and the learning curve for younger lawyers and other
participants is stultified.

I also see cases in which a senior lawyer is briefed by the
juniors for a trial appearance or oral argument, without hav-
ing been a party to all the work that went into preparing for
that presentation. The senior lawyer’s superior advocacy
skills cannot make up for the relative lack of depth of his or
her knowledge of the case.

In difficult cases, two or three lawyers may be “in
charge,” each contributing strengths to the team. It is impor-
tant to establish lines of authority and responsibility. Again, I
have seen teams in which one lawyer is doing the “stand up”
work, yet will not take the time to understand what everyone
on the team is doing. This is not delegation of responsibility,
it is abdication of a nondelegable duty.

I have heard many stories of corporate clients who put
limits on lawyer billings in ways that discourage the kind of
team-building of which I speak. They will not pay for lawyer
time spent in conference with other lawyers. They audit bills
in ways that encourage parceling out lawyer and paraprofes-
sional tasks in fragmentary ways. Sometimes these dictates
are at the level of “policy” and are hard to overcome. I think
such limitations are short-sighted and, in fact, based on a
false sense of cost-effectiveness. In addition, if the corpora-
tion is an insurance company retaining counsel to defend the
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insured, the company must be reminded that the insured is
the client and is owed a duty of effective defense.

Team effort, over the long term, is more efficient. It pro-
duces better settlements and trial results. I base this conclu-
sion on having led litigation teams and having read and writ-
ten about complex litigation for decades. The law firm faced
with these issues should be prepared with a litigation budget
that shows how the team method saves client money and
produces better work. Consider where the cost of billing
team conferences can be offset: for example, use of informal
discovery, less churning of paperwork by lower-level associ-
ates and paraprofessionals who are not in the loop and there-
fore do not function as effectively as they should, consolida-
tion of tracking functions, using the techniques discussed in
Chapter Six. The team method forces the lead counsel to be
involved early and more intensely in case preparation than is
often the case. Some lead lawyers take the case and then let
lower-level partners and associates “work it up.” The lead
lawyer then steps in for trial or the last push toward settle-
ment. This form of practice is said to maximize the lead
lawyer’s availability to jump around from potential trial to
potential trial. In my experience, the resulting lack of leader-
ship runs up the bills unnecessarily.

If a law firm dares to challenge some of the received wis-
dom about team-building, it may initially find that it cannot
bill lawyer time as it wishes. Over time, however, the firm
should be able to demonstrate that its method works better
than the alternative.
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Structure of Evidence Rules

Every trial lawyer must wear the rules of evidence like a
cloak. The rules of evidence may be grouped as those dealing
with relevance and its counterweights (such as undue preju-
dice and repetition), truth-seeking and its counterweights
(such as privilege and legality), the adversary system limita-
tion on hearsay (with the many exceptions, rooted in various
policies), and so on. I speak of this metaphorical garb for sev-
eral practical reasons having to do with the nature of evi-
dence rules in trials.

e Cases are rarely reversed for error in admitting or
excluding evidence, therefore many potential objections
are optional.

e A lawyer may want to let something in, even though an
objection could be made, to accomplish some trial goal.

e While motions in limine can be litigated before trial, and
evidence issues briefed during trial, almost all eviden-
tiary objections and responses are spur-of-the-moment
things; there is no time to look up a potential objection
and then formulate it.

These days, almost all jurisdictions have adopted either
an Evidence Code (as in California), or some version of the
Federal Rules of Evidence. Learning the code sections or rule
numbers is no substitute for knowing the structure of evidence
rules; the codification movement has helped us to understand
structure by grouping rules in meaningful categories.

When you imagine the trial story, you must picture the
testimony of each witness, and the content of each exhibit,
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evaluating them for admissibility. In resisting the opponent’s
case, you must decide which motions in limine you will file
to secure pretrial evidence rulings. Pretrial motions practice
is indispensable. Rulings will prevent your giving an opening
statement about matter that the jurors will not be permitted
to see. They may prevent your opponent from tossing a
skunk into the jury box that cannot be removed even when
the evidence behind the allegation turns up missing.

Structure of the Case Plan

Another name for this topic could be “structure of proce-
dure.” The phrase “trial notebook” is helpful but incomplete.
From the moment you take a case, you must develop a plan
of action that carries you though pretrial action, trial prepa-
ration, and trial. Some clients want a litigation budget. Even
if the client does not demand such a thing, every lawyer and
law firm must create a budget for each case. Litigation
involves investment decisions, in which time and money will
be expended in search of a result.

“Result” often cannot be measured in dollars. Child cus-
tody decisions, enforcement of human rights, much injunc-
tive relief in general—all of these may require spending time
and money.

The case plan respects the principles discussed in these
essays, and it defines roles for members of the team. Here is
a checklist:

e Does the complaint lay out a plausible theory of the
case? Even though the rules permit notice pleading, I
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believe that a complaint must identify the parties, then
contain a paragraph entitled “Nature of This Case.” That
paragraph is a one- or two-sentence statement of the
goals and principles of this litigation, designed to give
the reader—trial judge, media, opponent—a sense of the
case. It is what you would say to a friend who asks,
“What is your case about?” I do not advocate prolixity,
but the complaint should tell the story in plain English.
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This complaint helps you to formulate the rest of your
case plan.

e Based on the client story you have tentatively adopted,
what testimony and exhibits will you need? Use the tools
described in Chapter Six.

e Investigation, written discovery, oral discovery: This is
the most efficient and effective order of factual prepara-
tion. Assign team members to these tasks and have a
timeline for finishing them. Seek an early discovery con-
ference with the judge, if your jurisdiction does not do
that as a matter of course. Your objective is to find the
facts, and to control discovery usage before it becomes
diffuse and expensive.

e Research, motions practice, jury instructions, in limine:
This is the proper order of law-based work. Despite my
skepticism about most threshold-of-litigation motions,
you will need to examine issues of subject-matter juris-
diction (particularly in federal court), personal jurisdic-
tion, and substantive sufficiency of the complaint. In par-
ticular areas of law, federal and state legislatures have

imposed pleading and other requirements that must be
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considered at the outset of the case. If you are suing a
public official, or representing one being sued, immunity
issues will arise immediately. And in federal court there
are the venerable standing, mootness, and political ques-
tion doctrines to contend with. As an initial matter, you
must examine your case to see where partial or com-
plete summary judgment will be appropriate. In a crimi-
nal case, pretrial motions test the government’s legal the-
ory and the legality of its evidence. These legal issues
present you with ways to shape the case for settlement
or trial. Strike as early as you have something potential-
ly useful to say to the court. This activist posture toward
the litigation pays dividends. As your team fills in the
structure of your case with facts and law, you can craft
motions in limine that will control the conduct of trial.
Create a file of memoranda on legal, procedural, and evi-
dentiary points. From this file, you can create memos to
file during trial.
e When trial comes, you will choose the members of the
team who will be in court and those who will be working
back at the office. Again, the team approach can help
you. I do respect some jury consultants, and I advocate
using jury questionnaires. But I have also found that
every member of the team, if they have worked on the
case in the way I advocate, has something useful to con-
tribute to jury selection. They have insights into the atti-
tudes and behavior of prospective jurors. Lead counsel
have the deciding role, but listening to team members
pays off.
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e At trial, the team must be seen to work in harmony, as I
have noted before.

¢ As I noted above, your file of legal points will come in
handy at trial. You will be able to file short, persuasive
memoranda on disputed evidence points, and written
support for your argument on motions at the close of the
plaintiff’s case and when all the evidence is in. You will
be able to participate more effectively in settling the jury
instructions that will be given.

We can see this set of “structure” tasks from a different
but equally revealing perspective. The client tells the story to
reflect his or her view of experiences, and his or her sense of
injustice. Your job must be to rearrange the client’s narrative,
and fill out its details, in ways that fit the legal categories and
rules of evidence. Example: The client has killed her spouse.
She shows symptoms of mental illness. She speaks of justifi-
cation for the killing—her husband was unfaithful and abu-
sive. This is a compelling story. She poses no risk of recidi-
vism. The narrative, however, must be fitted into legal
categories that accomplish several results. First, you seek to
maximize the prospect of little or no punishment. Second,
you seek a legal theory that gives the maximum chance to
give the jury the entire story of her situation; you read the
statutes and judicial interpretation and make choices.

The killing seems to have been intentional, or at least
claiming otherwise would not pass the straight-face test. One
cannot plausibly say that the gun went off by accident. Her
conduct was not the result of automatism or somnambulism
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or some other condition that negates the existence of a vol-
untary act.

You are therefore limited to thinking about murder, the
mental element of which varies depending on what jurisdic-
tion you are in, and voluntary manslaughter, which is a form
of intentional homicide done in heat of passion or under
extreme emotional distress, again depending on what state’s
penal code is applicable.

Voluntary manslaughter can give you a verdict that might
result in a sentence of probation, but so lenient a sentence is
unlikely. You keep looking. You turn to the law of excuse,
which includes insanity. You find that in the wake of John
Hinckley’s acquittal by reason of insanity for shooting Ronald
Reagan, all states have narrowed the definition of insanity
and imposed more or less onerous burdens of proof on
defendants who raise the defense. In addition, a verdict of
not guilty by reason of insanity can lead to “civil commit-
ment,” which can be a longer and harsher result than jail.

You remain troubled because you want to introduce men-
tal-condition evidence that helps the jury see why your client’s
conduct was not morally blameworthy. So you look at the law’s
idea of justification, which points in this case to self-defense.
However, your client was not under any immediate threat of
deadly harm. You do more research and find that many states,
including your own, have recognized that in the context of con-
jugal violence the abused spouse may raise a justification
defense for killing the abuser. The same words are being used,
but with a broader content. And, you also find, expert testimo-
ny supplemented by lay testimony may be admissible.
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You devise a structure of themes for your case, and put
elements of the client’s narrative into the structure at the
appropriate places, backed up with physical and testimonial
evidence. I give some other examples of this process else-
where in this chapter.

When a client brings you a civil case, you soon face dif-
ficult issues of structure. Under which legal theories will you
bring the case? If there are state and federal claims, will you
bring them all in federal court, in state court if this is possi-
ble, or will you divide the case into two parts and file in two
forums? You must choose a forum where you will have per-
sonal jurisdiction, and if you are too aggressive in your
choice, you condemn yourself to needless litigation on “min-
imum contacts.” Each potential forum has its own structures
of pleading, procedure, and evidence. A federal forum may
give you a jury of six while a state court jury will be twelve.
The state court jury is drawn from one county, the federal
jury from an entire judicial district. All of these structures are
relatively fixed and inevitable, and you should obviously
make your choices consciously and not by default.

Structure of the Courtroom Space

The first time I saw Edward Bennett Williams in court, he had
an FBI clerk on the stand who had been subpoenaed to
describe the FBI’s illegal electronic surveillance of a hotel
room with a spike mike inserted in the baseboard from an
adjoining room. There was no jury. Williams began his exam-
ination from the back of the courtroom, and as he asked
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questions of the increasingly nervous agent, he stepped for-
ward toward the witness box a small pace at a time. When
the witness became visibly upset, the prosecutor objected
and the judge asked Williams to step back. He did, but by tak-
ing backward steps a little at a time, asking questions all the
while.

I sat in wonder. He had a mental picture of the court-
room, so that he could move forward and back at will. He
punctuated his questions by stepping forward, leaning
toward the witness. He used subtle body language to convey
doubt or curiosity to hear more.

I am concerned with sight-lines in the courtroom. I want
the jury to have a good view of our table and of our client. I
do not want their view blocked by opposing counsel’s posi-
tion or wanderings. I take seriously Terry MacCarthy’s warn-
ing that lawyers should not hover behind the lectern unless
ordered to do so. Move out from behind it. Make sure the
jurors can see exhibits easily and without distraction from
what else is going on in the courtroom.

The great Ann Richards, governor of Texas, used to tell a
story about growing old. “Somebody asked me the other day,
‘Do you believe in the hereafter? I said, ‘Of course I do. I go
from room to room in my house saying to myself, “Now what
am I here after?””

When you are moving in the courtroom, you must always
be asking yourself that question. Your movements should
have a purpose related to persuasion. Too many lawyers
move randomly, betraying nervousness, or unintentionally
misdirecting the observer who wonders why the lawyer is
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wandering around, or using jerky hand gestures. You say to
yourself, “I will begin my opening statement at the lectern,
but walk over and put my hand on my client’s shoulder.” Or,
“I will turn and look at my client.” Or, “I will make eye con-
tact with somebody in the audience who may be called as a
witness, knowing the jurors will follow my gaze.” You may
want to stand farther from the jury as you begin your open-
ing, then take a step or two toward the jury box a few min-
utes later. Your movements may communicate intense inter-
est, disbelief, a need for further elaboration. But all of them
must relate to your primary purpose.

Your movements must be economical. A courtroom is a
small space, compared to a tent show or political rally. The
space within which you communicate with the jurors, and
examine witnesses, is smaller yet. Your gestures must fit the
space. As you think about the structure of argument and
examination, imagine yourself doing these things in the phys-
ical structure where these events will take place.

Structure of Opening Statement

I used to preach just one approach to the structure of open-
ing statement, and I continue to believe that it is right for
most cases. However, I have studied other approaches used
by winning lawyers, and I will share those with you as well.
One rule remains absolute and inviolable. You must have a
structure, that is, a way of organizing your opening that you
have decided upon deliberately and that you can justify to
yourself and other members of your team.
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I don’t like to rehearse jury or judge argument. However,
I always share at least the structure and main ideas of the
opening with the team.

You know everything about your case. The jurors know
nothing, except what little gleanings they have from the
judge’s initial comments and voir dire. If the case has gener-
ated media attention, the jurors may think they know some-
thing about it, but almost certainly they do not. Even if the
case has been covered in the media, and the jurors do know
a lot about it, they are supposed to start with a clean slate.
This is a fiction, of course, but what they think they know is
probably not what you want them to think they know. The
evidence will almost inevitably come in piece by piece; jurors
need a framework within which to accept and use that which
they see and hear.

Opening statement is your opportunity to “say your
case.” If you represent a defendant, you will not put on evi-
dence for a while except through cross-examination. Even if
you are the plaintiff, the evidence will not come in as a
“story.” The jurors need a place to “put” each item of evi-
dence as they hear or see it.

It is easy to forget this lesson. We see lawyers who jump
right into the middle of their facts in opening statement. We
see this error repeated when they do direct examination, and
don’t give enough background. We see it also on cross-exam-
ination, when they give no hint of why these questions are
being asked.

If you are permitted to use exhibits in opening state-
ment, do so sparingly. This is your chance to create a rela-
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tionship with the jury and a multimedia presentation will not
permit you to do that. In direct and cross-examination, and in
closing argument, I advocate using exhibits extensively. In
witness examination, exhibits help to create impressions that
jurors will retain, beyond simply remembering what a wit-
ness says. In closing argument, exhibits help empower the
jurors to review the evidence. However, opening statement is
your first opportunity to look at the jurors and establish a
relationship of confidence and trust. In jurisdictions that
allow lawyer voir dire, you will have met the jurors, but now
they are in the seats they will occupy to listen to the evi-
dence. They have been sworn for this case. They form a new
collective body. You don’t want to use props that obscure you
and your message. “Sparingly” does not mean none or never.
It simply means that you must see opening statement in its
relationship to the other parts of the trial.

If you are the plaintiff, you begin by making eye contact
with jurors. Then you say “May it please the Court, counsel,
[name of client], members of the jury.” I prefer “members of
the jury” to “ladies and gentlemen.”

Next, tell the jury what this case is about, in one or two
sentences. Say your story, the one that was the “nature of this
case” paragraph in your complaint. “This case is about Mary
Smith [indicating], who is a qualified legal secretary, and who
needed her job. And it is about John Jones, who made her life
at work unbearable by making crude and unwanted sexual
advances.”

Next, introduce yourself and your team. “My name is
Paula Winston, and with the other members of our team, we
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are going to present the evidence that proves what I just said.
The other people on our team, who you will see here in court
working on the case, are ...” The jurors want to know who is
helping you and who will have what job.

Then, acknowledge and embrace your burden of proof.
“We brought this case. We have the burden of proving to you
what we say. We embrace that burden.” Notice you do not say
that “this opening statement is not evidence,” or any such
self-deprecating thing. “In this opening statement, I am going
to outline the facts we are going to prove. After I tell you the
basic ‘elements’ of our case, my discussion falls into the
three main areas that the proof will reveal.” I say “three.”
Triplets—things in threes—are provably easier to recall. If
you can, use triplets in argument and examination. Here,
your triplets might be, “First, I want to talk about Mary
Smith, who she is and how she qualified for a job with John
Jones. Second, I want to talk about what happened to Mary
Smith when she began work with John Jones.”

Notice we are calling people by their first and last
names. You know her as Mary, but in court she has a last
name and she is Mary Smith or Ms. Smith. “Third, I will tell
you all the ways in which Mary Smith was harmed, for, as we
said in voir dire, when we prove our case it becomes neces-
sary to figure what sum of money in damages will put Mary
Smith back where she would have been without this wrong-
ful conduct, and, if you make the findings we contend the evi-
dence requires, what these defendants should have to pay in
punitive damages.” If liability and damages are bifurcated, or
more likely if the punitive damages aspect is bifurcated, you
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obviously don’t introduce it in that way, but tell the jury that
there will be two phases. The 1-2-3 is, therefore, client, what
happened, and how the jurors can make it right.

Now, tell the jury the elements of the case—the items
that must be proved in order to have a verdict in your favor.
This is an “outline” of the case, based on the pretrial order. It
is also a chance for you to say, as you list these things, what
is and is not disputed. In other writing, I have referred to “the
theory of minimal contradiction.” Your story diverges from
the other side’s story only enough to require a verdict in your
favor. You don’t take on the burden of proving more than is
necessary to win your case.

In telling the story of your case, you have choices of
structure. You want to choose the element of the story that
resonates most strongly with the jurors. For years, I have
used the 1-2-3 image, making the story of the case No. 2. [
now realize that this may not be helpful. I have made many
opening statements, and the 1-2-3 approach has helped me.
But the reader may well ask, “How should I organize the No.
2? Does it make a difference how I arrange the story?”

The answer is, “of course it makes a difference.” From
Aristotle on forward, we understand the importance of
“arrangement” in our presentation. I know this from experi-
ence, but have not adequately explained it. I am like the char-
acter in Moliere’s play who says, “Par ma foi! Il y a plus de
quarante ans que je dis de la prose sans que j'en susse rien.”
My goodness, for forty years, I have been speaking prose
without knowing it!

No formula, not even my proposed one, will be right for
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every case. Sometimes you will begin opening statement with
a scene-setting paragraph or two, and then move into the
essential business of introducing the team, outlining the
issues, and previewing the proof in a memorable way. In
an air-crash case, plaintiff’s counsel began by playing an
excerpt from the cockpit voice recorder as the airplane
approached the airport. “At that moment,” counsel contin-
ued, “Harry Johnson did not know that he had only three
minutes to live.”

There are elements of every story that belong in first
place because they engage the jurors and make them ready
to accept the rest of your portrayal of events. Take, for exam-
ple, the Vioxx litigation. More than 10,000 plaintiffs sued
Merck, claiming that they were harmed or that their loved
ones died from using Vioxx, marketed as a pain reliever. A
coalition of plaintiffs’ lawyers on one side and Merck lawyers
on the the other side set cases for trial. After about a dozen
trials, the parties began serious work on a global settlement,
a process discussed in Chapter Two.

It is instructive to review how lawyers in these cases
arranged the “story” part of their opening statements. In a
wrongful-death case tried in Texas state court, plaintiff’s
lawyer Mark Lanier began by briefly telling the jurors that the
case would call upon them to be like “CSI,” and to figure out
just how the plaintiff’s decedent died. He then turned to his
main opening theme. Once upon a time, Merck was a respon-
sible company directed by scientists. Then it came under
new management devoted to increasing profitability. These
new managers ignored warning signs that the scientists with-
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in and without the company had raised about the dangers of
Vioxx. In short, Merck made decisions about danger to
human life based on dollars. Lanier was telling the jury that
there would be compelling evidence of a motive to get Vioxx
to market before all issues of its potential safety were
resolved. This was not only the strongest part of Lanier’s
case, but a powerful theme in many product-liability cases.
Juries are uncomfortable with private profit-centered corpo-
rations calculating risks and benefits about products with a
potential to do harm. Lanier won his case.

In another Vioxx case, defense lawyer Philip Beck start-
ed his opening by saying:

Thank you, Your Honor. Mr. Birchfield [plaintiff’s coun-
sel] talked for about sixty minutes. While he was talking,
about sixty people across the United States died from
exactly the same thing that caused Mr. Irvin’s death and
not a single one of them was taking Vioxx. I'm going to
talk for about sixty minutes, and while I'm talking anoth-
er sixty people across the United States will die of the
same thing that caused Mr. Irvin’s death, and not a single
one of them is taking Vioxx. The reason is that the thing
that caused Mr. Irvin’s death is the leading cause of death
in the United States of America. That was true before
Vioxx ever came on the market, and that’s true today
after Vioxx is no longer being sold. Several hundred
thousand people a year die from having arteries that are
clogged up with plaque, then having a rupture in the
plaque, and then having a blood clot form in the artery so
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that not enough blood gets to the heart. It’s the leading
cause of death in the United States.

Beck focused on the issue of causation, which on the
defense side is often the main issue in a product liability
case. His client won.

In your case, how will you choose where to start? What
images will you deploy? First, your chosen images must res-
onate with the jury to whom you are speaking. Some lawyers
use focus groups to help identify those images. I am not a fan
of expensive and lengthy mock trials. Rather, if one is to use
a consultant, do a sort of combined opening and closing on
videotape, and have the consultant show it to some people
who the consultant knows how to select.

In most cases, there will not be the budget to hire con-
sultants. Some great lawyers never use them. In any event,
the duty of picking the images and arrangement for the open-
ing is the lawyer’s and is not delegable. I recall speaking at
the Texas Bar Association luncheon some years ago in Fort
Worth. Steve Susman was another speaker, and he described
using consultants in trial preparation. Joe Jamail, the larger-
than-life trial lawyer who won Pennzoil-Texaco, strode to the
microphone as the next speaker and intoned, “Steve, I would
rather have a boil on my ass than use a trial consultant.”

In the Vioxx cases, the image of a defendant motivated
by greed has emotive power that can carry the jury over dif-
ficulties in other parts of the proof. The problem of causation
brings jurors back to the rules by which the case is to be
decided. The tension between emotive and rule-based dis-
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course lurks in every case. Another example, from an entire-
ly different area of law, is the Santa Barbara, Calif., prosecu-
tion of singer Michael Jackson in 2005. Jackson was charged
with molesting a minor child and related offenses. The pros-
ecution used liberal California evidence law to bring in
extensive evidence of Jackson’s alleged improprieties with
other children, his unusual and allegedly perverted fascina-
tion with children, and other activities that the prosecution
thought would portray Jackson as a depraved stalker of
young people and unworthy of belief. The defense kept its
focus on the issue of what happened between Jackson and
the alleged victim, and the motivations of those summoned
to testify for the prosecution. The jury rejected the prosecu-
tion effort to divert attention from the main issue and acquit-
ted Jackson.

When you choose the arrangement of the story, begin by
focusing on the element or elements that you will stress
every day and with as many witnesses as possible.

As you tell the story, introduce the witnesses, letting the
jurors know why they will be here. No need to introduce all
the witnesses—too much detail bogs the story down. For
example: “You are going to hear about the kinds of comments
that John Jones made to Mary Smith starting the first week
she was on the job. One witness will be Anthony Parsons, the
secretary who sits at the desk closest to where Mary Smith
was sitting. He was able to see and hear better than anybody.
And he will tell you ...”

If there are problems with your evidence, tell the jury
about them. “Now I want to be fair about this. Mary Smith is
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not perfect. You are going to hear that when she gets fright-
ened or upset, she ...”

If the plaintiff’s opening is usually 1-2-3, the defendant’s
opening will usually be 2-1-3. That is, the defendant must
acknowledge the event that brings us all to this courtroom,
then talk about the client and the result. I did this in opening
for Terry Nichols.

May it please the Court, Counsel, Mr. Nichols, mem-
bers of the jury, on the nineteenth morning of April at
9:02 in the morning, or actually just a few minutes
before, Timothy McVeigh parked in front of the Murrah
Building in Oklahoma City. He was in a Ford F-700 truck
from Ryder Rentals with a 20-foot box. And Timothy
McVeigh was not alone. With him in the cab of that truck
were one or two other people. The driver parked the
truck and set the bomb to go off.

Yes, Terry Nichols was not there and did not know
about the bombing until the next day. He was at home in
Herington, Kans., at 109 South 2d Street in a house he’d
bought and moved into one month and six days before.
He was at home. With him there were his pregnant wife,
Marife; their infant daughter, Nicole; Marife Torres
Nichols, born in the Philippines, who came to the United
States as Terry Nichols’ wife. Terry Nichols was building
a life, not a bomb.

My name is Michael Tigar; and with our team, I rep-
resent Terry Nichols. We're here to gain respect for the
undeniable fact that right now Terry Nichols is presumed
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innocent. We're here to help point out the hundreds of
reasonable doubts that lurk in the evidence.

In this opening statement, I want to introduce you
first to our team members, the ones that are going to
help us here; and then I want to outline for you the alle-
gations, the charges, to point out what is not in dispute,
what we agree with these prosecutors about, and what
on the other hand we do contest, what the government
will try to prove and fail, and where you may find the rea-
sonable doubts when the evidence is all in. Yes, when the
evidence is all in.

Can you see my hand? You can’t see my hand. Not
until I've turned it over and showed you both sides could
you say that you've seen my hand. And just as in life, the
last bit of evidence about an important thing may be the
thing that lights up the whole picture, so we beg you to
have open minds. We'll present evidence to you, begin-
ning with our cross-examination of the very first wit-
nesses that take that witness stand; but for the first few
weeks of the trial, the government has the choice of
what witnesses to bring, what evidence to bring. He that
pleadeth his cause first seemeth just, but the defendant
come and searcheth it out.

Over and over again, you're going to hear about the
presumption of innocence. That means we start with a
clean page. That means that suspicion, prejudice, pre-
judgment, speculation have no place.

Now, when the government rests, we are going to
present our witnesses and exhibits. So after introduc-
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tions and review of the allegations here, Ron Woods and
I, my co-counsel, are going to do an opening statement in
three parts so that you can have a perfect way of keep-
ing track of the strands of proof.

There are some other principles that apply particularly
to defendants.

Talk about why the evidence will not support these
claims that are being made here. Even if you are defending a
criminal case, it is not enough to say that the plaintiff will not
sustain its burden of proof. No, you must present a plausible
alternative reality, and tell the jury that you are not assuming
a burden of proof that you do not have, but rather give this
alternative version to to shine a light on the gaps in your
opponent’s proof.

Do not use opening statement to get into a fight with
your opponent. Assume that your opponent has chosen the
strongest ground on which to fight—for their side. If you join
them on that ground, you take an unnecessary risk. Your
opening is designed not only to tell the story, but to choose
the terms in which the story will be told. Set out your story
as a free-standing and independent structure. I can recall
reading a product-liability trial transcript. Plaintiff’s counsel
attacked the manufacturer for greed, carelessness in product
testing, undue haste in getting the product to market, and,
finally, the alleged causal link between the product and the
plaintiff’s husband’s death. The first three items were strong
talking points with emotional appeal. Defense counsel’s
opening took the same four points in the same order, leaving
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causation to the last. Yet causation was the defense’s
strongest point. The lesson: Know your strengths and play to
them. Talk to the jurors about the reasons they should keep
an open mind until all the evidence is in. Look at the excerpt
from Edward Bennett Williams opening in Chapter Eight.

And always, no matter what side you are on, tell the jury
what you want them to do. Tell them you will ask for their
verdict, and what—at least in general terms—you want that
verdict to be.

Structure of Direct Examination

Direct examination, as practiced, is often boring and form-
less. Civil lawyers are accustomed to doing depositions.
Judge Bill Wilson once wrote to lawyers in a case that their
presentation of an expert looked more like a deposition than
a structured direct and cross. That was about the most damn-
ing criticism that he could conjure up. Of all the aspects of
direct examination, structure is perhaps the most important.
In part, a lawyer’s difficulty arises from the difference
between courtroom testimony and daily conversation. The
witness cannot simply tell the story. “Narrative” is forbidden.
One nonleading question at a time, says the rule, and each
answer limited by the rules of evidence concerning hearsay,
repetition, opinion, and so on. The witness must speak from
personal knowledge; that rule emphasizes the gap between
what we “know” and what we are entitled to say we know.
In daily conversation, we usually speak colloquially,
even elliptically, leaving out ideas and events that are mutu-
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ally understood within the group. The testifying witness is
talking to jurors who do not yet know the story, and who may
not share the witness’s perspective and way of describing the
world. I refer here to the inherent problem that words are
often an inadequate or ambiguous way to project an image of
some past event. Your direct examination must be detailed
enough that the jury gets the same mental picture of the
described event that the witness has in her mind. There is
more on this topic in Chapter Five, in the essay on “Witness-
es as Observers.”

There are several principles of direct examination organ-
ization that will serve you well. James McElhaney speaks of
the paragraph theory of direct. As we learned in English
class, every paragraph has a topic sentence, and is limited to
a single topic. This is important guidance. Paragraphs have
varying levels of detail. Some paragraphs describe events
over a long period of time. Some paragraphs descend to
detail, giving us a rich and full word picture of a person,
place, or event. If you think of direct examination as a series
of paragraphs, you can accomplish two goals. First, you
move as paragraphs do, topic by topic. Second, you will use
the differing levels of detail to shape and shade the mental
image you want jurors to form.

In Examining Witnesses, 1 advocated the use of three

” .

structural devices: “loops,” “prologues,” and “transitions.” All
three devices can be used in cross-examination as well as on
direct. A loop repeats a part of the last answer to introduce
the next question moving: “After the pickup truck ran the

stoplight, what happened?” “After he said, ‘Would you like to
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have dinner,” what did he do?” A prologue introduces the
themes of a direct examination: “After we talk about what
you do for work, I would like to ask you about what you saw
on July 15.” A transition moves from one topic to another:
“Now I want to turn to what you did when you heard Mr.
Jones make that remark.”

You generously use exhibits in direct examination
because they help to structure and guide the pace of dia-
logue. Exhibits punctuate the dialogue, and they provide
important reminders of what the witness said when you sum
up at the end of the case. The exhibit might be a document
that reflects what the witness is now telling us, a chart, map,
picture or diagram, or a physical object associated with the
events she is describing,.

Structure of Cross-Examination

There are brilliant works on cross-examination. Terry Mac-
Carthy’s book is near the top of any list. Francis Wellman’s
The Art of Cross-Examination has much to teach, even
though Wellman’s reactionary ideology shines through at
many points. In my book, Examining Witnesses, you may
find valuable ideas. Among the rules that govern cross-exam-
ination, “have a structure” is the first and perhaps most
important. Structure determines the primacy of your main
theme, and recency the order of interrogation.

Even in a criminal case, where pretrial discovery is lim-
ited, you must have a basic idea of what you can accomplish
on cross-examination of each witness before he or she takes
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the stand. If the answer is “not much,” consider foregoing
cross-examination of that witness. The jurors expect you to
score some points when you stand up; if you can’t score,
don’t start. We must anticipate what the opposing witness
will say, and have a tentative structure of cross-examination
in mind before he or she testifies. In civil cases, where dis-
covery is more available, we can do more planning.

First, make a file. Collect all prior statements of each
witness. Annotate them so you can use them. Think of “state-
ment” broadly, and create a category for “not quite state-
ments.” For example, an FBI 302 report of interview is usual-
ly not the witness’s “statement,” though it may contain some
quotations from the witness. A police report or investigator’s
report falls into that same category. But if the witness departs
from the version given the investigator in such a report, you
may be able to call the investigator. Be aware of versions
given by others that contradict what this witness will proba-
bly say, so you can nail down the contradiction in order to
enhance the testimony of those others when you call them.

Cross-examinations must be structured so that the jury
sees exactly what you are doing. You should begin with mat-
ter on which you and the witness will agree, or on which the
witness can be made to agree. Thus, “We can agree that it
was raining?” or, “You are a liar, aren’t you?” In the first
instance the witness will say yes. In the second, the witness
may disagree, leading to a series of questions showing the
demonstrable and admitted lies the witness has told. Moving
first to the areas of agreement sets a tone, and may induce
the witness to have a sense of security about the examina-
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tion. Also, remember the theory of minimal contradiction.
You are seeking to open up just that amount of difference
between competing versions that dictates a different result.

If you have doubts whether you have all the witness’s
prior statements, clear them up. “You were interviewed by
Arnold Witkin, the insurance investigator. Is that right? How
many times?” Prior statements is a broad concept. They
include not only verbatim utterances but also statements
made to others, such as investigators or friends. This counsel
is particularly important in criminal cases, where the right to
pretrial discovery is more limited than in civil cases, and
prosecutorial withholding of prior statements is a frequent
and significant problem. If the witness diverges from such a
prior statement, you may be able to call that other witness
and impeach. At least, reminding the witness of the prior
statement may improve the witness’s answers—from your
point of view.

“Do you remember talking to Arnold Witkin, the
investigator, back in December?”
“Yes, I think so.”

“You talked to him about where the red car was
just after the crash?”

“Do you remember telling him the car was up on
the curb?”

This line of questioning can go in any of several direc-
tions from here, because you will have established a founda-
tion to offer evidence of hearsay statements not usually
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admissible for the truth of the matter asserted (because the
prior statement was not under oath); at least you will have
accomplished the nonhearsay value of contradiction. If the
matter is important enough, the rules of evidence may permit
you to call Witkin.

Once the preliminaries are out of the way, respect the
canon of structure by announcing what you are going to do.
“I want to ask you about the telephone calls you made on the
evening of April 15, 1995, and then about some of the work-
ing conditions there at XYZ Corporation.” This is for the
jurors’ benefit.

When you cross-examine, show the witness documents
and objects that bolster your case and make the witness look
at them. If these are in evidence, they do not need to be the
witness’s documents. You can publish documents to the jury
by asking the witness to read them, or portions of them.

“I am showing you what has been admitted under the
pretrial order as Defendant’s RR [a telephone company
record]. Here is page fifteen. Will you look at that and
just read to the jury the third telephone call on that
page. You made that call, right?”

You now have the telephone call linked to a record.

“You called Ms. Smith?”

“You called her at 6:15 p.m. and you talked for thirty-
seven minutes?”

“And you talked about what she was going to say
about Mr. Jones?”



Structure

“That was on April 15?”

“On Sept. 19, 1995, you were interviewed by an
investigator named Neil Bellows? You told him
that you did not talk to Ms. Jones that evening?”

Get out the investigator report. Have it in front of you.
Using Fed. R. Evid. 612, take the witness over the inconsis-
tencies, refreshing recollection as you go. If this is not collat-
eral, and the witness will not give you the needed answer,
make sure you have the inconsistency clearly in mind and
ask:

“Do you deny that you said that?”
“On your oath?”

“But you don’t deny that it happened?”

Because cross-examination is a process of extracting
good from someone who has been put up there to harm your
case, and because you are limited by the principle of imma-
nence, cross-examination is said to require control of the wit-
ness. Control is important for two reasons: First, the witness
has already hurt you. He or she has gone through all the
harmful details of a story. You should exercise control, in
order not to invite or permit him or her to repeat. Control
provides structure. In addition, as I wrote in Examining Wit-
nesses, you cannot get more out of cross-examination than is
inherently in it. Cross-examination is about the particular
story told by this particular witness.

The witness wants to hurt you. The witness is at least
ostensibly against you. Even a neutral observer is cast by the
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adversary system on one “side” or the other. The abolition of
sponsorship and vouching rules does not change the human
desire to be seen as right. (Have you ever noticed how the
tenor of a friendly “pickup” game of basketball or tennis
changes when a couple of people stop to watch the action?)
The cross-examiner necessarily challenges “right.” The wit-
ness looks for chances to reaffirm the right—“Yes, but ...”
You exercise control to stay in charge.

Your goal is to have a working plurality of jurors say
“aha,” meaning “we see now the flaws in what this witness
has said.” Many lawyers do not understand that the “aha” can
come at many possible times during trial, and need not even
be the result of cross-examination. The jurors can choose to
discredit a witness because of what some other witness has
said, or based on other evidence; effective lawyer argument
shows the contradiction and points to the right result.

The “aha” needn’t occur while the witness is on the
stand. Trying to make it appear may lead you to take exces-
sive risks. The main purpose of cross may be to lay the basis
for closing argument, where the inconsistencies can be
spread out again and made part of the story of the case.

Structure of Closing Argument

Closing argument must have a structure. It is your opportuni-
ty to put evidence and legal rules into a context that will per-
mit jurors in deliberation to chart the way toward the result
you want. All other considerations are subordinate to this
goal. Exaggerated rhetorical flourish, witness-by-witness
retelling, aimless attacks on the other side—all of these are
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your enemies because they are the enemies of persuasion.
There is room for emotion and a sense of injustice in summa-
tion, but always within the structure you have decided upon.
In Chapter Ten, I lay out more detailed ideas about presenta-
tion of your summation. Here are some thoughts limited to
the issue of structure.

First, do not write out your argument and read it. You
might as well fax it in. You want your argument to flow, and
to be making eye contact with members of the jury. So we are
going to make some notes about argument, and have some
key ideas. We are going to know the beginning and the end.

Second, assemble the exhibits you will use in final argu-
ment.

Next, establish your summation ideas. Don’t worry
about the order yet. Just write themes on index cards, so you
can rearrange and combine them as you continue prepara-
tion. You will see that some topics need separate considera-
tion, even though they are central to your case. For example,
if there has been a battle of the experts, you may want to
focus separately on how the jury should consider expert tes-
timony, and on the relative merits of the witnesses they have
heard. Then, having made your point, you can in the later
parts of the summation refer back to expert conclusion. If
there has been a difficult witness, for you or against you, that
witness’s testimony may become a separate theme. Once we
have our themes, we do two things. First, we put the notes
for each one on a separate page. Then we have a separate
bucket file with the exhibits and transcript portions that
relate to that theme, for ease of use in actual argument.
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Themes vary so much depending on the case that it is hard to
generalize, but you must introduce the opening by talking
about the roles of lawyer, parties, judge, and jurors. You must
end by telling the jury exactly what you want.

Now, put your themes in order. You can now see how to
combine related ideas into themes, still keeping in mind the
idea of minimal contradiction discussed above. Remember
how powerful the evidence becomes when you see if from
your client’s point of view. You are fighting for your story, but
now you are about to hand the story to twelve (or six) peo-
ple who are going to argue about whether it makes sense.
You need to equip these jurors to be narrators of your story,
to assert its logic, and defend it against alternative versions.
All of this is done by sharing with them a point of view, and
then taking them through the evidence and the law that justi-
fies taking that point of view. Be sure to capture the central
ideas of the judge’s instructions on the law. If there have been
many mid-trial rulings limiting the purposes for which evi-
dence may be considered, remind the jurors of these; they
will probably have forgotten most of them if the trial has
been long.

So our summation plan looks like this:

¢ Introduction—burden of proof, role of the jury, outline
of presentation.

e Why we are here—the issue framed in light of our story.

e Before we get to the central issue, there are some things

along the way. That is, you may decide to isolate partic-

ular trial events, or particular issues about how to evalu-

ate evidence in light of the judge’s instructions, and treat
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those separately from your main narrative. You may
decide to single out one or more key exhibits as a way of
underscoring a key point in your story.

Why the other side can’t handle the truth, or why their
reality doesn’t work. Key flaws in their approach appear
here. This is the place to talk about the evidence “they
can’t explain.”

How we should view the facts, beginning often with a
supposition, and moving through the key events from
our perspective.

What do we want the jury to do? Every claim or defense
has “elements” that must be proved. Failure of proof
gives the opponent the victory. This is true even when
the jury is not asked to answer questions or respond to
special issues. All civil cases involve damages calcula-
tions, which are broken down into categories such as
general and special. Sometimes, the “what should the
jury do” question is as simple as “guilty” or “not guilty.”
But in most cases the elements and questions can be
confusing to jurors. To give structure to their delibera-
tions and decision, consider using a chart that breaks the
decision down into its component parts and suggests an
answer to each part. A chart on an easel can do this. In a
civil case, you can enlarge a copy of the verdict form and
illustrate your argument by writing in the “correct”
answers. This will also help to ensure against inconsis-
tent answers that could undo your verdict. Be matter-of-
fact as you go through the issues.
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When one surveys all the structures within which litiga-
tion takes place, one may be tempted to see them as con-
straints. In one sense they are. Structures of rules limit the
permissible ambit of claims and defenses as well as defining
and authorizing claims. Structures of evidence limit proof, so
that jurors do not overvalue or undervalue testimony and
exhibits. But structures also liberate. Properly devised and
used, they help ensure that the process is fair and transpar-
ent. Structures of procedure define the system within which
disputes may be brought and heard. Structures that govern
our arguments and examination of witnesses, when properly
understood, make us better advocates.

Notes

e Richard Delgado & Jean Stefancic, “Why Do We Tell the Same
Stories? Law Reform, Critical Librarianship, and the Triple
Helix Dilemma,” 42 Stan. L. Rev. 207 (1989); Why Do We Ask
the Same Questions? The Triple Helix Dilemma Revisited,
wn Legal Information and the Development of American
Law: A Collection of Essays in Honor of Robert C. Berring
146 (Richard A. Danner & Frank G. Houdek eds. 2008).

e | have written about the theory of minimal contradiction
and the limits on effective cross-examination in Examining
Witnesses.

e The Vioxx litigation is discussed in a chapter in Trial Stories.

e A brilliant discussion of jury response to issues in a product
case is Gary T. Schwartz, “The Myth of the Ford Pinto
Case,” 43 Rutgers L. Rev. 1013 (1991). Schwartz rebuts
the “common wisdom” about the Pinto gas tank explosion
case by examining the way that the jurors came to see the
case. In short, the Pinto case is not so much a lesson about
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product liability as it is about telling a story and persuading
jurors with evidence.

e The Biblical reference in the Nichols opening (he that
pleadeth his cause) is an amalgam of several different
translations of Proverbs 18:17.

e Ideas about the structure of summation can be seen in

Persuasion: The Litigator’s Art, and in the Professional
Education Group reprint of the jury arguments in U.S. v.
Nichols.






Candor

Your Candor

The next chapter is entitled “Empowerment.” When I
speak of empowering the jury, and of transparency in trial
technique, I advocate an approach to lawyering that treats
the jurors as partners in a search for truth, and invites
them to be skeptical about lawyer motives and aware of
the significance and meaning of trial events. I advocate
ways of telling the jurors about how to determine believ-
ability, or how to deconstruct an expert opinion, or how to
move through exhibits, and evaluate each side’s position.

When judges in the courthouse get the idea that you
are not candid, they will find ways to make your profes-
sional life uncomfortable. That is the career and profes-
sional aspect of the matter. A California trial judge put it
this way in an interview:

What are the other things lawyers can do to be effec-
tive advocates with the bench besides making win-
ning arguments in their papers? I remember when I
was a lawyer, judges always would say, “Remember,
your credibility is the most important asset you have

2

lJa1deyn

1y b3




208

Nine Principles of Litigation—And Life

in court.” When it was said to me, it was hard for me to
see that it was as important as people thought it was. I
can now say in bold face, your credibility is the most
important asset in court. It is very hard to build, and very
easy to lose. The reason it is so important is that judges
are always asking themselves, “Whom can I trust?”
Judges never have enough time, and they never have as
much information as they want. So they're trying to fig-
ure out whether the lawyers appearing before them are
reliable. Every judge, I believe, wants to make the right
decision every single time, and every judge wants to be
seen as making the right decision. Not just because of
the ego reasons, which are obvious, but also because
then the parties will believe they got a fair hearing,
which we all know is the most important thing—coming
to court and believing you had a fair hearing. So we're
constantly asking ourselves, “Whom can I trust? Whom
can I not trust? Whose words can I take at face value,
and whose must be constantly checked, investigated,
and corroborated?”

Candor is more than simply truth-telling. The attitude of
candor requires believing in oneself, displaying concern for
rational and logical thought. The candid lawyer says in effect,
“I have expended time and effort to bring evidence and argu-
ment to this process. Trust me.”

In Stephen Fry’s novel, The Liar, a teacher addresses a
student:
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You write with fluency and conviction, you talk with
authority and control. A complex idea here, an abstract
proposition there, you juggle with them, play with them,
seduce them. There is no movement from doubt to com-
prehension, no breaking down, no questioning, no
excitement. You try to persuade others, never yourself.
You recognize patterns, but you rearrange them where
you should analyze them. In short, you do not think. You
have never thought. You have never said to me anything
that you believe to be true, only things which sound true
and perhaps even ought to be true: things that, for the
moment, are in character with whatever persona you
have adopted for the afternoon. You cheat, you short-cut,
you lie.

In this passage lurk significant truths about lawyering,
and specifically about juror (and public) attitudes toward
what lawyers do. If the jurors have the idea that a lawyer is
simply rearranging ideas to make them more palatable, as
distinct from thinking, evaluating, and believing, they will
punish that lawyer with their disapproval. Every case you
take to trial must be true and just at some level of generaliza-
tion, otherwise you would not have accepted the retainer in
the first place or would have settled or dismissed the matter
somewhere along the line.

Credibility with jurors is won in the same way as with
judges. In a jury trial, you hope to start with the jurors being
skeptical but ready to believe in your case. Or if there is
something about the case that upsets them, you hope they



240

Nine Principles of Litigation—And Life

will have confidence that you can and will explain things. In
opening statement, you make sure to signal the “bad facts,”
the uncomfortable aspects of the impending evidence. You
don’t want the jurors to conclude that you are hiding from
the truth. You embrace your burden of proof. You make
promises about the evidence, and you keep them.

This is the beginning of Edward Bennett Williams’ open-
ing in the trial of former Treasury Secretary John Connally
for accepting an unlawful gratuity. He does not simply lay out
the evidence that the jurors will hear. He seeks to create a
bond of trust. He invites them to have a high expectation of
him and the defense team. At the same time, he reminds them
that they must also evaluate the other side with the same
amount of scrutiny, and to hold the prosecution to its higher
burden:

May it please the court, ladies and gentlemen of the
jury:

What Mr. Sale said to you this morning is the opening
statement made on behalf of the prosecution. It is a
statement of what they hope to prove during the course
of this trial, it is not evidence in the case. ...

What I say to you now, members of the jury, is a state-
ment of what we confidently expect to demonstrate to
you through the testimony of witnesses whom we will
call to the stand, through documents and written materi-
als that we will offer in evidence for your inspection.

Now, under the rules of this court, as in every court
in the land, the prosecution gets the opportunity to offer
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its case first, to call its witnesses and put in such docu-
ments and written materials as it chooses to offer which
are receivable in evidence.

Not until all of the prosecution’s evidence has been
laid before you does the opportunity come to the
defense to give you its side of this case, and for that rea-
son, right at the outset, I ask you, ladies and gentlemen
of the jury, to keep an open mind during the course of
this trial, bearing in mind that not until you have heard
all of the prosecution’s side does the defense have the
chance to come forth with its side of the case. ...

And so it is with every contested case that is ever
tried in this courthouse or any other courthouse in the
land, there are two sides. In the ordinary process the
prosecution goes first and we come second.

There is one other thing that I would like to say to
you right at the outset about opening statements in gen-
eral made in a court of law. An opening statement by a
trial lawyer to a jury is not like a politician’s speech.
When a politician is seeking office and he makes a
speech to people whose votes he is soliciting, he can
promise the moon because he doesn’t have to deliver on
his promises until after the votes are cast, until after the
election is over.

But what I say to you this afternoon, members of the
jury, in this opening statement, made on behalf of the
defendant John Connally in this case, I must deliver on.
I must deliver on before you go to your jury room, before
you begin your deliberations, before you cast your bal-
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lot, because you will hold me responsible for everything
I say to you this afternoon when I say that I will prove
certain things to you, and well you should.

I welcome that responsibility, because what I say to
you this afternoon, members of the jury, in this opening
statement made on behalf of the defendant, we shall
prove to you through the testimony of witnesses who
will take the stand, through documents, and through
other written materials that will be offered here before
you.

The Other Side's Candor

We have all experienced it: The adversary who says one thing
and does another, is economical with the truth, plays games
with service of pleadings; in short, who cannot be trusted.
Before a jury, this sort of behavior usually gets sorted out
fairly quickly and to your adversary’s disadvantage. But in the
skirmishes before trial, such behavior raises your blood pres-
sure.

We need rules and ideas to guide us when faced with
such an adversary. First, don’t let this adversary knock you
off your case plan. Don’t be provoked into doing rash and
excessive maneuvers. When you are hit with misconduct,
take a deep breath. This counsel applies to any disturbing
event before or during trial. I have so often faced this temp-
tation to strike back, or change course abruptly. When I have
yielded to this temptation, I have almost always regretted it.
I know some lawyers who specialize in being outra-
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geous. They will not be constrained by anything short of a
contempt citation or professional discipline and perhaps not
even then. They are often so practiced at their art that you
could not “fight” them even if you wanted to throw out your
case plan and do so. Against such an adversary, keep calm,
keep on track, and keep on your plan.

Second, you can enlist the court’s assistance, but there
are limits on what that can accomplish. Your abusive adver-
sary probably knows this. Case management and discovery
conferences early in the litigation can help set limits on
lawyer behavior. Strict and enforced rules about the timing
and limits for discovery play an important role. Rules about
deposition behavior help. The most effective judicial assis-
tance must be sought and obtained before misconduct
occurs and by participating in reform activities that set firm
limits. The case management plans that came into being in
the wake of the Civil Justice Reform Act of 1990 are worth
studying. The best of those plans called for an early confer-
ence, discovery limits and—best of all—prompt judicial res-
olution of discovery disputes. For example, if a judicial offi-
cer is available to make telephone rulings during depositions,
the telephone does not often ring because parties behave
themselves.

Judicial intervention is problematic because the judge
usually doesn’t have time to sort out who is right and who is
wrong. He or she wants the case to move forward, and is like-
ly to behave like the parent who intervenes in children’s
fights by punishing both participants. Often, the judge’s
response is, “cut it out.” Judges don’t like to read pleadings
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full of mutual recriminations between the lawyers. So an
effort to get help may in fact make you look worse.

Then there are those judges who do not seem to mind
being misled. A short time ago, I argued a post-trial challenge
to a criminal conviction. The prosecutor had failed to pro-
duce material exculpatory evidence in response to a defense
discovery request. He had successfully moved to quash a
defense trial subpoena by claiming that the material sought
either did not exist or was not material. At trial, he had suc-
cessfully cut off cross-examination by arguing that the
defense had no factual basis for its questions. Well after the
trial, a government document showed up in another case that
showed the prosecutor had not been candid with the court.
As pro bono counsel, I filed a petition for writ of error coram
nobis. At oral argument, I thought that the trial judge would
be offended by the prosecutor’s conduct. He was not. It
seemed that, like many judges, he had grown accustomed to
revelations of lawyer misconduct of this kind, and wanted if
at all possible to leave the verdict and judgment intact.

This sort of impatience with process values is not univer-
sal. Many judges have responded eloquently and forcefully to
lawyer failures of candor. In the federal courts, the familiar
three bases of sanctions are Federal Rule of Civil Procedure
11, 28 U.S.C. §1927 (which permits sanctions for vexatious
conduct that complicates the litigation), and the court’s
inherent power. Under Federal Rule of Civil Procedure 60(b),
lack of candor that amounts to fraud on the court can be
redressed even years after the initial judgment. However,
most judges, and not only those insensitive to process issues,
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insist that in seeking sanctions the movant be candid and
thorough.

If the opponent’s behavior includes ethical violations,
you can invoke the aid of the bar, or file a motion to disqual-
ify. I once represented five men charged with committing vio-
lent acts during a demonstration. The state attorney general
held a number of inflammatory press conferences making
false statements about the case. We filed a motion to disqual-
ify him. He stepped aside rather than face a hearing on the
issue.

When you sit down with colleagues to discuss the oppo-
nent’s pattern of abuse, you must think through the entire
range of potential responses and make your response part of
your overall trial plan. Notice I have suggested sitting with
colleagues. In the tournament of litigation, it is easy to gener-
ate a sense of outrage. The views of others can help you gain
perspective.

Third, consider approaches outside the context of your
particular lawsuit. The case-by-case effort to contain abusive
behavior has a limited impact. I have suggested above that
you look at procedural reforms. We should remember, how-
ever, that as a profession, we have organizational structures
within which to express ideas about lawyer behavior. I know
that debates about civility in litigation help to raise aware-
ness of candor issues, and may help focus disapproval on
unfair tactics. Such debates also help to draw important dis-
tinctions between abusive behavior—which is wrong—and
vigorous, zealous advocacy—which is not only right but
required by the rules of professional responsibility.
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Fourth, where does your abusive adversary practice?
Who are his or her friends, colleagues, superiors? Find out
and talk to them. Point out the ways in which the behavior is
actually taxing your adversary’s client as well as yours, and
impeding resolution of the case. Even in a large city, lawyer
reputation is significant, and when bad behavior becomes the
subject of general conversation, this may have a deterrent
effect.

At trial, you will have opportunities to deal with lack of
candor. Be careful not to use the “liar” epithet without the
strongest possible justification. Speak instead in terms of
promises kept and not kept. The opening statement was a
promise. Did your adversary keep it? Did the witnesses, after
direct examination and searching cross-examination, portray
events in the way your adversary said they would. Has your
adversary asked a question that assumes a fact not in evi-
dence?

Has the summation contained inaccuracies? If so, you
have the option to object during it, which is often not a good
idea because the judge may simply say that the jurors’ recol-
lection controls. If the misstatement appears in a rebuttal
summation, I would be more likely to risk objecting because
one has no other way to make the point. In your own summa-
tion, you can use the techniques discussed elsewhere in this
book—for example, in the next chapter’s essays on empow-
erment and transparency—to emphasize that you and your
adversary are advocates and that the jurors have ways to ana-
lyze the evidence and exhibits to see whose version of events
is more near the truth.
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The Judge’s Candor

In trial, there are judges who not only try to prevent you from
trying your case but actively seek to keep you from making a
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record on which you can appeal their errors. The judge may @
wave you to your seat without ruling on an objection. She B
may shut off lines of inquiry and refuse you the opportunity m
to make an offer of proof. She may make comments in the «
jury’s presence that undermine your position. Your first job is Z
to win your case to this jury rather than having to take an
uncertain and expensive appeal.

You need courage, preparation, and a good sense of tac-
tics. Politely insist on a ruling. Repeat your request. Pepper
the judge with short written memos on contested issues.
Present a written offer of proof. If the court has excluded the
entire proposed testimony of a witness, such as an expert,
hire a court reporter and do a Q & A with the witness back in
your office, then put the transcript into the record. Confront
the lack of candor in ways that build your record.

Sometimes a judge will attempt to signal counsel not to
make a particularly strong argument, suggesting that to do so
would be offensive and perhaps unnecessary. I appeared
before a judge who, at the close of the prosecution’s case,
called counsel into the robing room and expressed grave
doubts about the sufficiency of the government’s proof. He
said he had pretty well made up his mind to grant a judgment
of acquittal on some counts of the indictment and did not see
the point of taking up a lot of time arguing about it. He had,
after all, heard the evidence. We reconvened in open court. I
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thought I should not waive any contentions or arguments,
despite what the judge had said. He denied the motions for
acquittal. I believe he always intended to do that, but can
never be sure. Did I offend him by arguing?

I maintain my view that the judge was out of line in mak-
ing his robing room comments with the intention of short-cir-
cuiting argument. One of my jobs as advocate is to protect
the record made in open court by a court reporter, and not
rely on winks, nods, and suggestions made in secret.

Judicial impatience or bullying is a form of lack of can-
dor. I gave a talk at a judicial conference to lawyers who
work on death penalty capital cases. I urged them to raise
every conceivable point so that it could never be said that the
client had waived a valuable right. After all, the procedural
and substantive law of capital cases changes with every
Supreme Court term, and a client cannot benefit from an
issue not raised at the earliest possible procedural hour. As I
left the room where I spoke, the chief judge of the circuit
came up beside me and said, “Damn you, Tigar, you are
telling these lawyers to fill up their briefs with meritless argu-
ments instead of focusing on the main points.” I replied
blandly that the fault was not mine, but a system that
enforces waiver rules in a macabre kind of “gotcha” game.

The judge and I were speaking of capital cases. But my
view is that judicial impatience, when practiced as a device
to control litigants and lawyers, should be excused as
grumpiness. Judge Curtis Bok, in the preface to his book, I,
Too Nicodemus, wrote these words, which a wise judge I
know has in front of him on the bench as a stern reminder:
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A good judge must have an enormous concern with life,
animate and inanimate, and a sense of its tempestuous
and untamed streaming. Without such fire in his belly, as
Holmes also called it, he will turn into a stuffed shirt the
instant a robe is put around him. The first signs of judi-
cial taxidermy are impatience with trivial matters and
the statement that his time is being wasted, for the secret
of a judge’s work is that ninety-nine percent of it is with
trivial matters and that none of them will shake the cos-
mos very much. But they are apt to shake the litigants
gravely. It is only his power over people that makes them
treat him as a demi-god, for government touches them
more perceptibly in the courtroom than at any other
point in their lives. The cosmos is made up of little quiv-
ers, and it is important that they be set in reasonable uni-
son. Show me an impatient judge and I will call him a
public nuisance to his face. Let him be quick, if he must
be, but not unconcerned, ever. Worse than judicial error
is it to mishandle impatiently the small affairs of momen-
tarily helpless people, and judges should be impeached
for it.

We do read of and perhaps have experienced the worst
forms of judicial lack of candor: the judge who takes bribes,
who meets with favored lawyers ex parte, who favors those
of a particular ideological or political persuasion. If you
have the courage of which I spoke earlier, you will be willing
to risk the consequences of reporting and opposing that
behavior.
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Your Client’'s Candor

Client anger can translate into client lying or client obstruc-
tion of justice. If the system seems stacked against you, or
the process too long and expensive, moral relativism creeps
in. The client may not level with you about the documents.
The client may shade the truth. From the very first moment
of your representation, you must explain the ethical, legal,
and strategic pitfalls that await the litigant who is other than
candid. You know these. Tell the client. People who lie or
cheat get prosecuted. When liars and cheaters are exposed—
and the adversary system makes the likelihood high—they
lose their cases and get sanctioned by the court or subjected
to civil liability for their misdeeds—including punitive dam-
ages. Punitive damages and sanctions for willful misconduct
may not be covered by whatever insurance the client may
have.

These elementary principles are both obvious and often
ignored. High government officials and responsible corpo-
rate officers wind up escaping liability for serious miscon-
duct but are found guilty of lying or covering up during the
investigation that should have led to their complete vindica-
tion.

Remember, however, that contradiction is not lying. If a
client says one thing to you at one time and another thing
later, there may be a good reason for the change. It is impor-
tant not to let the client get out there with a story until you
have had the chance to make sure that potential contradic-
tions of this kind don’t see the light of day. I can remember a



Candor

client who was convinced that he had attended a meeting at
a certain time of day. Unfortunately, he testified to this ver-
sion before I began representing him. Two witnesses contra-
dicted him, saying that the meeting had in fact taken place at
a different time, earlier that same day. The client had been
led into error by reviewing his diary calendar. Originally the
meeting was scheduled at the later time but had been moved.
The problem could have been avoided by checking the
client’s version and conferring with him before he testified
the first time.

Every trial lawyer knows that judge and juror perception
of litigant candor is fragile thing. When one of “your” witness-
es is seen to have been careless or economical with the truth,
your entire team loses that perception of candor. Observing
all the rules that have led up to this one is the only path to
avoiding such a fate.

The Witness's Candor

How do we deal with the lying witness? We begin by making
sure that the label fits. Not all mistaken people are liars. They
may not have rightly observed, remembered, or related. Their
error may be the result of a bias or prejudice that the witness
carries but of which he or she is unaware.

In Examining Witnesses, 1 sounded a warning on this
score:

What do you want to accomplish with this witness?
How will you argue that her testimony fits the story of
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the case? How will the jury think about the story? You
will seldom be able to argue that all the other side’s wit-
nesses are liars. Jurors are looking at witnesses and try-
ing to figure out how to make sense out of what they say.
They are trying to sort out contradictions and to explain
them. By the time you rise to sum up, the jurors will have
pretty well figured out what they think of each witness
who has testified. The summation is a means of gather-
ing facts for the jurors who lean your way, to use as
ammunition in the jury room. It is a time to emphasize
pieces of evidence that might be overlooked, such as
documents that may have been alluded to but not pub-
lished in full. It is a time to evoke the memory of testimo-
ny and to weave it into a coherent pattern.

Looking through the record you have made, you
want to maximize the number of things that fit and min-
imize the number that do not. Claiming that all the
opposing witnesses are liars violates this principle and
calls on the jurors to perform the distasteful job of label-
ing an entire group of testifiers as perjurers. You will, in
trying cases, come to label many witnesses as liars and
should not shrink from this duty when the occasion
demands. The occasion demands, however, far less fre-
quently than some people think.

In sum, in most instances the witness’s error is not men-
dacity. She may not have been in a position to observe events
properly, and your cross-examination will focus on the objec-
tive facts that show this. Or, she may not remember well, and
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you will have at hand a prior statement that more clearly
describes what she observed. Her testimony may have been
vague, and when clarified will shine light where you want it.

But if you face a liar, consider pointing that out forceful-
ly and early in your examination. Terry MacCarthy and I
agree on this point, and we have both approved of the cross-
examination that begins, “Mr. X, you are a liar, aren’t you?” or
“Mr. X, can we agree that you are a liar?” If you have the
means to impeach an answer other than “yes,” go ahead.
Once you have decided to go after the liar, you must show the
jury that the label fits, not simply tell them that it does. Your
witness file must have contradictory prior statements. It
must contain objective evidence that contradicts or casts
doubt. It must show the jury how the witness’s tale has devel-
oped and changed in response to pressure or hope of benefit.
Books on technique abound; one of mine is cited in the
Notes.

Notes

e Chambers v. NASCO, Inc., 501 U.S. 32 (1991) (court’s
power to impose sanctions on various bases, including
inherent power).

e Demjanjguk v. Petrovsky, 10 F.3d 338 (6th Cir. 1994)
(candor to adversary and court).

® For detailed consideration of the lying witness, see
Examining Witnesses, Chapter Eight.
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The Experience of Being a Juror

I recall a presentation about voir dire by a lawyer whose
name I no longer remember. He imagined group inquiry of
potential jurors.

Good morning. You have all been called in here to
decide this very important case. The judge will not tell
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you what the rules are until you have listened to all
the evidence, so you really won’t have any idea about
what you are going to decide until the very end. That’s
OK. Just listen, remember everything and maybe it
will all become clear in the end. I am going to ask you
some questions. This is a case about science. Do any
of you have any prejudices about the wave theory of
light as opposed to the particle theory? I take it by
your silence that none of you do. And how about peo-
ple being incinerated when a reactor blows up? I see
a few shocked expressions, but nobody raises their
hand, so I guess that is all right also.

For many jurors, the trial process is alienating, in the
precise sense that they feel separated from the formal

25
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structure within which they are supposed to be acting. They
seek connections and often cannot find them. Your responsi-
bility as advocate is to make the presentation of evidence,
argument, and legal principles not only compelling and
accessible. You must respect the jurors’ judgment and help
them to connect to what they are hearing and seeing.

You do not achieve this connection by condescension.
Rather, at each point in the trial, you enlist the jurors’ ration-
al faculties, and you make sure your performance is memo-
rable.

The jurors are witnesses to the events of trial. Eye- and
ear- witnesses are regarded as the most valuable contributors
to juror understanding. Our rules of evidence are based on
that premise. Yet we also understand all the human fallibility
of such evidence, based on memory, perception, meaning,
and bias. We know how to reinforce witness impressions of
events, to preserve those impressions for recounting at trial,
supplemented by visual aids. We tend to forget that jurors
share the same frailties as our witnesses, and need reinforce-
ment also.

In the unfamiliar territory of trial, jurors will look for
clues about what they should do. Yet jury studies also show
that jurors regard their service as one of the most significant
experience of their lives. They appreciate that they are exer-
cising the power of judgment on behalf of the sovereign.
They are bringing community sentiment into the decisional
process. This was the image of jury trial shared by those who
wrote the Constitution and the Bill of Rights, and one can
hear echoes of it in post-trial juror interviews today.
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Your job as trial counsel is to tap into that sense of civic
responsibility and to reinforce it. The jurors have power.
They may be reluctant to exercise it. They may have precon-
ceptions about legal principles that stand in the way of apply-
ing the rules fairly. You must empower them to pronounce
judgment in your client’s favor.

I see this issue most clearly in criminal cases. Prosecu-
tors are wont to focus on social danger. It takes courage for
jurors to say, on behalf of the community, that there is a rea-
sonable doubt, even though they may feel at some level that
it is more probable than not that the defendant committed a
crime. Even in civil cases, however, there are often hot but-
ton issues more or less close to the surface. In almost every
automobile accident trial, there is a subliminal message
about insurance rates and unworthy plaintiffs. Questions of
race, gender, ethnicity, or religious affiliation may be present
depending on the nature of the claims and defenses and who
the witnesses are.

The first meaning of empowerment, therefore, is to rein-
force the juror sentiment to represent the community honor-
ably. A second meaning is to be prepared to make rational
factual arguments in favor of a result—that is, to participate
in the deliberative process. We want our trial work to create
memorable episodes of testimony and exhibits that jurors
will retain and be able to use as they decide the case with
their colleagues. This second form of empowerment requires
not only thorough preparation, but a mode of presentation
that shows the jurors what matters and why it matters. I have
called this latter consideration transparency.
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Transparency and Empowerment

“Look, Ma, no hands!” cries the child on the bicycle. There
are times in trial when we just want to turn to the jury and
mouth “yes!” Or do one of those end-zone things that we see
on TV. This sort of thing is not allowed. Each element of
advocacy has a function, and one element cannot, should
not, be made to do the job of another. Cross-examination
cannot do the work of summation. You cannot stop the cross
from time to time and tell the jurors what point you think you
have just made.

Some years ago, in a libel trial, a federal judge permitted
the lawyers to interrupt their presentations at will and talk to
the jury about where they thought the case then stood or
what purpose had been served by what the lawyers or wit-
nesses had just done or said. This experiment has been
repeated in some complex cases, by permitting mini-argu-
ments at various points in the trial, but has not been widely
copied. The order in which witnesses are presented, imagina-
tive use of exhibits in both direct and cross-examination, and
a solid opening statement that puts matters in perspective
can accomplish the task of keeping the jurors focused on the
narrative that an advocate is trying to tell. Also, I worry that
mini-arguments actually interrupt the flow of trial, and inter-
fere with the coherence of presenting a story.

Voir dire provides an introduction to the case, or at least
to the issues that may affect juror behavior. Opening state-
ment announces the structure within which the case will be
tried. In direct examination, you will use prologue, loops, and
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transitions to guide juror attention, as discussed in the chap-
ter on Structure. You may introduce cross-examination
themes one at a time. In cross-examination, you may even be
able to let the witness explain to the jury why his or her own
testimony should be discounted.

In the Terry Nichols case, a main government witness
was Michael Fortier. Fortier was a long-time friend of Nich-
ols’ alleged coconspirator Timothy McVeigh. By the time of
Nichols’ trial, McVeigh had already been convicted. After the
Oklahoma City bombing, Fortier held out against FBI efforts
to get him to tell his relationship to McVeigh, while conduct-
ing a series of telephone conversations with family and
friends bragging about how much he knew and how he would
become rich and famous as a witness in the case.

Fortier's methamphetamine-driven dreams came to an
end when he and his wife received subpoenas to appear
before the Oklahoma City federal grand jury that was hearing
evidence about the bombing. In an Oklahoma City motel,
Michael and Lori Fortier resolved to tell what they knew in
exchange for leniency. They called the FBI office. Two agents
came to see them. Fortier said in effect, give me and Lori
immunity and we’ll give you McVeigh. The agent said that the
FBI could not give immunity and that they already had
McVeigh sewed up. Fortier heard the message and he and
Lori spun a story about Terry Nichols.

My cross-examination of Fortier had several themes,
which are addressed at greater length in Examining Witness-
es and Trial Stories. But one important idea in that cross was
empowerment, and transparency was the means to achieve it.
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I wanted to empower the jury to argue rationally about the
believability of what Fortier said at trial. I had two themes.
The first theme was to show how Fortier’s story about
Terry Nichols had shifted bit by bit as he continued his dis-
cussions with the FBI and traveled from significant location
to significant location with a team of agents. I could show
this progression by using Fortier’s prior statements and the
FBI 302 reports of interview generated based on agent con-
versations with him along the way. I wanted the jury to fol-
low the changes in Fortier’s story a step at a time. I hoped
that they would at some point see not only the contradictions
in his story but the entire line of attack. I wanted jurors to say
to themselves that they could see how the FBI agents and
Fortier worked together to alter what he was willing to say.
The second theme was based on Fortier's recounting
of what Timothy McVeigh had allegedly said about Terry
Nichols’ involvement in the bomb plot. I wanted the jury to
have tools with which to separate out the issues of his and
McVeigh's credibility. So I asked him if he understood that the
jury has two questions here about what to believe about what
McVeigh allegedly said. The first is whether the jurors can
believe Fortier when he tells us about McVeigh. And the sec-
ond is whether, if McVeigh said something, McVeigh was
telling the truth or not. Remember that under the rules of evi-
dence you can attack the credibility of a hearsay declarant by
many means, including this one. I think it is difficult for
jurors to see the inherent weaknesses in co-conspirator dec-
laration testimony. The admissibility rules are difficult for
judges and lawyers to parse. So the examination must help
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the jurors acquire a sense of skepticism, and provide them
with tools to analyze the believability of what they are hear-
ing. Tools of analysis empower; unadorned invitations to dis-
believe do not.

Having got Fortier to agree that his and McVeigh’s credi-
bility were both issues for the jury, I could ask, “Timothy
McVeigh was a liar, wasn’t he?” Then, I could list the
instances in which McVeigh had lied to Fortier, had induced
Fortier to commit illegal acts, and had otherwise comported
himself in a way that would lead a person to disbelieve what
he said.

In another case, I had an IRS special agent on the stand,
who relied for his summary testimony on what an accountant
had told him. I noted the ways in which the accountant was,
by his own admission during the agent’s own investigation,
untrustworthy. I then asked, “Agent, would you buy a used
car from Mr. X?” The agent fumbled and finally blurted out,
“If the price was right.” The jurors said after trial that they
thought that question was the best one asked at trial and
served to shine the light on the agent’s testimony.

A Template for Empowerment:
Expert Witness

At the end of this section is an excerpt from the beginning of
an adverse examination. The witness is an FBI agent who
was in charge of developing systems for intercepting and
recording telephone calls. The examiner has obtained docu-
ments that show that the system was flawed in several impor-
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tant ways. After this initial encounter, he will confront the
witness with these documents, which are in evidence
because they come from the FBI’s files.

This examination suggests a structure for expert witness
adverse or cross-examination. To do this sort of questioning,
the litigation team must assemble all the relevant informa-
tion about how the witness and his or her colleagues per-
formed the tests, collected the data, or otherwise did their
job. Next, the team must make a list of “optimal” standards
for doing the job that were not observed.

This examination also shows you what characteristics
you want your own experts to have: teachers by inclination,
not condescending, happy to defend their views with good
humor and good examples.

The examination begins by getting the witness to agree
that each item on the list of “optimal” standards is correct.
Where the witness will not agree, the examiner will either (a)
seek agreement on a slightly different but nonetheless
acceptable definition, or (b) nail down the disagreement so
that the examiner’s own witness can take up the battle.

Next, the examiner takes the witness through the steps
of his or her work, showing ways in which the principles of
“optimal” work were not observed. This examination is
“adverse” because the impeaching documents were not pro-
duced in discovery until long after the initial direct and cross
and the trial judge would not permit recall for further cross-
examination. But the principles are the same.

The case was U.S. v. Lynne Stewart, in which there were
some 88,000 telephone intercepts on several recording sys-
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tems. One must recall in this context that a digital recording
is a “writing” within the meaning of the “original writings” or
“best evidence” rule. The judge had refused to require the
witness to be recalled after the government turned over evi-
dence indicating that his prior examination had been less
than complete. So the defense called him as an adverse wit-
ness. The examination is long and technical. If you are not
interested in telephone tapping and voltage drops, and most
people are not, try to imagine this sort of inquiry being made
of a laboratory technician, a physician, or some other expert
with whose work you are more familiar. The object here is to
have a list of optimal or “good” practices, and to use it as the
basis for asking questions to which the witness is almost
compelled to give the answers you want.

MR. TIGAR: Lynne Stewart calls FBI Agent Michael
Elliott.

DIRECT EXAMINATION BY MR. TIGAR:

Q: And, sir, you had spent some time preparing for
your reappearance here today?

A: Yes.

Q: Did you have an opportunity to discuss the subjects
upon which you might be examined with members of
the prosecution team before coming here this morning?

A: Yes, I did.
Q: About how long did you spend doing that?
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A:1was in New York a few weeks ago and I was
probably with them for a couple of hours. And maybe
some conversations on the phone, not a lot of time.

Q: Did you have some opportunity to spend time
with them within the last couple of days?

A: Only this morning prior to coming to court.

Q: And you declined an opportunity to meet with the
defense, is that correct? [We had offered him that
opportunity.]

A: Yes.

Q: Since you were last here the government has
provided you with documents relating to problems
with the systems used to record calls for this case,
have they not?

A: Yes.

Q: And you have reviewed other documents in the
course of assisting the government in complying
with various document requests, is that correct?

A: Yes.

Q: Before I show you some of those documents, sir,
I'd like to ask you about the goals of an electronic
surveillance system, the subject about which you
testified the last time you were here. Sir, an optimal
system for recording telephone calls would accurately
and completely record all the calls on the target
telephone, correct?
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A: No. It would only record the calls that were
presented to the collection system.

Q: So it would accurately and completely record
the calls that were over—that were designed to be
overheard on the target telephone, correct?

[Note that he would not accept the characterization in
the first question. That is all right, so long as the examiner
works with him to get him to accept some characterization
that fits the examiner’s objectives.]

A: Yes. Yes.

Q: It would accurately determine whether a call it
was recording was incoming or outgoing, correct?

A: That was the intent.
Q: Pardon?
A: That was the intent of the system.

Q: Yes. It would accurately determine the telephone
number of the calling party, correct?

A: Yes.

Q: To the extent permitted by the phone systems
the calling party was calling, it would accurately
determine the telephone number of the called party?

A: Are you referencing caller ID?
Q: Yes.
A: Yes.
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Q: And you recall telling us last time that some foreign
telephone systems did not permit the FBI's equipment
to record the telephone number of the called party, do
you remember that?

A: Yes, I remember.

Q: An optimal system would not break the recorded
calls into multiple parts, would it?

A: No, that’s not necessarily true.

Q: Is it your goal to record a call without gaps in the
recording?

A: Yes, that is true.

Q: So an optimal system would not have gaps in any
calls that it recorded, correct?

A: No, that’s not true either.

Q: All right. Under what circumstances would an
optimal system permit there to be gaps in the parts
of the calls that were being recorded?

[The examiner does not care what the answer is. The evi-
dence will show there were gaps. The gaps are either a fault
in the system as designed, or are gaps that may be unavoid-
able in that system but may nonetheless be significant.]

A: The—whether the recorder is on or off is determined
by the device that’s in the field that I previously testified
about called the loop extender. That loop extender
emits a tone. That tone determines whether a recorder
comes on or the recorder goes off. It’s not the collection
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system. It’s the tone that’s there. The presence of

the tone coming from that loop extender that’s on the
telephone pole tells the recorder to go off. The absence
of the tone causes the recorder—the recording system
to come on. It’s that tone that causes breaks in
conversations or breaks in recordings.

Q: Now, when you say “the loop extender,” you're
talking, sir, about a circumstance where someone
depresses the—what we call a switch hook on the
telephone, correct?

A: No, sir.
Q: What are you talking about?

A: In my previous testimony [—there was a graphic
that was displayed. And we showed where a technical
agent of the FBI would go to the telephone pole or

the pedestal box nearest the telephone that’s to be
intercepted and they would apply a device called a
loop extender. That’s the device that isolates the target
telephone line and allows the FBI to listen in on those
telephone calls. And it’s that device that emits this tone
that turns the recorders on and turns the recorders off.

[He is taking the long way around, but wait and see how
it comes out.]

Q: And isn’'t—Dbut isn’t it a fact, sir, that what—well, let
me ask you this: The target telephone is the telephone
you're trying to record, correct?
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A: That would be the—the target telephone would be
the telephone that is mentioned in the court order that
the intercept is against.

Q: And when the person on that telephone takes the
phone off hook, something happens, correct?

A: Yes, sir.
Q: What happens is that the voltage drops, correct?
A: That’s correct.

Q: And the voltage drop is the thing that triggers the
recording device back at FBI headquarters, correct?

A: No, sir. The voltage drop is what signals the tone to
go away. It’s the tone that’s on the line back to the FBI
field office. It’s the absence of that tone that causes the
recorder to go on and go off.

[Again, he is making it harder, but all he did was add a
step to the analysis.]

Q: So we put in another step. When the target telephone
is off the hook, there’s a voltage drop, correct?
A: Yes, sir.

Q: The voltage drop in turns causes something to
happen with the bridging device, correct?

A: That’s correct.
Q: And that’s the tone, correct?

A: Yes, sir.
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Q: Now, in the course of a telephone call, if a person
calling depresses their switch hook to activate call
waiting or three-way calling, that also causes a voltage
drop, correct?

A: What the switch hook does is it simulates an
onhook/offhook instance. If one holds it long enough,

if you hold the switch hook long enough and you’re not
quick with it, the voltage can return. So it’s not a voltage
drop. It’s like you're going back on hook so the voltage
would return if they hold the switch hook too long.

If they don't, if they do the switch hook very quick,

then thus you get that conference call or that three-
way call.

Q: Now, when you were last here, sir, you told us about
that and you said that a system could stop recording
after a disruption very temporarily for a second or

two or three, correct?

A: Yes.

Q: An optimal system would not permit gaps in
recording of let us say a minute, right?

A: I don’t know that.

[He doesn’t know it because his technical expertise is a
little thin, but the next question clears it up.]

Q: As an investigator, an experienced investigator, you
wouldn’t want a system that causes gaps in recordings
of a minute, would you?
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A: Well, my preference would be to have a system that
would record an entire telephone call. That would be
the best evidence.

Q: So that was my question, sir. As an investigator,
you wouldn’t want there to be gaps, correct, of a
minute?

A: I would not want there to be gaps.

Q: Now, your optimal system, returning to that, would
accurately archive all the recorded calls so that they
could be retrieved later, correct?

A: That would be the intent of the system.

Q: And you want to be able to retrieve the calls later
because the prosecutors that were going to present a
case would want them, correct?

A: Yes, sir.

Q: And you would want to retrieve them all later
because if a case is brought, defendants, whose liberty
is involved and they're in a trial, you want to make
production to them, correct?

A: Yes, sir.

Q: And you would want to be able to retrieve all of
the archived materials, right?

A: Yes.

Q: And in that archiving you want to have the calls
archived on reliable storage media, correct?

A: Yes.
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Q: And when you take that storage media, be it a tape
or an MO disk out, you want to have it accurately
reproduce the archived calls so that the recordings
can be played and understood, correct?

A: Yes.

Q: You want a system that minimizes software failures,
correct?

A: Yes.

Q: You want a system that minimizes hardware failures,
correct?

A: Yes.

Q: You want a system that if there are software or
hardware failures has redundancy so that no calls are
lost, correct?

A: Redundancy is determined by the office, but, yes,
you would like to be able to ensure that no telephone
calls are lost.

Q: And in a secured system, you want the system to
have security, correct?

A: Please repeat that.

Q: You want your system to be secure from outside
tampering, correct?
A: Yes, sir.

Q: And you want to be able to know that any outside
tampering that took place would be detectable, even
if it was done by cleared personnel, correct?
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A: Yes, sir.
Q: And your optimal system would also have an

external database, would it not, so that a—one could
tell if a call or recording period was missing?

A: Not necessarily.

Q: You don’t regard that as necessary, external
database?

A: I—the system is what it is. And I'm not—I don’t
understand your question.

Q: Would you as a person in charge of meeting the
FBI's needs want there to be a database of calls that
were recorded that is external to the system,; that is,
external to the archived media and keeps a record
of what was recorded?

A: No. That was the purpose of the archived media,
so that we would not have to have a huge external
database forever. The archived media was intended
for that.

Q: And so the archived media—external to the archived
media, you didn’t have a database, correct?

A: It was not designed with a database, that’s correct.

[He does not concede the need for an external database,
but any defense IT expert will say that any information stor-
age system must have some external system that provides a
backup record.]
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Don’t Send Flowers, Plant Seeds

Throughout the trial, in opening statement, witness examina-
tion, and closing argument, you are the jurors’ surrogate. You
raise the issues that are decisive. You isolate what is impor-
tant and contested from that which is trivial and conceded. In
aplay we wrote, Kevin McCarthy and I put these words in the
mouth of the nineteenth century Irish lawyer Daniel O’Con-
nell, based on a speech O’Connell had made:

You all know how to argue to a group of people who
are set against your most basic beliefs. You never get
them by showing them that you have got the matter
all worked out, in a set speech like the catechism—or
whatever might be the Protestant equivalent of the cate-
chism.

We can’t drag the jurors along with us. Make them
imagine that their movements are directed by them-
selves. Pay their capacities the compliment of not mak-
ing things too clear. Rather than elaborate reasonings,
throw off mere fragments, or seeds of thought. These
will take root and shoot up into precisely the conclu-
sions we want.

Sometimes you will do this soft and soothing. But
there will be times, when you suspect the jury’s purity, to
remind them of their juror’s oath. Then approach and
defy them to balance for an instant between their malig-
nant prejudices and the clear and resistless justice of the
case.
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We can study rhetorical styles of political, spiritual and
other teachers. We can ask ourselves whether those styles
are appropriate in jury argument. In 2004, Senator Barack
Obama gave the keynote speech at the Democratic National
Convention. The style and substance of that speech were
inspiring. In his 2008 presidential primary campaign, Senator
Obama’s speeches struck deep chords, even among seasoned
political observers. A professor of rhetoric applied the term
“consilience” to Obama’s technique. Consilience is a term
coined in the nineteenth century and refers to a process of
bringing together diverse strands of learning and insight into
a new paradigm or intellectual structure.

In an article on slate.com, Jack Shafer wrote:

No less an intellect than The New Yorker‘'s George Pack-
er confesses that moments after a 25-minute campaign
speech by Obama in New Hampshire concluded, he
couldn’t remember exactly what the candidate said. Yet
“the speech dissolved into pure feeling, which stayed
with me for days,” he writes.

George Packer’s response to Senator Obama is not the
sort of response you want from jurors, or at least not entire-
ly. Of course, your summation must empower jurors by set-
ting emotional anchors: the sense that trust has been
breached or not, of their own power to decide the facts, of
confidence in their sense of justice and injustice, of confi-
dence in their ability to separate believable from less believ-
able. To do this, you will call upon shared ideas and ideals
from diverse sources. But “pure feeling” will not sustain your
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cause as the jurors begin to deliberate. There are cases with
lightning-fast verdicts. Most of the time, the jurors will be
arguing inference from witness testimony, the meaning of
exhibits, the tenor of the judge’s instructions, and all the
other elements that will persuade them one way or another.
Your rhetoric must empower them for that task, even as its
emotive power impels them to perform it in the proper spirit.

You must know two kinds of words: hedgehog words
and fox words. “The fox knows many things, but the hedge-
hog knows one big thing.” Isaiah Berlin took this aphorism
from Archilochus, an ancient Greek poet, to describe two
ways of looking at history. I seize upon them to illustrate two
ways of looking at the evidence in your case, from the begin-
ning of your work and into closing argument.

You must have a hedgehog idea, in hedgehog words. That
central idea is the reason why your client is entitled to the
justice you seek. It is an idea that resonates with jurors, and
motivates them to get down to work in deliberations to put
facts and law together and reach a verdict. But, as I have said
often, and in different ways, you must show the jurors the
tools they need to do their work—the key items of evidence
and important principles of law in the jury instructions. You
want fox words, fox ideas, bringing together analysis and
experience to see the way through.

Daniel O’Connell is right, and so is Barack Obama, each
in his own way. O’Connell talks of how to empower by pro-
viding tools of reasoning and analysis. Obama invokes major
concepts about justice, suggesting that these are major
organizing principles. The “fox ideas” help jurors grasp the
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elements of narrative to be found in exhibits and in witness
testimony. The “hedgehog idea” comes along and gives a rea-
son to view these elements in the way that supports the advo-
cate’s position.

Notes

e See Jack Shafer, “How Obama Does That Thing He Does,”
http://www.slate.com/id/2184480
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This chapter is brief. If you have heeded the previous eight
principles, you are ready to present voir dire, opening,
direct, cross, and closing. All that remains is to remind you
of how to keep those principles alive and at work during
the trial.

Place of Presentation

Presentation has a place. It takes place during settlement
negotiations, in mediation that seeks settlement, in court-
annexed arbitration, in mock trial rehearsals for the main
event, and at trial. Presentation is the last of the nine prin-
ciples, which is fitting because presentation will fail
unless the advocate observes the other nine principles,
and because most cases will be settled short of actual
trial.

Presentation also occurs in a “place,” a setting. Typi-
cally, that setting is a “courtroom.” But that word, “court-
room,” denotes many very different kinds of places. There
are the intimate, rounded shapes of Frank Lloyd Wright's
courtrooms in Marin County, Calif. There are the cav-
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ernous ceremonial rooms on the first floor of Foley Square,
New York. There are high-tech courtrooms with every kind of
gadgetry, and courtrooms without any such ornament—
where you must bring your own pad and easel if you want to
create or show a visual aid. There are courtrooms where
counsel for one side or both sides are far from the jurors. The
witness chair may be set in any of dozens of possible rela-
tionships to the jurors. Every time I appear in a courtroom, I
am impressed by how its shape, arrangement, style, and
acoustics affect the way the lawyers do their jobs, and how
the deciders perceive the process. If I am to appear in a
courtroom where I have never been, I get there early to get a
sense of what the space represents and signifies.

Presentation also has a place defined by the judge’s rules
concerning how lawyers move. In some jurisdictions,
lawyers examine witnesses from a seated position at counsel
table. In other places, counsel must stand behind or near a
lectern. Some judges permit counsel to rove around. In some
courts, one may not approach a witness even to show an
exhibit. One gives the court clerk or bailiff the exhibit, and he
or she shuttles it back and forth.

If you are permitted to move around, do so economical-
ly, as discussed in the chapter on Structure. Every one of
your movements, gestures, and expressions must have a pur-
pose; ask others to observe you to make sure you have
learned this principle. When you rise to object, do so in an
easy motion. Move comfortably and easily in the courtroom.
Take your time. Look like somebody who is in charge of
events, confident but not overbearing. These admonitions
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sound trivial—until you see an advocate who is not heeding
them.

Before approaching the witness, wait until you have
something that you want the jury to know the witness must
see and that will be significant. Example:

Q: Didn’t you write a memo on April 21, 1995,
about Ms. Smith’s job performance?

A: 1 don’'t remember.
Q: May I approach?

Court: Yes.

[Walk up to the witness and stand next to him without
blocking the jury’s view of the witness.]

Q: I show you what has been marked at Plaintiff’s
exhibit QQ. Look at it, please, and just tell us whether
that refreshes your recollection that wrote a memo
on April 21, 1995.

A: Yes. Okay.

[Now go back to the lectern. The jury wants to see this
“tennis match” and it is better if you are not hanging over the
witness’s shoulder, even if the court would let you do that.]

You and your team must be comfortable in whatever
physical setting is provided and under whatever rules are
enforced there. You want everyone on your team within your
field of vision. You want to be able to see the other side, the
jury, and the court. That means lead counsel sits in the chair
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that is the corner seat, or the closest equivalent, given the
courtroom arrangement. When you sit there, you are visible,
but you also can keep everything in the courtroom under
observation.

Whenever a member of your team is performing, all eyes
should be on him or her. Scribbling notes or messing with
exhibits distracts from what must be the most important
courtroom event at that moment. The jurors will naturally
move their gaze to the distracting activity and away from the
main event.

The lead lawyer must be in charge and must be listening
at all times. That means you don’t want anybody talking in
your ear. So the whispered conversations are all initiated by
the lead lawyer. That is, if you want to talk to the client—or
anybody else on the team, you can do so. If they want to com-
municate with you, they make a note. Those notes are put in
the agreed place if you are on your feet doing something.
While you are seated at counsel table, your client can pass
the notes to you directly—understanding that the number of
notes must be kept to a minimum.

In this physical space, you sit with the client. A basic
principle of trial is that you start by being credible. You trans-
fer that credibility to your client. For me, this means that in
the courtroom, you relate to your client as the most impor-
tant person in the lawsuit. Your team stands up to greet
the client, unless you all walk in together. You all say good
morning,.

Remember, the jury will not hear from the client until the
case is well along, and in a criminal case perhaps not at all.
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They form their impression of the client through observing
you and your team, and your direct and cross-examination.

I have no problem with putting a hand on the client’s
shoulder during tough moments of the trial. Of course, the
client should know not to react too visibly during the testi-
mony with gestures of approval or dismay. A normal and
understandable reflection of emotion is fine.

The place of presentation may or may not be equipped
for the modern technology of Power Point, the ELMO device,
TV monitors, or even an overhead projector. I have the
advantage, in thinking about the range of presentation
options, of having come to lawyering when the overhead pro-
jector, the blackboard, the easel and expensive charts were
all one had available. This perspective does not, I hope, make
me unreasonably suspicious of modern techniques, but it cer-
tainly makes me doubt the wisdom of overloading your pres-
entation with gimmicks.

Dead Reckoning

I wrote in Examining Witnesses:

Sailors use a method called “dead reckoning.” You know
where the voyage began. You know your course and
speed, and you have some idea about the current and the
side-setting effect of the wind on your sails. You can plot
an approximate, dead-reckoning fix. But you cannot be
sure where you are until you sight land or a fixed object
on the sea, such as a navigational buoy.
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In trials, we have only an approximate “dead reckoning”
sense of where we are and how well we are doing with the
judge and jury. I know some lawyers and clients have “shad-
ow juries.” The media covering a high-profile trial hire
lawyers to comment on the proceedings. But none of this so-
called expertise has any guarantee of accuracy.

You call on your experience as a trial lawyer, and that of
your team, to estimate each day how well your case plan is
doing. Now, take the analogy to sailing a bit further. Suppose
there were buoys marking your passage from one port to
another. You could measure progress by noting the numbers
and configuration of the buoys, on the outgoing and return
trips.

In your trial plan, you must establish buoys to mark posi-
tions. You do this with exhibits and trial events that have vis-
ible significance, and that are easily recalled in summation to
give the jurors a point-by-point way of reconstructing trial
events in the image you would want them to have.

Remember, the jurors are witnesses—with eyes and
ears—to the trial events. As lawyers who present testimony
and exhibits, we understand the fallibility of human memory
for things heard or seen, and we know how memory of spe-
cific events can be reinforced. We litigate the admissibility of
eyewitness identification, and cross-examine witnesses for
signs of influence exerted upon them. We seek jury instruc-
tions warning jurors of the fickleness of memory and the way
that it can be shaped by external events.

We present trial evidence by making as clear as possible
all the ways in which the jurors are to evaluate what they are
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seeing and hearing. This is transparency. Second, we equip
jurors to deliberate intelligently and productively about what
they have seen and heard. This is empowerment. In voir dire,
we empower jurors by inquiring about how they make deci-
sions. In opening statement, we acknowledge that the evi-
dence is in dispute and are candid about possible flaws in our
case. Almost every witness’s version can be challenged in
some way. The meaning of almost every document can be
debated. And this jury is here to resolve the contradictions
and make a decision.

On direct or cross-examination, mark as many events as
possible with exhibits. If the events took place in an office,
have a diagram of that office. Mark the relevant places and
admit the exhibit. If there was an admissible memorandum,
admit it. These exhibits are marker buoys that you will
retrace in summation.

Organize your examination and announce the organiza-
tion. Tell the jurors what to expect:

First, I am going to ask you about who you are and how
you came to be in that office. Then I will put some ques-
tions about your co-worker Mary Smith. Finally, we will
talk about the atmosphere in that office.

Think of your case visually. Think of its constituent parts
so you can identify them as you go along. The goal here is to
be able to stand up in summation and say:

Members of the jury, I am an advocate. That is, I am here
to support our side. When you go to the jury room, you
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will be grading my paper and the other side’s paper. You
may ask, “How do I know if I can rely on what Mr. Tigar
said?” I hope you will ask that, about me and any other
lawyer who addresses you. In that hope, I am going to go
through many of the exhibits that are in evidence in this
case. You will be able to look at these exhibits in the jury
room and see whether I am getting it right. Often during
the trial, I would put an exhibit up while a witness was
testifying, to support or emphasize some point, or maybe
give a point of reference. You might look back and
remember more clearly what a witness told you by
remembering that there was an exhibit that went along
with the testimony.

Exhibits: Presentation by
Showing and Telling

This is what I said about exhibits and demonstrative evi-
dence at the Nichols trial. You can read my entire summation
in a book published by the Professional Education Group, or
online. There is more about demonstrative evidence in my
books Examining Witnesses and Persuasion: The Litiga-
tor’s Art. It is a little hard to follow this excerpt because you
have to imagine what the exhibits to which I referred looked
like, and the names are not familiar. But you can see the way
in which I invited the jurors to focus on the specific content
of exhibits that the government had been content to summa-
rize with charts. I was inviting the jurors to parse these doc-
uments themselves, as they evidently did in several long days
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of deliberation before acquitting Mr. Nichols of most of the
charges against him. This part of the summation, after a four-
month trial in which the jurors heard more than 200 witness-
es, is not dramatic. To be sure, we used dramatic reference,
emotional anchors. But we also respected the idea that the
jurors would want to work through the evidence and be very
sure of their conclusions before they came to a verdict. The
“we” is literal, as co-counsel Ron Woods and I each did parts
of the summation:

During this summation, we're not going to use any
demonstrative evidence; that is to say, we're not going to
use any charts or diagrams or summaries. Why not?
Because I tell you frankly that those charts or diagrams
or summaries can mislead you, because they represent
selections by lawyers, not in bad faith, but as advocates,
trying to advocate a position, as to what you ought to
pay attention to. We're going to try to show you some
of those exhibits that you'll have the opportunity to look
at.

Then, as I went through the summation, I used only
those exhibits that jurors would have a chance to look at in
the jury room in their deliberations. Where the prosecution
had used a summary or item of demonstrative evidence for
illustrative purposes, I contrasted their excerpted version
with the actual original taken as a whole.
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Presenting Witness Examination

I sum up the principles of witness examination in ten ideas
about presentation, assuming that you have respected all the
other rules before the moment of presentation arrives. One
could write an entire chapter about each one of these ideas,
and, indeed, I have written about them in greater detail in
other books. But here they are, simply as mnemonic devices
or as the equivalent of a wallet card that reminds you of key
ideas:

The Revised Standard Ten Commandments
Of Cross-Examination—and Direct As Well

. Perception

. Memory

. Meaning

. Veracity, to include implied bias

. Factual basis for opinions and conclusions
. Qualifications

. Procedures

. Transparency

© 0 3 & Otk W N

. Jury Empowerment

—
=]

. But the greatest of these is: The Theory of
Minimal Contradiction (also known as, don’t
try to eat soup with a fork)

The first four principles remind us that witnesses can be
mistaken for reasons other than bias or deliberate falsehood.
Explore all the bases of potential contradiction. The next
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three principles apply most cogently to expert witnesses.
However, all witnesses may express conclusions and opin-
ions within limits. All witnesses are qualified or not qualified
to tell us what they say—physically, mentally, by virtue of
their ability to observe and recall what they are recounting.
Expert witnesses use procedures to arrive at results. Lay wit-
nesses are subjected to procedures for recording and recall-
ing facts and preparing them to testify. Transparency is the
subject of much of Chapter Nine. Jury empowerment is the
theme of this chapter and the one before it.

I'have discussed the theory of minimal contradiction in the
chapter on Structure. Also, I wrote in Examining Witnesses:

What do you want to accomplish with this witness?
How will you argue that her testimony fits the story of
the case? How will the jury think about the story? You
will seldom be able to argue that all the other side’s wit-
nesses are liars. Jurors are looking at witnesses and try-
ing to figure out how to make sense out of what they say.
They are trying to sort out contradictions and to explain
them. By the time you rise to sum up, the jurors will have
pretty well figured out what they think of each witness
who has testified. The summation is a means of gather-
ing facts for the jurors who lean your way, to use as
ammunition in the jury room. It is a time to emphasize
pieces of evidence that might be overlooked, such as
documents that may have been alluded to but not pub-
lished in full. It is a time to evoke the memory of testimo-
ny and to weave it into a coherent pattern.
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Looking through the record you have made, you
want to maximize the number of things that fit and min-
imize the number that do not. Claiming that all the
opposing witnesses are liars violates this principle and
calls on the jurors to perform the distasteful job of label-
ing an entire group of testifiers as perjurers. You will, in
trying cases, come to label many witnesses as liars and
should not shrink from this duty when the occasion
demands. The occasion demands, however, far less fre-
quently than some people think. ...

I call my view the “theory of minimal contradiction.”

You do not need to carry the jurors to a completely dif-
ferent world view than the one advance by your opponent.
The tournament of trial is limited by rules that confine the
dispute in various ways. You are looking for that perceptual
shift that dictates a different result.

Markers, Tone, and Words

The excerpt above is from an exhibit-driven summation,
which combined different techniques of persuasion. In a case
with many documents, such a summation inflicts death by a
thousand (paper) cuts. The summation plan was to build
issue upon issue, giving the jurors the material they could
review during deliberations to verify what the advocate was
saying. The exhibits you use are, to refer again to the dead-
reckoning metaphor, the marker buoys you laid down during
the direct and cross-examination of witnesses.
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I am not the only advocate to note that the days of efful-
gent tub-thumping summations are almost over. There is a
canon of dramatic presentation: If you rise to an emotional
pitch too early, you cannot sustain the emotion. You have no
place to go. A courtroom is a small space, compared to a tent
revival. Have you noticed how candidate speeches recorded
at outdoor events and played on radio or television cause you
to recoil a bit? Too loud, too boisterous, though perfectly
adapted to the place where given.

Empowering means reasoning. The more difficult and
inherently emotion-laden the issue, the more that you must
be sure to call upon the quiet force of facts to carry the jurors
along. Give them the peace of your mind.

Choice of words is vital. You read court opinions and
begin to use lawyer words, such as utilized, purchased, exit-
ed, structured, instead of used, bought, left, shaped. Cast
these out of your vocabulary. When you argue to a jury or
judge, you will not write out your speech. Therefore, you
must have a large store of good words to use without having
to read from a prepared text.

Here is a telling example I how important the right word
can be. William Butler Yeats’ poem, “The Second Coming,”
ends with the famous lines

And what rough beast, its hour come round at last,
Slouches towards Bethlehem to be born?

The original draft, in Yeats’ handwriting, is in Dublin. He
first wrote “marches,” and changed the word to “slouches.”
Changing this one word—which Yeats then used in the
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poem’s subtitle—greatly enhanced the drama of his poem.
“Slouches” gives us a very different mental picture of this
“beast” than “marches.”

Presenting Yourself

The jurors will hear what you say, and see what you show
them. But they will also judge who they think you are. Juror
comments are surprisingly insightful, and often blunt:

e “areal classy lady”

e “she’s the one I would want defending me!”

e “did he think we are stupid?”

¢ “too much use of innuendo”

Whether you are conscious of it or not, the jurors are
asking themselves whether you can be trusted. They may
read significance you're your demeanor and gestures.

Over the years, I have worked with and studied different
images about presentation of self. I am taken with George
Winthrop’s 1630 work, “City Upon a Hill.” He presents the
image of a community that is healthy within itself, but also
stands as an example to those who pass by. Another image is
Jacques Derrida’s positing someone coming forward to say,
“Je voudrais apprendre a vivre enfin,” which translates to
“Finally, I want to learn how to live.” But “apprendre” can
also mean “teach,” so Derrida captures the idea that in the
process of living our lives we both learn and teach at the
same time. As lawyers, we do our work in a public forum. I
wrote this in Fighting Injustice:
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As advocates, we are condemned to signify. That is,
we are communicators. We are trying to convince this or
that decider to rule for our clients. That is a limited
though vital meaning of signifying. We also signify in a
broader sense. The kind of work we do, the cases we
take, the way in which we accept or defy injustice: the
entire body of our work speaks to the world about our
values. It tells the world whether and how much we
believe we can get justice in the present state of things.
Our advocacy to deciders is better if we continue to see
the links between theory and practice, and continue to
understand the narrow and broad senses in which we
signify.

The quality of your advocacy, and your leadership and
mentoring of other advocates, are forms of presentation of
self. They give you satisfaction beyond that of winning a
client’s claim for justice, or earning a respectable fee. I some-
times say that a trial lawyer is a large blob of ego suspended
over a chasm of insecurity. That metaphor describes the
adrenaline-fueled engagement in litigation combat. It is easy
for a trial lawyer to think that his or her responsibility ends
with doing the best for this client, this day, in this forum. That
is a false conclusion. Long-term success in this profession
depends on understanding justice in human relationships,
and that understanding must begin with personal and profes-
sional dealings. Success depends on having forums where
justice is spoken of and done, and that depends on fighting to
keep such forums open and available.

us| Jaideyn



282 Nine Principles of Litigation—And Life

These are some of the reasons why this book is titled

Nine Principles of Litigation—and Life.

Notes

¢ In my book, Persuasion: The Litigator's Art, see the heading
“The Speaker and the Hearer.”
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